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CASES  DETERMINED 


SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE   OF   NEW  JERSEY 

FEBRUAEY  TERM,  1882. 


STATE  V.  KELSEY. 


1.  A  statute  of  uncertain  meaning,  which  has  been  enforced  in  a  certain 
sense  for  a  long  series  of  years  by  the  difl'erent  departments  of  gov- 
ernment, will  be  judicially  construed  in  that  sense. 

2.  A  statute  giving  the  secretary  of  state  a  certain  fee  for  every  copy  of 
a  paper  on  file  in  his  office,  will  entitle  him  to  such  fee  from  the  state 
when  a  copy  of  such  file  has  been  ordered  by  the  legislature,  such 
statute  having  been  acted  on  in  that  sense  by  the  principal  officers  of 
tiie  government  for  over  fifty  years. 

3.  Such  a  course  of  practice  will  amount  to  a  practical  exposition,  amJ 
will  extend  the  law  so  as  to  embrace  the  state,  although  in  the  absence 
of  such  usage,  such  extended  construction  would  not  have  obtained. 

4.  If  the  general  purpose  of  a  statute  be  unconstitutional,  and  an  uncon- 
stitutionality appears  in  an  incidental  provision,  it  is  the  duty  of  a» 
public  officer,  to  whom  such  province  is  assigned,  to  put  it  in  force, 
unless  it  is  absolutely  undeniable  that  the  entire  act  is  vitiated  by  suclk 
unconstitutionality. 

6.  The  legislature  is  forbidden  by  the  constitution  from  increasing  or 
decreasing  the  allowance  due  the  secretary  of  state  during  his  term  of 
office  by  an  act  applicable  to  him  alone,  such  an  act  being  a  special 
law,  and  as  such  unconstitutional. 

6.  There  is  no  law  that  authorizes  the  secretary  of  state  to  charge  the 
state  for  filing  the  returns  of  marriages,  births  and  deatlis  required  to 
be  sent  to  his  office. 
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This  was  an  action  for  money  had  and  received,  brought 
by  the  State  of  New  Jersey  against  the  secretary  of  state  by 
direction  of  the  legislature.  It  was  an  action  of  assumpsit 
founded  upon  the  obligation  imposed  by  law  on  the  secre- 
tary of  state  to  pay  over  all  the  money  collected  by  him  as 
agent  of  the  state.  Tiie  declaration  contained  a  special  count 
for  money  had  and  received,  and  to  this  was  joined  the  com- 
mon counts. 

The  case  was  heard,  by  consent,  before  the  court  upon  the 
following  state  of  the  case  : 

It  is  admitted  that  Mr.  Henry  C.  Kelsey  was  appointed, 
confirmed  and  commissioned  as  secretary  of  state  April  6th, 
1871,  and  at  the  expiration  of  his  term  of  office,  to  wit, 
April  6th,  1876,  he  was  re-appointed,  confirmed  and  commis- 
sioned as  secretary  of  state  for  the  term  of  five  years. 

The  legislature  passed  the  following  resolution,  which  was 
served  upon  Mr.  Henry  C.  Kelsey  on  the  day  of 

February,  1881  : 

Whereas,  By  an  act  of  the  legislature  of  this  state,  ap- 
proved March  16th,  1875,  {Pamph.  L.,  p.  27,)  all  acts 
relative  to  or  authorizing  the  publication  of  the  laws  in  the 
newspapers  of  this  state  were  repealed  ;  and  whereas,  Henry 
C  Kelsey,  the  present  secretary  of  state  of  this  state,  was  re- 
appointed about  one  year  after  the  passage  of  tiie  act  above 
mentioned,  and  on  the  6th  day  of  April,  1876,  was  duly  com- 
missioned and  sworn  as  secretary  of  state  of  New  Jersey ;  and 
whereas,  subsequent  to  the  re-appointment  of  the  said  Henry 
C.  Kelsey,  as  above  stated,  that  is  to  say,  by  an  act  approved 
April  21st,  1876,  [Pamph.  L.,  p.  381,)  the  publication  of 
laws  in  ne\vspaj)ers  was  authorized,  and  the  said  secretary  of 
."tate  was  authorized  to  receive  for  his  services,  under  said  last- 
mentioned  act,  "  the  rates  now  allowed  bylaw ;  provided,  the 
same' shall  not  exceed  one  thousand  dollars  in  any  one  year;" 
and  whereas,  notwithstanding  the  fact  that  the  maximum 
amount  which  tiie  said  secretary  of  state  was  authorized  to 
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receive  for  his  services  under  and  by  virtue  of  the  said  act 
approved  April  21st,  1876,  was  the  said  sum  of  $1000  in  each 
year,  the  said  secretary  admits  in  his  report  to  the  senate  of 
this  state,  bearing  date  February  28th,  1880,  (see  Document 
No.  30,  vol.  I.y  Legislative  Documents,  1880,)  that  he  has  re- 
ceived for  his  compensation,  annually,  for  the  duties  imposed 
upon  him  by  the  said  act  of  April  21st,  1876,  and  since  the 
passage  of  the  same,  the  following  sums,  that  is  to  say — in 
1876,  the  sum  of  $9060.84;  in  1877,  the  sum  of  $6078.36; 
in  1878,  the  sum  of  $8171.32;  in  1879,  the  sum  of  $6999.02; 
and  having  also  received  in  the  year  1880,  for  like  services, 
about  the  sum  of  $7000,  which  several  sums  in  the  aggregate 
amount  to  the  sum  of  $37,309.54,  or  $32,309.54  in  excess  of 
the  amount  which  the  said  secretary  of  state  wouhl  be  entitled 
to  receive  under  the  said  act  of  April  21st,  1876,  and  which 
sum  of  $32,309.54  has  been  by  the  said  Henry  C.  Kelsey 
illegally  drawn  from  the  treasury  of  the  state ;  therefore. 

Resolved,  (the  house  of  assembly  concurring,)  That  the 
attorney-general  be  and  he  is  hereby  directed  forthwith  to 
commence  legal  proceedings  against  the  said  Henry  C.  Kelsey, 
in  behalf  of  the  State  of  New  Jersey,  to  recover  back  from 
the  said  Henry  C.  Kelsey  the  said  sum  of  $32,309.54,  so  ille- 
gally drawn  from  the  treasury  of  this  state,  and  received  by 
the  said  Henry  C.  Kelsey,  for  furnishing  copies  of  the  laws 
of  this  state  to  the  newspapers  for  publication,  under  and  in 
pursuance  of  the  said  act  api)roved  April  21st,  1876,  and  that 
fiuch  proceedings  be  so  instituted  and  conducted  as  to  present 
for  adjudication  not  only  the  validity  of  the  limitation  of 
$1000  placed  by  the  said  act  of  April  21st,  1876,  upon  the 
compensation  to  be  paid  to  the  said  secretary  of  state  for  his 
services  thereunder,  but  also  the  question  whether  the  services 
actually  performed  by  the  said  secretary  of  state,  in  professed 
compliance  with  the  requirements  of  that  act,  have  been  such 
as  to  entitle  him  to  the  compensation  claimed  and  received 
by  him  therefor. 
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I  certify  that  the  foregoing  resolution  passed  the  senate 
January  26th,  1881,  as  appears  from  journal  thereof. 

George  Wurts, 
Secretary  of  the  Senate. 

I  certify  that  the  foregoing  resolution  passed  the  house  of 
assembly  February  7th,  1881,  as  appears  from  the  minutes 
of  votes  and  proceedings  thereof. 

C.  O.  Cooper, 

Clerk. 

The  following  letter,  demanding  payment  of  the  moneys, 
was  served  upon  Mr.  Kelsey  on  the  day  of  its  date,  as  appears 
by  the  acknowledgment  thereon  written  : 

State  of  New  Jersey, 

OrncE  OP  the 

Comptroller  of  the  Treasury, 

Trenton,  March  8th,  1881. 

Hon.  Henry  C  Kelsey,  Secretary  of  State : 

Sir — I  have  been  informed  by  the  attorney-general  of  tlie 
state  that  it  is  my  duty,  as  comptroller  of  the  treasury,  to  de- 
mand from  you,  on  the  part  of  the  State  of  New  Jersey,  the 
sum  of  $32,309.54,  that  being  the  amount  tiiat  the  legislature 
has,  by  concurrent  resolution,  directed  the  attorney-general 
"  to  institute  proceedings  to  recover  back "  from  you ;  and 
also  to  demand  from  you,  on  the  part  of  the  state,  a  certain 
other  sum  of  $G4,000  received  and  collected  by  you  for  the 
State  of  New  Jersey,  not  paid  into  the  state  treasury,  and  now 
due  from  you  to  the  state. 

Pursuant  to  the  instructions  of  the  attorney-general,  I 
hereby  make  the  said  demands. 

Very  respectfully, 

E.  J.  Anderson, 

Comptroller. 
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Service  of  the  above  demand  upon  me  on  March  8th,  1881, 
is  hereby  admitted. 

Henry  C.  Kelsey, 
Seci'etary  of  State. 

It  is  admitted  that  the  copy  of  the  accounts  of  Henry  C. 
Kelsey,  secretary  of  state,  attached  to  the  declaration,  is  a  true 
copy,  and  that  he  received  the  amounts  charged  to  himself  for 
the  state  as  secretary  of  state,  to  be  accounted  for  by  him  ac- 
cording to  law. 

Of  which  the  following  is  a  correct  summary  : 

U.  C.  Kelsey,  Secretary  of  State, 

To  the  State  of  New  Jersey,  Dr. 

For  amounts  received  by  him  in  his 
official  capacity,  from  insurance 
comj)anies,  and  for  licenses,  com- 
missions,  &c.,   in    the  years    1876, 

1877,  1878,  1879  and'  1880 $92,948  97 

Amount  received  from  state  treasurer 

in  1878  and  1879 9,000  00 

$101,948  97 

CR. 

By  amounts  paid  Benevolent  Fire  As- 
sociation in  1876,  1877,  1878  and 
1879 $35,015  75 

By  ten  per  cent,  allowance  (for  ex- 
penses) on  amounts  received  from 
insurance  companies  in  1876,  1877, 

1878,  1879  and  1880 8,601  17 

By  amounts  paid  to  state  treasurer  in 

1876, 1877,  1878, 1879  and  1880...  17,289  21 

60,906  13 


Balance  retained $41,042  84 
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The  balance  retaiued  was — 

Amount  claimed  as  compensation  for  services  as  secretarv 
of  state,  as  follows : 

1877 $7,935  32 

1878 10,039  43 

1879 8,603  42 

1880 14,464  67 

$41,042  84 

It  is  admitted  that  he  claimed  credits  for  the  sums  charged 
by  him  on  said  accounts  and  retained  the  amounts  on  the 
grounds  stated  in  the  said  accounts,  excepting  the  sum  of 
$9060.84,  which  sum  was  audited  and  paid  upon  the  warrant 
of  the  comptroller. 

Among  others,  the  following  items,  to  wit : 

113,260|    folios,  copy  of   laws    to  newspapers, 

1876,8  cents $9,060  84 

Copy  of  laws  to  61  newspapers,  (1877,)  75,979 J 

folios,  8  cents 6,078  3^ 

Copy  of  laws  to  63  newspapers,  (1878,)  102,141^ 

folios,  8  cents 8,171  32 

Copy  of  laws  to  63  newspapers,  (1879,)  87,487f 

folios,  8  cents 6,999  02 

55,962  returns  of  births,  deaths  and  marriages 

filed,  12  cents 6,715  44 

Copy  of  laws  to  67  newspapers,  (1880,)  86,865| 

folios,  8  cents 6,949  24 

It  is  agreed  that  the  certificate  of  the  comptroller,  having 
been  affixed  under  the  circumstances  stated  in  his  testimony, 
taken  before  the  senate  committee,  printed  in  the  Legislative 
Document  No.  30,  for  the  year  A.  D.  1880,  and  not  with  » 
view  of  passing  the  accounts  of  the  secretary  of  state,  is  not 
to  be  used  as  a  fact  in  any  way  affecting  the  determination 
of  the  questions  hereby  submitted. 

That  the  question  of  the  right  of  the  secretary  of  state  to 
retain  the  aforesaid  sums  sliall    be   argued  and    determined 
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without  reference  to  any  alleged  audit  or  passing  of  his  ac- 
counts by  the  comptroller. 

It  is  admitted  that  the  number  of  folios  of  the  laws  passed 
at  the  sessions  of  the  legislature  during  the  years  1876,  1877, 
1878,  1879  and  1880,  respectively,  and  furnished  to  the  news- 
papers for  publiciition  by  the  secretary  of  state,  together  with 
the  number  of  the  newspajiers  in  which  the  said  laws  were 
published,  as  shown  bj  the  records  of  the  comptroller's  office, 
were  as  follows : 

1876. 

General  public  laws,  folios 1,849 

Special  laws,  folios 140 

1,989 
These  were  published  as  follows: 
1,849    folios  in  sixty-one  (61)  newspapers. 
341        «        two  (2)  " 

31  "        four  (4)  " 

32  "        three-        (3)  " 
221        "        five           (5)  « 

1877. 

General  public  laws,  folios 1,236|^ 

Special  laws,  folios 64h 


1,301 


These  were  published  as  follows : 

1,236^  folios  in  sixty-one  (61)  newspapers. 

11  "        two  (2)  " 

4  «        three  (3)  " 

IJ        "        four  (4)  " 

48  "        five  (5)  " 

1878. 

General  public  laws,  folios 1,595|- 

Special  laws,  folios 391i^ 

1,987 
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Tliese  were  published  as  follows  : 

1,595^  folios  in  sixty-three  (63)  newspapers. 

55  "       two  (2)  " 

63  "       three  (3)  " 

41  "       four  (4)  " 

232J        "       five  (5)  " 

1879. 

General  public  laws,  folios 1,385J 

Special  laws,  folios 63J 


1,448| 
These  were  published  as  follows  : 
1,385|  folios  in  sixty-three  (63)  newspapers. 

Hi        "        two  (2)  " 

33  "       three  (3)  " 

19  "       five  (5)  " 

1880. 

General  public  laws,  folios 1,296|^ 

Special  laws,  folios 58^ 


1,855 

Tliese  were  published  as  follows  : 

1,296|  folios  in  sixty-seven  (67)  newspapers. 

4  "  two  (2)  " 
15  "  three  (3)  " 
34i         "       five              (5)           " 

5  "       six  (6)  " 

It  is  admitted  that  the  defendant  performed  this  duty  im- 
posed upon  him  during  tiie  years  1876,  1877,  1878,  1879  and 
1880,  respectively,  in  the  following  manner:  He  caused  a 
copy  of  each  general  public  law  to  be  made  at  his  own  ex- 
pense, and  published  tiiem  in  1876  in  fourteen  issues  of  a 
newspaper  published  in  the  city  of  Trenton,  containing  88f 
columns  of  laws  : 


FEBRUARY  TERM,  1882.  9 


State  V.  Kelsey.  

TVT         K.\     iQ7ft  6f  columns. 

May    5tl),  18^6 '^         ^^ 

"     9th,    "   ;!       , 

"      lltb,     "     7         , 

U  IQfh  "  '^ 

«       16th,       "      ^" 

"  18th,  ''  '  , 

"  20th,  "  ll  ,, 

"  23(3,  "  l^  « 

"  27th,  ''  ^1  , 

"  30th,  "  ll  ,, 

June     2d,  "  l^  « 

"  4th,  "  ^ 

u  qth  "  2 

"         10th,       "      __^ 

Total,  14  papers 88f 

In   1877  he  published  them  in  nine   issues  of  the  same 
newspaper,  confcdning  57|  columns  of  laws  : 

,,      ^  ,,,     1Q77  7     columns. 

May  14tli,  1877 ^^ 

a      16th      "     ^" 

"      20th,     "     ^* 

«        Q'^rl  "  ' 

«        27th,       "       '  « 

''     30th,  II  ^ 

April    6th,  "  ^  ^^ 

«        7th  "  ' 

9th,  "  __21 

Total,  9  papers »'^ 

In  1878  he  published  them  in  seventeen  issues  of  the  same 
newspaper,  containing  85f  columns  of  laws  : 


March     2d,    1878 ^ 


3    columns. 

7 


23d,      "     ^^ 

30th,     ''    ^^ 


10 
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April     5th,  1878 4     columns. 


6th, 
"  9th, 
"  11th, 
"  13th, 
"  15th, 
"  17th, 
"  19th, 
"  22cl, 
"  23d, 
"  25th, 
May  6th, 
"       8th, 


43. 

7 
7 

6f 

7 

6f 

7 

6i 

H 

H 
3 

8 


Total,  17  papers 85t 


In  1879  he  published  them  in  seventeen  issues  of  the  same 
newspaper,  containing  66|  columns  of  laws: 

15th,  1879 2    columns. 


Feb. 

15th, 

a 

22d, 

March 

l.t. 

u 

3d, 

u 

8th, 

11 

13ih, 

« 

18th, 

a 

19th, 

(( 

21st, 

(( 

24th, 

» 

25th, 

« 

26th, 

(( 

27th, 

« 

29th, 

April 

5th, 

« 

9th, 

(( 

12th, 

2J 

7 
6 
h\ 

7 

5^ 
3f 

1| 
1 

2i 
2^ 


Total,  17  papers 66|- 
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In  1880  he  caused  them  to  be  published  in  eleven  issues 
of  the  same  newspaper,  containing  60f  columns  of  laws: 

Feb.       17th,  1880 3^  columns. 

March      1st,     "     6|         " 


6th,  "  5i  " 

10th,  "  4 

17th,  "  7  " 

19th,  " 6i  " 

24th,  "  6|  " 

27th,  "  61 

29th,  "  6|  " 


"      31st,      ''     5f 

April     2d,      "     3 


« 


Total,  11  papers 60 


It  is  admitted  that,  during  the  respective  years  aioresaid^ 
he  procured  sufficient  copies,  parts  of  co[)ies  or  slips  of  the 
several  issues  of  said  newspaper,  being  one  of  the  newsj)apers 
designated  to  publish  the  laws,  containing  all  the  general 
public  laws  passed  at  each  session  of  the  legislature,  and  sent 
the  aforesaid  issues  or  slips  to  all  other  newspapers  in  this 
state  designated  to  publish  the  public  laws. 

It  is  admitted  that  the  copies  of  the  general  public  laws 
were  furnished  in  print  as  aforesaid,  and  that  the  copies  on 
which  the  charges  above  made  were  founded  were  printed, 
with  the  exception  of  the  aforesaid  single  copy  sent  to  one 
newspaper,  and  the  copies  of  the  special  public  laws,  which 
were  prepared  in  all  cases  in  the  office  of  the  secretary  of  state. 

It  is  admitted  that  no  copy  of  the  laws  was  furnished  to 
any  newspaper,  or  any  duty  performed  in  reference  to  the 
same,  or  justifying  the  charge  in  the  accounts  specified  above 
for  furnishing  copies  for  newspapers,  except  the  one  copy  sent 
to  one  newspaper,  and  the  printed  copies,  or  parts  of  copies 
or  slips,  sent  as  above  described,  and  that  the  folios  on  which 
the  charges  above  made  were  founded  were  printed  copies,  or 
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parts  of  copies,  or  slips,  with  the  exception  of  the  aforesaid 
eiDgle  copy  sent  to  one  newspaper. 

The  number  of  folios  publislied  in  the  newspapers  in  each 
and  every  year,  with  the  amounts  paid  for  their  publication, 
and  the  rate  of  payment  therefor,  may  be  used  by  either 
party,  from  such  information  as  is  founded  upon  records  of 
■evidence,  as  far  back  as  the  records  extend,  for  the  purpose 
of  showing  the  construction  of  the  law,  and  the  number  of 
folios  may  be  proved  by  the  affidavit  of  an  expert  on  behalf 
of  either  party. 

It  is  admitted  in  the  year  1879  the  said  defendant  received 
and  filed  in  his  office  fifty-five  thousand  nine  hundred  and 
sixty-two  separate  papers,  containing  the  returns  of  births, 
deaths  and  marriages,  to  be  kept  on  file  with  the  archives  of 
the  office  of  the  secretary  of  state,  under  the  provisions  of  an 
act  entitled  "  A  supplement  to  an  act  entitled  ^  An  act  con- 
cerning the  registry  and  returns  of  marriages,  births  and 
deaths,' "  approved  April  5th,  1878  ;  approved  March  12th, 
1879.     Pamp/i.  X.,  79.  117. 

It  is  agreed  that  either  party  may  use  any  public  records 
in  the  office  of  the  secretary  of  state,  comptroller  or  treasurer 
of  the  state,  or  legislative  documents,  &c. 

And  that  the  testimony  taken  before  the  senate  committee, 
jirinted  in  Legislative  Document  No.  30,  for  the  year  1880,  be 
and  the  same  is  made  testimony  in  this  case. 

The  foregoing  being  the  facts,  the  action  in  this  case  is 
brought  to  determine  the  rights  of  the  said  defendant  to  re- 
ceive and  retain  the  aforesaid  sums  from  the  amounts  collected 
and  received  by  him  as  aforesaid,  as  his  legal  fees  for  the  ser- 
vices above  stated,  and  whether  the  said  services  were  actually 
j)(,'rformed  in  such  a  manner  as  to  entitle  the  defendant  to  the 
fees  and  compensation  claimed  by  him. 

And  it  is  further  agreed  that  the  cause  be  fried  before  the 
court  at  bar  upon  the  foregoing  case  stated.- 

John  P.  Stockton, 

Attorney-  General. 
Barker  Gummere, 
Attorney  of  Defendant. 
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Argued  at  November  Term,  1881,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder  and  Magie. 

For  the  state,  J,  P.  Stockton,  Attorney- General. 

For  the  defendaut,  /.  W.  Taylor  and  B.  Gummere. 

Beasley,  C.  J.  This  suit  is  in  form  in  assumpsit,  its  ob- 
ject being  to  recover  from  the  defendant  certain  sums  of 
money  which  he  has  retained  in  his  hands,  claiming  them  as 
perquisites  of  his  office  of  secretary  of  state.  The  sums  in 
question  are  admitted  by  tlie  defendant  to  have  been  received 
by  him,  the  only  question  in  litigation  being  with  respect  to 
the  legality  of  his  claim  to  retain  them. 

The  controversy  thus  presented  relates  to  two  several  classes 
of  claims,  the  one  pertaining  to  the  right  which  the  defendaut 
asserts  he  possessed,  as  secretary  of  state,  to  charge  the  state 
the  sum  of  eight  cents  per  folio  of  a  hundred  words  for  copy- 
ing the  public  laws  for  publication  in  the  newspapers  ;  the 
other,  to  his  charge  of  twelve  cents  for  filing  among  the  arch- 
ives of  his  office  each  return  of  births,  deaths  and  marriages. 
These  questions  are  distinct  in  their  origin,  depending  on 
different  statutes,  and,  consequently,  require  a  separate  inves- 
tigation. 

It  is  proper  to  premise  that  the  court  is  dispensed,  by  the 
agreement  of  the  parties,  from  considering  either  the  question 
whether  the  secretary  of  state  can  legally  withhold  from  the 
public  treasury  moneys  received  by  him  officially,  exercising 
a  species  of  retainer,  to  pay  himself  his  own  fees  out  of  the 
public  moneys  coming  into  his  possession ;  or  whether,  after 
the  auditing  by  the  comptroller  of  the  secretary's  accounts, 
and  after  the  acquiescence  of  the  state  in  such  adjustment, 
such  stated  account  can,  under  ordinary  circumstances,  be 
opened.  These  are  obviously  matters  of  interest,  but,  for  the 
reason  stated,  will  not  be  examined  or  decided. 

Attention  will  be  first  directed  to  the  subject  of  the  defend 
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ant's  alleged  right  to  charge  the  state  for  fees  in  making 
copies  of  the  public  laws  to  be  printed  in  the  newspapers. 

On  the  6tii  of  April,  1876,  the  defendant  was  re-appointed, 
and  duly  confirmed  and  commissioned,  as  secretary  of  state,  for 
the  term  of  five  years.  At  the  time  of  such  re-appointment, 
there  was  no  law  requiring  the  secretary  of  state  to  furnish 
copies  of  the  laws  for  the  newspapers,  the  act  of  March  16th, 
1875,  having  repealed  "all  acts  and  parts  of  acts  in  any  wise 
authorizing  or  directing  the  laws  of  each  session  of  the  legis- 
lature to  be  printed  in  the  newspapers  of  this  state."  But 
within  fifteen  days  after  such  re-appointment,  that  is  to  say, 
on  the  21st  of  April,  1876,  another  act  was  passed  reviving 
the  system  of  publisliing  certain  of  the  laws  in  the  newspa- 
pers, and  requiring  "  tiie  secretary  of  state  to  furnish  to  the 
said  newspapers  copies  of  the  laws  herein  required  to  be  pub- 
lished." The  third  section  of  this  act  contains  a  proviso  the 
last  clause  of  which  is  in  these  words  :  "  And  tiie  secretary  of 
state  shall  receive  for  his  services  under  this  act  the  rates  now 
allowed  by  law,  provided  the  sum  shall  not  exceed  one  thou- 
sand dollars  in  any  one  year."  In  disregard  of  the  restriction 
of  his  right  to  emolument  thus  imposed,  the  defendant,  for 
furnishing  copies  under  the  directions  of  this  statute,  lias 
charged  the  state  at  the  rate  of  eight  cents  per  folio  for  all 
the  work  done  by  him,  the  difference  between  the  amounts  so 
charged  and  the  sums  authorized  by  this  act  being  the  sum 
of  $32,258.68 ;  and  it  is  for  tiiis  difference  that,  with  refer- 
ence to  this  aspect  of  the  case,  this  suit  is  brought. 

It  is  admitted  in  the  state  of  the  case  that  the  defendant  has 
made  aninially  but  one  manuscript  copy  of  the  laws  in  ques- 
tion, and  that  he  sent  such  copy  to  tiie  publisher  of  one  of  the 
newspapers  in  which  such  laws  were  to  be  published,  and 
that  he  procured  from  such  publisher  "sufficient  copies," 
from  the  several  issues  of  sucii  newspaper,  to  send  to  the 
other  newspapers  throughout  the  state,  and  that  for  all  the 
copies  .so  fumfshed  he  charged  eight  cents  per  folio. 

From  this  statement  of  the  situation,  it  is  obvious  that  the 
defendant's  position  is,  that  he  was  authorized  to  execute  this 
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law  and,  at  the  same  time,  to  repudiate  the  clause  that  in 
terms  limited  his  comj)ensation.  This  attitude  he  justifies  in 
this  way :  he  insists  that  the  restriction  of  his  charges  to  the 
sum  of  §1000,  contained  in  the  proviso  of  the  act  of  the  21st 
of  April,  1876,  is  void,  on  the  ground  that  when  he  went  into 
office,  upon  his  re-appointment,  he  was  entitled,  by  force  of 
the  laws  then  existing,  to  charge  the  sum  of  eight  cents  per 
folio  for  all  copies  of  laws  or  other  writings  made  by  him 
officially,  and  that,  in  view  of  the  constitution  of  the  state, 
that  measure  of  compensation  could  not  be  curtailed  by  spe- 
cial legislation  during  his  term  of  office.  Tiie  constitutional 
provision  thus  invoked  is  the  eleventh  clause  of  section  7  of 
article  IV.,  which  is  to  the  effect  that  the  legislature  shall  not 
pass  "  private,  local  or  special  laws,"  "  creating,  increasing  or 
decreasing  the  percentage  or  allowance  of  public  officers  during 
the  terra  for  which  said  officers  were  elected  or  appointed ; " 
it  being  contended  that  the  law  in  question  is  special  so  far 
forth  as  relates  to  the  defendant. 

It  will  be  observed,  therefore,  that  the  primary  proposition 
of  this  contention  of  the  defendant  is,  that  the  laws  in  force  at 
the  time  he  took  office  authorized  the  charge  in  question,  and 
it  is  that  point  tiiat  I  propose,  in  the  first  place,  to  examine. 

The  inquiry,  then,  is  this  :  Was  there  any  legislative  act,  at 
the  period  in  question,  which  gave  authority  to  the  secretary 
of  state  to  charge  eight  cents  a  folio,  or  any  other  sum,  for 
the  copy  of  any  paper  on  file  in  his  office,  when  directed  by 
an  act  of  the  legislature  to  make  such  copy  ? 

With  the  view  to  sustain  the  affirmative  of  this  proposition, 
the  counsel  of  the  defendant  rely  on  two  statutes,  the  former 
of  these  being  the  act  constituting  the  general  fee  bill,  which 
appears  in  the  Revision  on  page  399.  In  this  law  is  a  sched- 
ule of  fees  to  which  the  secretary  of  state  is  entitled.  The 
items  are  few  in  number,  the  second  and  third  explaining  the 
claim  of  the  defendant.  One  of  these  reads  thus  :  "  Entering 
writings  on  the  record,  for  each  sheet,  eight  cents ; "  the  sec- 
ond is  in  these  words :  "  For  every  copy  of  the  same,  and 
other  papers  in  his  office,  for  each  sheet,  eight  cents." 
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It  is  obvious,  at  the  most  cursory  glance,  that  this  language 
is  so  general  in  its  scope  that  it  is  capable  of  supporting  the 
contention  that  this  officer  is  entitled  to  charge  at  the  pre- 
scribed rate  for  every  official  copy  of  any  paper  on  file  in  his 
office  which  he  can  be  called  upon  to  make.  The  words  are 
in  no  respect  ambiguous  or  uncertain.  He  is  to  have  a  fixed 
sum  for  "  every  copy  "  of  a  paper  in  his  office.  The  phrase- 
ology, intrinsically  considered,  will  not  bear  the  interpretation 
that  he  is  to  have  this  fee  only  when  he  furnishes  a  copy  of  u 
paper  of  this  sort  for  an  individual,  and  not  when  he  fur- 
nishes it  on  the  demand  of  the  legislature.  If  he  is  to  pro- 
vide gratuitously  a  copy  for  tiie  use  of  the  public,  then  it  is 
clear  he  is  not  to  have  his  fee  for  "  every  copy,"  and  to  throw 
into  the  terms  of  the  statute  the  limitation  contended  for,  such 
terms  must  be  qualified  by  some  extraneous  consideration. 

On  the  part  of  the  state,  in  the  very  elaborate  and  forcible 
argument  of  the  attorney-general,  it  is  contended  that,  in  this 
same  schedule  which  confers  the  alleged  right  to  these  fees  on 
the  secretary  of  state,  there  is  an  indication  that  these  terms 
are  not  intended  to  bear  this  universal  signification  which,  in- 
herently and  according  to  common  usage,  they  possess.  The 
indication  thus  pointed  to  is  this:  Among  other  items  con- 
tained in  the  schedule,  a  fee  is  provided  for  the  issuing  of 
certain  designated  commissions,  as  to  a  sheriff,  a  surrogate,  a 
clerk,  an  attorney,  &c.,  and  then  follows  this  clause :  "  For 
every  other  commission,  to  be  paid  by  the  treasurer  of  this 
state,  twenty-five  cents."  From  this,  it  was  said  "  that  when 
the  secretary  was  to  be  paid  from  the  treasury,  it  was  ex- 
pressly stated ;  it  was  not  left  to  inference."  But  a  little 
consideration  will  show  that,  in  reality,  there  is  no  force  in 
this  suggestion  ;  for  the  clause  adverted  to  is  necessary,  even 
tliough  the  version  of  tlie  defendant,  with  respect  to  the  main 
point  of  this  act,  be  correct.  If  this  law  is  to  be  read  in  the 
sense  that  the  state  will  pay  for  every  copy  of  a  paper  made 
under  its  own  order,  the  provision  that  wiien  such  copy  should 
be  ordered  by  an  individual,  it  should  be  charged  to  the  stalf, 
would  still  be  indispensable,  if  it  was  the  design  to  exempt 
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such  individual  from  such  expense.  And  such  clearly  is  the 
design  in  this  instance.  This  act  says  to  each  of  the  persons 
enumerated — to  the  surrogate,  to  the  clerk,  to  the  attorney — 
"  You  must  pay  a  certain  fee  for  your  commission  ;  "  and  it 
says  to  the  applicants  for  commissions  for  offices  of  little  or 
no  pecuniary  value,  "  You  may  have  the  fee  for  yours  charged 
to  the  public."  And  such  an  exemption,  in  these  instances, 
can  reflect  no  light  on  the  inquiry  whether  the  state,  by  the 
antecedent  terms  of  this  law,  has  imposed  upon  itself  the  ob- 
ligation of  paying  these  fees,  when,  by  its  own  act,  in  the  form 
of  legislation,  it  orders  a  copy  of  a  file  of  this  office.  The 
provision  of  the  statute  referred  to  will  harmonize  equally 
well  with  the  theory  of  the  state  or  the  theory  of  the  defence 
on  this  subject,  and  such  provision,  therefore,  cannot  be  sum- 
moned as  a  witness  to  support  either  one  or  the  other  of  these 
contentions.  As  an  instrument  of  interpretation,  the  clause 
invoked  is  utterly  inefficacious.  There  is  nothing  observctl 
in  the  contents  of  this  statute  that  will  serve  to  restrict  tiie 
generality  of  the  terms  thiis  used. 

Nor  is  there  the  least  irrationality  in  this  provision,  con- 
struing it  in  the  sense  claimed  by  the  defence,  for  ihere  is  no 
reason  why  this  officer  should  not,  under  ordinary  circum- 
stances, be  paid  the  same  fee  for  labor  done  for  the  state  as 
individuals  are  required  to  pay  for  the  like  labor.  And  it  is 
here  to  be  borne  in  mind  that  if,  under  any  unusual  posture 
of  affairs,  such  a  fee  should  have  become  excessive,  the  legis- 
lature, at  the  time  this  act  was  passed,  had  the  remedy  in  its 
own  hands ;  for,  in  any  case,  it  could,  then,  at  will,  lessen  or  an- 
nul such  charge.  Possessed  of  such  a  power,  it  was  not  unrea- 
sonable for  the  public  authority  to  provide  that  itself  wouUl 
pay  for  these  copies  at  the  rate  made  chargeable  against  private 
persons,  unless,  in  the  legislative  order  for  such  copies,  a  ne\v 
rate  should  be  established  or  the  work  should  be  required  to 
be  done  gratuitously.  The  language,  then,  in  question  is 
broad  enough  to  impose  this  charge  upon  the  state,  and  there 
is  no  improbability  against  such  an  interpretation,  arising 
from  the  nature  of  such  charge. 

Vol.  XV.  b 
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But  there  is  still  another  ground  urged  against  such  a  con- 
struction. That  ground  is  that,  upon  legal  principles,  the 
state  cannot  he  brought  under  a  burthen,  unless  such  our- 
then  be  imposed  by  a  law  which  is  not  susceptible  of  any  other 
rational  signification.  The  legal  rule,  it  is  insisted,  is  that  the 
state  cannot  be  made  chargeable,  nor  held  to  have  waived  its 
])rerogative  of  requiring  gratuitous  service  from  its  officers, 
except  when  such  liability  or  such  waiver  has  been  manifested 
eitiier  by  explicit  legislative  declaration  or  by  an  implication 
little  short  of  such  a  certification.  This  argument  seems  to 
me  the  weightiest  that  has  been  pressed  on  this  topic,  in  be- 
half of  the  state.  The  doctrine  thus  appealed  to  is  a  salutary 
one,  and  indeed  indispensable  for  the  protection  of  the  pub- 
lic rights  and  interests.  The  law  wisely  forbids  any  one  to 
claim  that  the  state  has  given  up  any  portion  of  its  property 
or  prerogatives,  without  showing  a  grant  plainly  worded  to 
that  effect.  I  am  opposed  to  the  slightest  infringement  of 
this  principle,  which  is  as  firmly  rooted  in  the  judicial  de-' 
cisions  in  this  state  as  it  is  in  those  of  any  other  jurisdiction. 
If  the  act  in  question,  therefore,  were  of  recent  origin,  and 
were  now /or  the  first  time  to  be  expounded,  I  should  not  be 
prepared  to  give  these  terms  so  wide  a  meaning  as  to  cast 
these  liabilities  upon  the  state.  But  this  statute  is  an  ancient 
one,  and  I  think  it  is  clear  that  it  has  been  understood 
and  applied  in  this  latitudinary  sense  for  a  long  series  of 
years.  I  have  examined  the  public  archives  on  this  subject, 
and  I  am  satisfied  that  for  over  half  a  century  such  has  been 
the  understanding,  with  respect  to  this  law,  of  all  the  depart- 
ments of  this  government  whose  duty  it  has  been  to  act  under 
its  provisions.  The  history  of  this  act,  and  the  practice 
founded  on  it,  plainly  exhibit  the  propriety  of  this  conclu- 
sion. The  original  fee  bill  as,  in  substance,  it  at  present  ex- 
ists, was  passed  on  the  I'ith  of  June,  1799,  and  has  continued 
unmodified  in  any  particular  important  to  this  inquiry,  from 
that  date  to  the  present.  On  the  6th  of  February,  1817, 
another  act  came  in  force,  which  enacted  that  the  secretary  of 
state  should  have  (in   its  own  language)   for  "  filing  every 
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bond  or  other  instrument  of  writing  of  a  public  nature, 
twelve  cents,  and  for  recording  deeds  and  other  instruments 
of  writing  belonging  to  the  state,  and  for  copies  of  laws,  in- 
struments of  writing,  or  records,  when  applied  for  by  the 
governor  or  treasurer  of  the  state,  for  public  purposes,  the 
same  fees  as  are  directed  by  law  to  be  paid  by  private  persons, 
to  be  paid  by  the  treasurer,  upon  a  certificate  signed  by  the 
governor." 

This  being  the  condition  of  the  legislation  in  this  state,  on 
the  15th  of  February,  1819,  the  first  act  was  passed  relative 
to  the  publication  of  the  laws  in  the  public  prints.  Its  lan- 
guage is  :  "  That  it  shall  be  the  duty  of  the  secretary  of  state 
to  cause  the  public  laws  passed  at  the  present  and  every  sub- 
sequent session  of  the  legislature,  to  be  published  immediately 
after  the  passing  thereof,  in  one  or  more  of  the  public  news- 
papers in  the  city  of  Trenton."  This  law,  it  will  be  observed, 
makes  no  allusion  to  any  payment  to  the  secretary  for  the 
labor  thus  imposed  upon  him,  and,  consequently,  he  was  en- 
titled to  none,  unless,  by  force  of  the  general  fee  bill  or  the 
subsequent  act  just  mentioned,  he  was  authorized  to  charge 
for  such  services. 

Although  the  accounts  of  the  secretaries  of  state  who  were 
in  office  at  the  time  of  the  passage  of  the  act  just  quoted,  and 
shortly  afterwards,  do  not  exist  in  the  treasurer's  office  in 
anything  like  a  state  of  completion,  yet  enough  appears  to 
show  conclusively  that  in  a  short  time  after  the  date  of  this 
enactment,  the  practice  obtained  of  charging  the  state  at  the 
statutory  rate  per  folio  for  the  copies  of  the  laws  thus  directed 
to  be  furnished  to  the  newspapers.  Daniel  Coleman  was  sec- 
retary from  1821  to  1831,  and  although,  from  the  generality 
of  his  charges,  and  from  the  fact  that  his  accounts  are  in  the 
treasurer's  office  in  a  very  imperfect  condition,  I  have  not 
been  able  to  discover  the  precise  time  he  began  to  make  de- 
mand upon  the  state  in  consequence  of  the  services  in  ques- 
tion, still,  in  an  account  now  before  me,  it  appears  that  he 
charged  the  state  for  making  a  copy  of  a  legislative  resolution, 
and  that  such  charge  was  ordered  paid  by  Governor  William- 
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SOD,  as  is  manifested  by  his  order,  under  his  signature,  upoiv 
such  bill,  and  that  as  early  as  the  20th  of  March,  1 830,  he  made 
an  explicit  charge  of  the  nature  now  in  question.  That  latter 
charge  is  in  these  words  :  "  Daniel  Coleman,  for  copying  the 
laws  of  the  legislature  for  the  newspapers,  $25.26  ;  "  and  it  is- 
evident  from  the  amount  so  cliarged,  that  the  rate  was  by  the- 
folio,  as  prescribed  by  the  legislation  above  referred  to.  At 
that  period,  money  could  not  be  drawn  from  the  treasury  ex- 
cept upon  a  bill  audited  by  the  treasurer  and  under  the  war- 
rant of  the  governor ;  so  that  the  account  containing  this 
item  must  have  had  the  sanction  of  Charles  Parker,  as  treas- 
urer, and  of  Governor  Vroom,  who  was  then  in  office. 

The  succeeding  secretary  was  James  D.  Westcott,  and  I 
have  before  me  a  bill  of  his  dated  the  22d  of  October,  1832, 
which  contained  the  following  item  :  "  Copies  of  public  acts 
and  resolutions  of  1831-2  for  publication  in  the  newspapers, 
§23.40,"  and  which  bill  is  certified  to  by  Charles  Parker,  as 
treasurer,  and  is  endorsed  for  payment  by  Governor  Vroom. 
Other  bills  of  this  same  secretary  are  in  my  hands,  containing 
similar  charges,  there  being  among  these  bills  some  which 
give  the  number  of  folios  embraced  in  the  copies  furnished,, 
and  wliich  number,  multiplied  by  the  statutory  rate,  produces 
the  amount  charged,  thus  showing  conclusively  that  such 
charges  were  claimed  to  be  authorized  by  the  legislation  in 
question. 

The  successor  of  Mr.  Westcott  was  Charles  G.  McChesney, 
whose  accounts  exemplify  tiie  practice  of  making  charges  of 
the  same  character  against  the  state  j  and  these  accounts  were 
audited  by  the  cotemporary  treasurer,  and  some  of  them  were 
ordered  to  be  paid  by  Governor  Straiion  and  others  by  Gov- 
ernor Haines.  And  fi-om  that  time  to  the  present,  whenever 
these  services  have  been  performed,  I  do  not  find  that  there 
has  been  any  interval  of  time  during  which  these  charges,  at 
the  rate  specified,  have  not  been  made  against  and  paid  by 
the  state;  so  that  it  is  not  disputable  that  this  practice  has 
been  in  existence,  without  intermission,  for  this  long  series  of 
years.     Such  a  course  of  usage  has  no  other  foundation  than 
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this  legislation,  and  tho  consequence  is  that  we  have  in  it  a 
-cotemporaneous  and  uninterriijited  exposition  of  such  legisla- 
tion. And,  as  already  intimated,  this  interpretation,  during 
all  these  successive  years,  has  received  the  sanction,  in  the 
formal  discharge  of  public  duty,  of  all  the  Iiighest  officers  of 
the  state,  whose  province  it  was  to  be  conversant  with  the 
subject;  for  such  interpretation  has  been  acted  on  du-ring  this 
whole  period,  not  only  by  secretaries  of  state,  treasurers  and 
governors,  but  by  every  successive  legislature ;  for  it  is  to  be 
remembered  that  these  charges  have  annually  been  approved 
of  by  selected  committees  of  that  body. 

Nor  am  I  willing  to  entertain  for  an  instant  the  suggestion 
that  these  charges  were  allowanr-es  made  by  these  successive 
treasurers,  in  auditing  these  accounts,  with  a  knowledge  that 
they  had  no  legal  foundation,  but  in  a  spirit  of  justice.  1  am 
not  willing  to  bring  this  long  train  of  high  officials  within 
-such  an  imputation.  These  charges  were  either  supposed  to 
be  legal  charges,  or  they  were  known  to  be  illegal  in  their 
•character;  and  if  they  were  the  latter,  to  make  them,  and  to 
audit  them,  and  to  order  them  paid,  were  delinquencies  and 
•crimes.  There  is  nothing  in  the  history  of  these  matters  that 
warrants  such  an  accusation.  For  my  part,  I  am  satisfied 
that  when  these  bills  were  officially  presented  and  officially 
-sanctioned,  it  was  in  the  belief  that  the  fees  in  question 
were  legally,  and  therefore  justly,  due ;  and  if  that  position 
is  granted,  then,  beyond  all  doubt,  their  validity  was  acknowl- 
edged in  consequence  of  the  legislation  above  cited. 

Under  this  condition  of  affairs,  as  this  case  is  to  be  tried  by 
•the  court  upon  the  merits  as  well  as  the  law,  this  court  is 
obliged  to  find,  and  does  find,  as  a  matter  of  fact,  that  the 
legislation  in  question  has  received  a  practical  construction  to 
the  effect  stated  for  a  period  of  time  in  excess  of  fifty  years. 

Therefore,  to  consider  the  question  as  to  the  proper  meaning 
of  that  legislation  as  an  open  one,  would,  in  my  opinion,  be 
utterly  opposed  to  public  policy,  precedent  and  the  admitted 
principles  of  law. 
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The  legal  rule  is  succinctly  expressed  in  the  maxim  of  the 
civil  law,  "  cotemporanea  expositio  est  forlissima."  The  doc- 
trine has  such  prevalence  that  it  is  applicable  not  only  in  the 
exposition  of  statutes,  but  in  the  interpretation  of  constitu- 
tions of  government.  Its  antiquity  with  respect  to  tiie  Eng- 
lish law  is  evidenced  by  the  comment  of  Lord  Coke,  who 
says  :  "  Great  regard  ought,  in  construing  a  statute,  to  be  paid 
to  the  construction  which  the  sages  of  the  law  who  lived 
about  the  time,  or  soon  after,  it  was  made,  put  upon  it,  be- 
cause they  were  best  able  to  judge  of  the  intention  of  the 
makers  at  the  time  the  law  was  made."  An  exemplification 
of  this  rule  is  conspicuous  in  Rogers  v.  Godwin,  2  Mass.  477. 
The  case  presented  these  features  :  By  an  early  statute  au- 
thority was  given  to  the  freemen  of  every  town  to  dispose  of 
their  lands,  &c.,  and  by  the  preamble  of  a  subsequent  act  it 
was  recited  that  the  proprietors  of  lands  lying  in  common  have 
power  "  to  manage,  dispose  and  divide  the  same  "  in  the  way 
that  a  majority  of  those  interested  should  agree  upon.  The 
point  in  uncertainty  was  whether  this  power  to  dispose  of 
lands  included  the  power  to  sell  and  convey  the  common 
lands.  It  seems  quite  clear  that  by  the  force  and  signification 
of  the  statutory  terms  no  such  power  had  been  conferred,  but 
nevertheless  the  court  said:  "And  although  if  it  were  now 
res  integra  it  might  be  very  difficult  to  maintain  such  con- 
struction, yet  at  this  day  the  argximentum  ah  inconvenlenti 
applies  with  great  weight.  We  cannot  shake  a  j)rincipie 
which  in  practice  has  so  long  and  extensively  prevailed.  If 
the  practice  originated  in  error,  yet  the  error  is  now  so  com- 
mon that  it  must  have  the  force  of  law.  The  legal  ground 
on  which  this  provision  is  now  supported  is,  that  long  and 
continued  usage  furnishes  a  cotemporaneous  construction 
which  must  prevail  over  the  mere  technical  import  of  the 
words."  Inileed,  this  principle  has  been  carried  so  far  that 
when  a  question  was  raised  in  the  Supreme  Court  of  the 
United  States  with  respect  to  the  authority  of  the  judges  of  that 
court  to  hold  Circuits  without  having  special  commissions  for  that 
purpose,  the  objection  was  met  with  the  peremptory  answer 
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that  practice  and  acquiescence  under  the  act  for  the  period  of 
several  years  had  irresistibly  fixed  the  construction,  and  the 
court  declared,  to  use  its  own  language,  that  it  was  "a  con- 
temporary interpretation  of  the  most  forcible  nature.  The 
practical  exposition  is  too  strong  and  obstinate  to  be  siiaken 
or  controlled."  Nor  is  the  rule  without  illustration  in  our 
own  state,  as  will  appear  by  reference  to  the  following  cases : 
Board  v.  Q-onh,  1  Hulst.  120;  Ccdame  v.  Caktnie,  10  C.  E. 
Green  547. 

In  the  light,  then,  of  such  a  principle  of  law  as  this,  and 
of  such  judicial  applications  of  it,  it  appears  to  me  entirely 
out  of  the  question  for  the  court  to  pass  upon  the  present 
statute  as  though  it  were  the  creature  of  yesterday.  Such  a 
course  would  be  greatly  unjust. 

The  defendant,  when  he  accepted  this  office,  had  a  right  to 
rely  on  the  interpretation  which  nearly  two  generations  of 
men  had  put  upon  this  law,  and  in  which  all  the  appro- 
priate heads  of  the  government  had  coincided.  I  think  it 
.must  be  held  that  the  meafiing  of  this  law  has  been  thus  con- 
clusively settled,  and  according  to  such  settled  meaning  the 
defendant,  if  none  of  the  other  objections  which  have  been 
interposed  are  to  prevail,  had  the  legal  right  to  make  these 
contested  charges. 

But  before  turning  aside  from  this  branch  of  the  subject 
relating  to  the  legal  efficacy  of  the  fee  bill,  considered  in  its 
relation  to  the  legislature,  it  is  important  that  attention  should 
for  a  moment  be  drawn,  with  a  view  to  the  elucidation  of  this 
same  point,  to  the  statute  and  legislative  resolution  by  force 
of  which  the  present  suit  has  been  brought ;  for  I  cannot  but 
think  that  in  this  action  of  the  law*-makers  there  is  to  be 
found  a  very  clear  recognition  that  the  defendant  would  have 
been  legally  justified  by  force  of  the  fee  bill  in  making  these 
charges  which  are  now  objected  to,  if  it  were  not  for  the  limi- 
tation on  such  right  imposed  by  the  act  of  April  21st,  187G. 
It  will  be  remembered  that  this  is  the  act  that  revises  the 
policy  of  publishing  the  laws  in  the  newspapers,  and  which,  in 
its  proviso,  contains  the  clause  that  "  the  secretary  of  state  shall 
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receive  for  his  services  under  tliis  act  the  rates  now  allowed 
by  law,  provided  the  sura  shall  not  exceed  one  thousand  dol- 
lars in  any  one  year." 

Now,  I  can  see  uo  reasonable  ground  to  doui)t  that  the  ex- 
pression, "  the  rates  now  allowed  by  law,"  meant  the  rates  al- 
lowed by  law  for  making  copies  of  the  laws  for  the  newspapers 
hy  the  order  of  the  legislature.  For  years,  then,  recently  past, 
the  legislature  had  been  assenting  to  the  payment  of  large  sums 
of  money  to  the  secretary  of  state  for  such  services  as  these, 
and  it  is  not  supposable  that  this  had  been  done  without  the 
recognition  of  any  rate  established  by  law  for  that  purpose, 
and  it  is  to  such  rates  that  the  expression  in  this  statute  is,  as 
it  seems  to  me,  necessarily  to  be  referred.  It  is  argued  for  the 
state  that  this  phrase  makes  allusion  to  the  rates  which  the 
law  prescribes  to  be  paid  for  copies  of  papers  from  this  office, 
to  be  paid  when  furnished  to  an  individual,  or  to  the  gover- 
nor or  other  state  official.  But  such  a  theory  is  a  very  forced 
one.  The  subject  of  this  act  is  the  publication  of  the  laws  in 
the  newspapers,  and  the  exj)ression,  "  the  rates  now  allowed  by 
law,"  is  connected  wnth  that  subject.  Although  the  legisla- 
ture says  explicitly  that  the  secretary  shall  receive  for  his 
services  under  this  act  the  rates  allowed  by  law,  the  contention 
now  is  that  for  his  services  under  that  act  there  were  no  rates 
allowed  by  law.  To  my  mind  this  statute  itself,  by  this  recog- 
nition of  the  efficaciousness  of  the  fee  bill,  falls  little  short  of 
an  answer  to  the  argument  against  the  defendant's  right  to 
charge  these  fees  if  the  question  were  to  be  regarded  irrespec- 
tively of  the  limitation  in  the  act  of  1876. 

N<tr  does  the  resolution  under  which  this  suit  has  been 
brought,  and  which  is  a  part  of  the  printed  ca.se,  leave  any 
iloubt  as  to  what  was  the  understanding  of  the  legislature  on 
this  subject.  No  one  can  read  this  document,  as  it  appears  to 
nio,  without  perceiving  that  the  legislature,  when  tliey  passed 
the  resolution,  did  not  entertain  tiie  slightest  doubt  that  the 
defendant,  i)nt  for  the  restriction  in  the  act  of  1876,  would 
have  been  entitled  to  eight  cents  per  folio  for  every  copy  made 
l>v  him  bv  virtue  of  that  law.     This  resolution  recites  that 
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by  tlie  act  of  March  16tli,  1875,  all  tiio  acts  relative  to  the  pub- 
lication of  the  laws  in  the  newspapers  were  repealed,  and  that 
Mr.  Kelsey  had  been  subsequently  re-appointed;  that  in  vio- 
lation of  the  restriction  in  the  act  of  1876  he  had  charged 
large  suras  in  excess  of  the  amiual  sum  of  $1000,  and  it  then 
concludes  by  directing  the  attorney-general  to  bring  suit  for 
such  overcharges. 

This  resolution  has  this  meaning:  That  the  legislature  dis- 
puted the  right  of  the  defendant  to  charge  at  the  rate  of  eight 
cents  per  folio  for  all  these  copies  which  had  been  furnished 
by  him  after  tiie  act  of  1876,  jnitting  a  limitation  upon  him. 
What  they  insisted  on  was,  that  this  law  was  binding  upon 
him,  but  there  is  no  hint  in  this  resolution  that,  excej)t  for 
such  law,  they  denied  the  state's  liability  by  force  of  the  fee 
bill.  Prior  to  the  passage  of  this  law  the  defendant  had  with- 
held from  the  state  many  thousands  of  dollars,  which  he 
claimed  to  have  earned  for  making  copies  of  the  laws  for  the 
newspapers,  and  if  the  legislature  supposed,  as  the  attorney- 
general  now  argues,  that  such  charges  had  been  made  without 
any  warrant  of  law,  why  were  not  such  moneys  included  in 
the  present  action  ?  The  exclusion  of  such  moneys  from  this 
present  demand  is  in  complete  harmony  with  the  legislative 
history  uj^on  this  subject,  which  on  its  every  page  admits  the 
legality  of  such  charges;  but  it  is  jiointedly  incompatible  with 
the  theory,  for  the  first  time,  as  far  as  appears,  broached  in 
the  argument  before  this  court,  that  the  right  to  make  such 
charges  never  existed.  The  legislation  in  question  must, 
under  these  circumstances,  be  accepted  by  the  court  in  the 
sense  which  this  inveterate  practice  and  exposition  have  given 
to  it. 

But  there  is  a  second  ground  on  which  tiie  legality  of  these 
charges  is  challenged  in  behalf  of  the  state.  It  is  insisted 
tiiat  even  admitting  that  the  laws  of  the  state  gave  to  the 
secretary  a  fee  for  every  copy  of  a  law  made  by  him  for  the 
state,  still,  he  has  not  the  right  to  charge  at  the  same  rate  for 
the  printed  copies  so  furnished.  When  the  legislation  calling 
for  publication  in  the  newspapers  was  broadened  so  as  to  take 
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in  a  large  portion  of  the  newspapers  of  the  state,  it  was  the 
natural  and  easy  device  to  procure  such  laws  to  be  published 
in  a  single  paper,  and  at  the  same  time  to  have  the  requisite 
number  of  copies  struck  off  so  as  to  supply  with  copies  the 
other  papers,  and  in  this  way,  it  cannot  be  questioned,  the  price 
for  the  service  became  very  greatly  disj)roportioned  to  the  out- 
lay of  money  or  labor.  The  facility,  and  consequent  economy, 
with  which  these  copies  were  multiplied  appears  to  have  in- 
duced the  secretaries  who  were  in  office  when,  and  for  some 
time  after,  the  act  of  1850  was  passed,  and  which  act  di- 
rected the  public  laws  to  be  published  in  two  newspapers  in 
each  county  town,  not  to  charge  at  the  full  statutory  rate  for 
the  additional  copies  so  made  requisite.  Accordingly,  on 
looking  through  the  accounts  of  this  class  of  secretaries  we 
find  them  charging  at  the  statutory  rate  for  one,  two  or  three 
copies,  and  at  a  merely  nominal  sum  for  the  residue — usually 
$150.  Why  this  was  done  is  left  to  conjecture.  It  may  have 
been  the  prudential  consideration  that  if  the  full  rates  were 
exacted  the  legislature  would  take  the  matter  in  hand,  as  it 
then  had  the  unfettered  right  to  do  ;  but  whatever  the  motive, 
these  mitigated  charges  ceased,  and  the  charges  were  then 
made  at  the  full  rates  authorized  by  the  fee  bill.  The  bills 
of  the  immediate  predecessor  of  the  defendant,  commencing 
in  the  year  1866,  are  full  and  explicit  on  this  subject,  as  they 
give  a  detailed  statement  of  the  number  of  folios  sent  to  every 
newspaper,  charging  at  the  rate  of  eight  cents  per  folio  for 
each  of  such  copies. 

It  follows,  therefore,  that  for  ten  years  preceding  the  re- 
appointment of  this  defendant  to  his  present  office,  these 
charges  in  controversy  had  been  made  openly  and  in  detail ; 
they  had  been  j)assed  ujwn  annually  by  every  successive  leg- 
islature, and  had  been  audited  and  paid,  and,  so  far  as  ap- 
pears, no  voice  hatl  been  raised  questioning  their  legality. 
Such  a  course  of  practice  for  sucli  a  length  of  time,  thus  sig- 
nally sanctioned,  would  of  itself,  in  my  opinion,  present  an 
irreversible  exposition  of  the  laws  now  under  consideration. 

The  legality  of  such  a  charge  is  indisputable  if  the  premise 
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is  conceded  that  tlie  fee  bill  warrants  any  charge  whateyer  for 
this  class  of  copies  of  the  laws.  Such  premise  I  have  declared 
to  be  established,  and  therefore,  at  this  stage  of  this  discussion, 
must  assume  its  existence,  and  its  assumption,  in  ray  oi)iiiion, 
necessarily  explodes  this  second  objection.  If,  by  force  of  this 
legislation,  the  state  becomes  liable  to  pay  this  fee  if  it  orders 
one  copy,  how  can  it  escape  liability  to  similar  fees  if  it  orders 
fifty  copies  ?  If  this  fee  bill  is  addressed  to  the  state  at  all,  it 
says  to  the  state,  as  it  says  to  individuals,  that  every  copy  is 
to  be  paid  for  at  a  certain  rate.  It  is  undeniable  that  each 
secretary  was  entitled  to  eight  cents  per  folio  for  these  copies 
if  he  was  entitled  to  anything;  if  he  chose  to  take  less  he 
was  at  liberty,  but  he  could  not  be  compelled,  to  do  so.  Nor 
can  the  fact  that,  in  consequence  of  the  expansion  of  the  sys- 
tem of  publishing  the  laws  in  the  public  prints,  the  fees  in 
question  have  become  greatly  disproportionate  to  the  value  of 
the  services  rendered,  aifect  in  the  slightest  degree  the  solution 
of  this  legal  question.  The  law  under  consideration  declares 
that  this  officer  is  entitled  'to  a  certain  fee  "  for  every  copy,'^ 
and  it  is  impossible  for  the  court  to  say  that  the  expression, 
"every  copy,"  means  only  every  ^^  manuscript  copy."  When 
the  will  of  the  law-maker  has  been  plainly  expressed,  as  in 
this  case,  by  this  language,  a  court  has  no  control  over  the 
matter;  the  clear  judicial  duty  is  to  enforce  such  will,  no 
matter  what  the  expense  to  the  public  may  be. 

The  results,  therefore,  so  far  reached  are  these:  That  the 
state  was  liable  to  the  charges  of  the  fee  bill,  and  that  the 
verbal  problem,  whether  a  printed  transcript  of  a  law  is  a 
copy  within  the  sense  of  such  fee  bill,  must  be  decided  in  the 
affirmative. 

But  a  single  other  question  on  this  branch  of  the  case  is  left 
for  discussion.  That  question  relates  to  the  effect  of  the 
defendant's  enforcement  of  the  act  of  April  21st,  1876,  and 
to  the  restrictive  clause  contained  in  the  proviso  of  this  same 
act. 

As  has  been  stated,  the  purpose  of  this  statute  was  to  restore 
the  policy  of  publishing  the  laws  in  the  newspapers,  which 
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had  been  discontinued  by  a  law  of  the  previous  year.  Its  provi- 
sions are,  in  substance,  these :  That  thereafter  the  public  laws 
of  the  state  passed  at  each  session  of  the  legislature  should  be 
published  in  certain  of  the  newspapers  of  the  several  coun- 
ties, such  papers  to  be  selected  under  prescribed  regulations, 
by  the  governor  and  comptroller,  such  papers  being  declared 
to  be  the  "  legal  newspapers  of  the  state  for  that  year."  I 
have  stated  the  details  of  this  law  so  that  the  conditions  of  the 
case  might  be  before  us  during  the  examination  of  the  objec- 
tions to  the  position  taken  by  the  defendant  with  respect  to 
this  act.  That  position  is  that  the  limitation  contained  in  it 
of  his  right  to  charge  for  his  services  in  furnishing  copies  of 
the  laws  under  it  is  void,  and  that,  after  having  put  it  in 
-execution,  it  is  competent  for  him  to  repudiate  such  limita- 
tion. To  this  the  state,  by  the  attorney-general,  has  replied 
that  as  the  defendant  has  put  the  law  in  force,  he  is  bound  by 
all  its  provisions  j  that  if  the  limitation  in  the  proviso  was 
void,  the  act  itself  was  void,  and  the  defendant  was  not  bound 
to  execute  it. 

This  point  is  not  to  be  considered  on  the  assumption  that 
in  carrying  this  law  into  effect  the  defendant  left  the  legisla- 
ture in  the  belief  that  he  did  so  intending  to  claim  no  higher 
remuneration  than  the  act  itself  gave  him.  Not  the  least  sus- 
|)icion  of  mala  fides  in  this  respect  can  be  laid  to  him,  for  the 
facts  arc  not  consistent  with  such  en  imputation.  This  act 
was  passed  in  April,  1876,  and  on  tha  5th  of  April,  1877, 
the  defendant  presented  his  account,  containing  a  number  of 
these  charges,  to  the  comptroller.  This  was  a  public  declara- 
tion of  his  position  in  this  matter  and  a  plain  repudiation  of 
the  restraining  clause  in  this  proviso,  as  such  charges  exceeded 
the  limit  denoted  in  such  act.  With  the  knowledge,  then,  of 
this  attitude  of  the  secretary  of  state,  the  Icgi-lature  permitted 
the  statute  to  stand  and  these  services  to  be  performed  under 
it,  so  that  the  question  at  issue  must  rest,  no,t  upon  any  equita- 
ble consideration,  but  strictly  upon  its  legal  merits. 

The  examination  which  I  have  given  this  subject  has  led  to 
the  conviction  that  it  was  the  duty  of  this  officer  to  execute 
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this  law,  even  on  the  assumption  that  the  proviso,  so  f\xr  as  it 
related  to  liis  own  interests,  was  void.  The  illegality  of  such 
an  incidental  passage  of  the  act  Avould  not,  in  ray  opinion, 
invalidate  the  entire  law.  It  has  been  repeatedly  decideil 
in  the  courts  of  this  state,  and  is  the  universally  admitted  doc- 
trine, that  it  does  not  inevitably  follow  that  because  one  part 
of  a  statute  is  unconstitutional,  that  the  whole  of  it  is  thereby 
illegalized.  The  judicial  effort  always  is  to  uphold  every  act 
passed  by  the  legislature,  and  if  the  entire  act  cannot  b& 
sustained,  to  execute  such  parts  of  it  as  can  be  reasonably 
put  in  force.  Whenever  an  unconstitutionality  is  apparent 
in  a  statute  the  inquiry  arises,  how  closely  such  infirmity 
is  connected  with  those  essential  provisions  upon  which  the 
general  legislative  scheme  is  made  to  depend,  and  if  such  in- 
firmity and  such  provisions  are  separable,  and  after  the  elimi- 
nation of  such  illegality  the  law  can  be  substantially  executed,, 
the  body  of  the  act  will  not  be  held  to  be  invalid.  In  such 
affairs  it  becomes  a  question  whether  it  was  the  legislative 
design  to  make  the  constituent  found  to  be  illegal  a  necessary 
part  of  the  enactment.  The  legal  rule  is  clearly  expressed  by 
Chief  Justice  Shaw,  in  Warren  et  al.  v.  Mayor,  &c.,  of 
Charlestoivn,  reported  in  2  Gray  84,  97,  his  language  being  as 
follows :  "  If  the  main  objects  and  purposes  of  the  act  are 
constitutional,  they  may  be  carried  into  effect,  although  there 
may  be  isolated  clauses,  or  separate  or  independent  enact- 
ments, obnoxious  to  the  charge  of  being  in  violation  of  the 
coustitution." 

This  is  the  uncontested  rule  applicable  to  this  topic,  and 
in  view  of  it,  in  my  opinion,  it  is  altogether  unreasonable 
to  maintain  that  it  would  have  been  proper  for  this  defendant 
to  refuse  to  give  effect  to  the  law  under  consideration.  That  law 
embraced  an  object  which  had  constituted  a  part  of  the  public 
policy  of  the  state  for  over  fifty  years;  it  was  a  measure  that  was 
of  such  moment  in  the  opinion  of  legislators  during  all  that 
period  that  they  had  been  led  to  spare  no  expense  in  its  ac- 
complishment, and  admitting  this  view  to  be  correct,  it  was 
of  interest  to  every  citizen  of  the  stale.     This  general  purpose 
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of  the  act  was  plainly  constitutional,  the  illegality,  if  it  ex- 
isted at  all,  being  present  only  in  the  provision  limiting  the 
secretary's  compensation.  By  striking  out  that  limitation,  and 
remitting  him  to  the  fee  bill  for  the  measure  of  his  dues,  the 
law  was  unobjectionable.  With  a  statute  thus  conditioned, 
how  would  this  officer  have  been  justified  in  concluding  that 
this  favored  scheme  of  statesmanship  had  been  made  dependent 
on  the  amount  of  his  own  fees  ?  In  other  words,  that  if  he  was 
to  be  paid  in  accordance  with  the  directions  of  this  act,  the 
iuhabitants  of  the  state  were  to  enjoy  its  benefits,  but  if  his 
services  were  to  be  rated  by  the  fee  bill,  they  were  to  be  de- 
prived of  such  privilege.  Statutes  are  not  avoidable  even  by 
judicial  decision  except  upon  very  satisfactory  grounds ;  and 
nothing  short  of  almost  absolute  certainty  with  respect  to  the 
entire  invalidity  of  an  act  would  afford  an  excuse  to  an  officer 
for  his  refusal  to  execute  it.  Any  less  stringent  rule  of  offi- 
<;ial  conduct  in  such  a  respect  would  be  a  public  evil  of  very 
great  magnitude.  For  a  financial  agent  of  the  government  to 
refrain  from  putting  into  operation  a  legislative  policy,  plainly 
evidenced  by  a  formal  enactment,  acting  on  his  own  judgment, 
unassisted  by  any  judicial  tribunal,  would,  unless  in  an  instance 
of  such  clear  illegality  that  the  flaw  would  be  at  once  admit- 
ted by  every  eidightened  mind,  be  inconsistent  with  every  dic- 
tate of  law  and  public  policy.  In  my  opinion  it  was  the  plain 
duty  of  this  defendant  to  have  the  laws  in  question  published, 
whether  this  incidental  clause  in  the  proviso  were  constitu- 
tional or  unconstitutional. 

I  pass,  then,  to  a  consideration  of  the  legal  quality  of  the 
clause  itself. 

Had  the  legislature  the  legal  capacity,  by  tiie  present  act, 
to  take  from  the  defendant  for  making  these  copies,  any  por- 
tion of  the  remuneration  given  to  him  by  the  fee  bill? 

It  has  already  been  found  as  one  of  the  conclusions  above 
stated,  that  this  fee  bill  operated  ujwn  the  state,  and  that, 
consequently,  for  every  copy  of  a  law  furnished  to  the  public 
the  defendant  had  the  right  to  charge  at  the  rate  of  eight  cents 
per  folio.     This  was  the  state  of  the  law  at  the  date  of  his  re- 


FEBRUARY  TERM,  1882.  31 

State  V.  Kelsey. 

appoiutment ;  the  admitted  effect  of  the  clause  in  question  is 
to  decrease  such  allowance.  Inasmuch,  therefore,  as  the 
amendment  of  the  constitution  already  quoted  forbids  such  a 
result  to  be  effected  by  any  act  which  is  "  private,  special  or 
local,"  the  only  point  here  presented  for  inquiry  is  whether 
this  law  falls  within  any  of  these  three  sjjecified  categories. 

As  this  is  a  statute  affecting  the  emoluments  of  a  state  offi- 
cial whose  functions  are  co-extensive  with  the  territorial  limits 
of  the  state,  I  think  it  is  plain  that  it  is  neither  a  private  nor 
a  local  law;  but  I  am  equally  clear  that  it  is  a  special  law  so 
far  as  it  affects  the  interests  of  this  defendant.  No  one  can 
doubt  the  purposes  of  this  constitutional  })rohibition ;  the 
design  was,  first,  to  protect  the  individual  officer  against  leg- 
islative intimidation  or  opj>ression  ;  and  second,  to  guard  the 
legislature  against  the  gainful  schemes  of  officials.  It  is 
argued  that  the  prohibition  cannot  be  intended  to  apply  to  an 
officer  who  stands  single,  without  an  associate  or  co-ordinate, 
inasmuch  as  in  such  an  instance  a  classification  is  not  possible, 
and  therefore' the  legislatCire  cannot  execute  its  purpose  by 
means  of  a  general  law.  But  admitting  both  this  premise  and 
conclusion,  the  result  would  be  that  many  of  the  most  impor- 
tant officers  of  the  state  would  be  beyond  the  pale  of  either 
the  protection  or  the  restraint  of  this  constitutional  provision  ; 
it  would  neither  protect  nor  restrain  the  attorney-general,  the 
treasurer,  the  secretary  of  state,  the  comptroller  and  other 
officers  of  high  grade,  and  yet  these  are  the  agents  of  the 
government  to  whom,  no  one  can  deny,  the  provision  should 
be  pre-eminently  applicable.  Such  a  construction  j)ut  upon 
this  amendatory  clause  would  indeed  leave  it  in  existence,  but 
the  reason  for  its  existence  it  would  be  difficult  to  discover. 
But  I  do  not  admit  either  the  above  premise  or  the  conclusion 
deduced  from  it,  for  it  seems  to  me  there  is  no  insurmountable 
obstacle  in  the  way  of  classifying  these  several  officers  for 
every  legitimate  legislative  purpose,  and  that  if  they  cannot 
be  classified,  the  prohibition  against  raising  or  lowering  their 
salaries  by  specific  enactment  is  too  distinct  to  be  overridden 
by  construction.     The  court  cannot  yield  to  an  interpretation 
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which,  for  most  practical  purposes,  puts  the  clause  in  question 
out  of  existence.  The  cases  cited  do  not  seem  to  me  in 
point,  as  they  certainly  do  not  establish  any  principle  wl)ich 
will  lead  to  the  result  now  contended  for  in  behalf  of  the 
state. 

My  conclusion  on  this  part  of  the  case  is,  that  the  limita- 
tion in  question  is  unconstitutional,  and  that,  consequently, 
the  charges  contained  in  these  accounts  in  this  respect  are 
legally  due  the  defendant. 

The  remaining  branch  of  tiiis  controversy  undisposed  of 
relates  to  the  defendant's  charges  for  filing  iu  his  office  the 
returns  of  marriages,  births  and  deaths. 

By  an  act  passed  on  the  Gth  of  February,  1817,  entitled 
"  An  act  relative  to  the  fees  of  the  secretary  of  state  and  reg- 
ister of  the  Prerogative  Court,"  among  other  things,  it  is  en- 
acted that  such  officers  shall  be  entitled  to  receive  ''  for  filing 
every  bond  or  other  instrument  of  writing  of  a  public  nature, 
twelve  cents."  This  law  has  in  no  wise  been  altered,  and  in 
its  original  form  it  at  present  stands  in  the  statute-book.  Rev., 
p.  1095,  pi.  10.  The  same  clause  also  directs  that  such  fee  is 
to  be  paid  by  the  state  treasurer  upon  a  certificate  signed  by 
the  governor.  That  the  state  treasury  is  liable  for  these  fees, 
if  the  services  performed  are  within  the  scope  of  the  act,  is 
not  open  to  question. 

The  inquiry,  therefore,  is  restricted  to  the  proposition 
whether  these  returns  of  marriages,  births  and  deaths  are  of 
such  a  character  as  to  full  within  the  specifications  of  the  statu- 
tory terms. 

The  statute  iu  question  has  not  heretofore  received  any  in- 
terpretation on  this  subject,  either  by  continued  usage  or 
otherwise.  The  principle  of  construction  applicable  on  sncii 
occasions  has  been  already  stated,  and  it  is  this :  That  such 
fees  cannot  be  claimed  unless  a  clear  and  manifest  intent  to 
that  i)nrpose  is  expressed  on  tiie  face  of  the  enactment  under 
wliich  they  are  said  to  accrue  ;  nor  does  it  follow  ti)at  because 
a  new  service  is  required  of  an  official  that  from  that  cir- 
cumstance any  im[)lication  will  arise  that  he  is  to  have  a  re- 
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turn  from  the  public  for  his  work.  It  is  always  held  that  the 
incumbent  of  a  public  oflice  takes  it  cum  onere,  that  is,  with  a 
liability  of  having  new  labors  imposed  upon  him  without  any 
countervailing  addition  to  his  salary.  The  inquiry  then  is, 
do  the  terms  of  this  act  clearly  embrace,  when  they  declare 
that  a  fee  shall  be  paid  "  for  filing  every  bond  or  instrument 
of  writing  of  a  public  nature/'  the  statistical  returns  now  in 
question  ?  What  is  the  meaning  of  the  phrase,  "  instrument 
of  writing,"  in  this  connection?  The  phrase  is  associated 
here,  it  will  be  perceived,  with  the  legal  document  known  as 
a  bond,  and  in  the  next  clause  of  the  same  section  the  same 
term  is  twice  repeated  with  other  affinities,  the  passage  read- 
ing thus :  "  And  for  recording  deeds  and  other  instruments 
of  writing"  belonging  to  the  state,  and  for  **  copies  of  laws, 
instruments  of  writing  or  records,  when  applied  for  by  the 
governor,"  &c.  Hence  it  appears  that  the  textual  associates 
of  the  term  "  instrument  of  writing,"  are  bonds,  deeds,  records 
and  laws,  and  the  proposition  therefore  is,  does  this  expres- 
sion, in  view  of  its  intrinsic  signification  and  of  its  relation- 
ship in  this  sentence,  have  so  wide  a  scope  as  to  embrace  every 
possible  })aper-writing  that  may  be  directed  by  the  legislature 
to  be  put  among  the  files  of  this  office?  Unless  the  expres- 
sion, **  instruments  of  writing,"  has  this  very  extensive  im- 
port, it  will  not  take  in  the  returns  in  question,  for  such  re- 
turns have  no  legal  character  or  force,  being  mere  statistical 
collections  deposited  in  this  public  office  for  the  purposes  of 
economic  science.  The  information  contained  in  these  papers 
is,  in  part,  obtained  by  certain  designated  officers,  who  are  di- 
rected, by  "  actual  inquiry  or  otherwise,"  to  ascertain  "  all  the 
marriages,  births  and  deaths  "  which  have  happened  in  their 
respective  townships  during  the  year.  Such  statements  thus 
made  up  have  no  legal  value  whatever;  they  neither,  by  way 
of  evidence,  record  nor  attest  any  fact.  How  can  they,  then, 
correspond  in  any  reasonable  sense  to  the  descriptive  phrase, 
"instruments  in  writing?" 

I  cannot  construe  this  language  in  this  broad  sense.  In 
my  apprehension  it  has  a  restrictive  connotation   from  being 
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associated  with  such  things  as  bonds,  laws,  deeds  and  records; 
and  independently  of  such  surroundings  and  connections,  the 
expression,  standing  by  itself,  would  not  comprehend  all  writ- 
ten papers,  but  only  written  papers  of  a  class.  Abbott,  in  his 
law  dictionary,  defines  the  word  instrument  as  "  something  re- 
duced to  writing  as  a  means  of  evidence,"  and  Webster  de- 
scribes it  as  a  writing  expressive  of  "  some  act,  contract,  })ro- 
cess  or  proceeding,  as  a  deed,  contract,  writ,"  &c.  It  has  just 
been  shown  that  these  returns  do  not  embrace  the  contents  of 
any  of  these  definitions ;  they  are  not  "  reduced  to  writing  as 
a  means  of  evidence,"  nor  are  they  expressive  "  of  some  act, 
contract,  process  or  proceeding,  as  a  deed,  contract,  writ,"  &c. 
The  clause  must  be  construed  favorably  for  the  state ;  the 
language,  to  warrant  the  charge,  must  be  clear  for  tiiat  pur- 
pose. With  such  rules  in  mind,  it  seems  to  me  quite  im- 
practicable to  draw  the  conclusion  that  the  jjapers  in  question 
are  any  of  those  designated  by  this  statutory  description.  It 
is  also  to  be  remarked  that  the  expression,  "  other  instruments 
of  writing,"  stands  in  striking  contrast  with  the  legislative 
phraseology,  employed  for  a  similar  purpose,  in  the  fee  bill, 
which  is  an  act  obviously  in  pari  matetna,  for  in  that  act,  after 
providing  for  fees  in  specified  cases,  it  gives  a  fee  lor  every 
copy  of  other  papers  "in  his  office."  In  this  general  fee  bill, 
therefore,  the  whole  class  of  filed  papers  is  embraced ;  while 
in  the  act  now  before  the  court  the  terms  are  so  plainly  less 
comprehensive  that  they  can  embrace  only  a  sub-class. 

In  consideration,  then,  of  the- narrow  import  of  this  statu- 
tory phrase,  as  well  as  of  its  grammatical  relations,  my  con- 
clusion is  that  this  law  gives  no  right  to  the  secretary  of  state 
to  charge  the  fees  in  question  for  putting  these  returns  on  file 
in  his  office. 

Nor  do  I  think,  if  these  considerations  should  be  waived, 
that  this  act  would  authorize,  by  a  fair  interpretation  of  it,  a 
charge  to  be  made  against  tiie  state  of  a  fee  for  filing  each  of 
these,  returns  as  a  separate  paper.  Such  a  right  cannot 
be  vindicated,  construing  it  according  to  its  spirit.  The 
method  of  proceeding  prescribed   by  the  statute  with  respect 
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to  these  returns  is  this :  they  are  directed  to  be  forwarded  to 
the  office  of  the  secretary  of  state,  and  without  being  filed 
are  to  be  turned  over  to  the  medical  superintendent,  who, 
after  preparing  from  them  his  annual  report,  is  required  to 
cause  "all  returns  of  marriages,  births  and  deaths  for  the  year 
to  which  the  report  relates  to  be  arranged  and  alphabetically 
indexed,  keeping  each  class,  of  marriages,  births  and  deaths, 
distinct  and  separate."  Under  this  provision  this  officer  ])uts 
into  distinct  packages,  in  alphabetical  arrangement,  the  mar- 
riages returned  from  the  several  counties,  and  so  with  regard 
to  the  births  and  deaths;  and  it  will  be  observed,  therefore, 
that  it  is  in  the  form  of  packages  that  these  returns  come  to 
this  office.  It  is  the  obvious  design  that  the  papers  in  ques- 
tion are  to  remain  on  file  as  arranged  by  the  medical  superin- 
tendent. The  returns,  then,  are  received  as  packages  and  are 
retained  as  packages — why  should  they  not  be  filed  as  pack- 
ages? I  can  see  no  propriety  in  treating  each  paper  in  these 
packages  as  a  distinct  writing  separately  put  on  file,  and  charg- 
ing for  it  accordingly.  An*  interpretation  of  this  law  justify- 
ing such  a  course  of  practice  as  this  would  seem  to  me  very 
unreasonable.  Suppose  the  legislature  should  direct  that 
after  each  election  all  the  ballots  cast  at  each  voting  precinct 
should  be  made  into  packages  to  be  sent  to  the  secretary  of 
state,  to  be  *' kept  on  file  with  the  archives"  in  his  office, 
could,  under  such  a  provision,  a  charge  be  made  for  filing 
each  separate  ballot?  No  person,  I  think,  would  pretend 
that  such  a  right  would  exist,  and  yet,  so  far  as  it  touches 
legal  principle,  that  is  what  has  been  done  in  this  case. 

My  general  conclusion,  therefore,  is  that  the  fees  charged 
for  filing  these  returns  are  not  warranted  by  any  law,  and, 
consequently,  that  the  state  must  have  judgment  to  that 
extent. 

ScUDDER,  J.,  concurred. 

Magie,  J.,  (dissenting.)  This  action  was  brought  to  re- 
cover from  defendant  monevs  of  the  state  which  had  come  to 
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his  hands  by  reason  of  his  official  position  as  secretary  of 
state.  The  declaration  contains  a  count  for  money  had  and 
received,  and  the  common  counts.  The  bill  of  particulars 
contains  the  state's  claim  for  various  sums  alleged  to  have 
been  received  by  defendant  for  the  state,  and  retained  and 
converted  to  his  own  use  in  the  years  1876  to  1880,  inclusive, 
and  other  sums  received  in  like  manner,  and  also  retained  and 
converted  to  his  own  use  under  a  claim  for  compensation  for 
services  or  fees,  for  which  services  and  fees,  it  is  alleged,  he 
was  not  entitled  to  compensation.  The  plea  is  the  general 
issue.  The  issue  thus  made  has  been  tried  before  the  Su- 
preme Court  at  bar  upon  a  case  stated,  setting  out  certain 
facts  admitted. 

From  the  facts  thus  appearing  and  the  law  in  reference  to 
moneys  of  the  state  received  by  the  secretary  of  state  in  his 
official  capacity,  it  would  seem  that  it  was  his  duty  to  have 
paid  such  moneys  into  the  treasury,  and  to  have  claimed  com- 
pensation for  any  services  rendered  by  him,  or  fees  due  to 
him,  in  the  ordinary  way.  The  question,  however,  which 
would  thus  arise  has  been  properly  waived  on  behalf  of  the 
state.  The  larger  part  of  the  moneys  in  question  were  re- 
tained by  defendant  and  were  claimed  by  him  for  fees  al- 
leged to  be  due  him  for  furnishing  copies  of  the  laws  of  this 
state  to  newspapers  for  publication,  under  an  act  entitled  "An 
act  relative  to  the  publication  of  the  laws  of  this  state  in  the 
newspapers,"  approved  April  21st,  1876.  Painph.  L.,  p.  383. 
By  a  concurrent  resolution  passed  by  both  houses  of  the  leg- 
islature in  the  year  1881,  the  attorney -general  was  directed  to 
proceed  against  the  defendant  for  the  recovery  of  the  moneys 
so  retained,  and  the  proceedings  were  directed  to  be  so  insti- 
tuted and  conducted  as  to  present  for  adjudication,  among 
other  things,  the  question  whether  the  services  actually  per- 
formed by  defendant  under  said  act  have  been  such  as  to  en- 
title him  to  the  compensation  claimed  by. him  therefor.  To 
raise,  that  question,  the  right  of  the  state  to  require  these 
moneys  to  be  paid  into  the  treasury,  and  to  insist  that  defend- 
ant's claim    for  compensation    should  be  made  in  the    way 
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pointed  out  by  law,  was  necessarily  waived.  The  matter  is 
only  now  mentioned  that  it  may  not  seem  to  be  admitted  that 
any  official  may  be  justified  in  retaining  public  moneys  in  his 
hands  upon  a  claim  for  compensation  for  services  in  any  case 
except  where  the  law  permits  and  sanctions  such  retention  for 
that  purpose. 

As  the  cause  has  been  presented,  the  claims  of  the  defend- 
ant to  the  state's  ni.ruy,  which  is  admittedly  in  his  hands,  are 
of  two  kinds  : 

1.  He  claims  the  right  to  $6715.44  thereof  for  fees  for 
■filing  in  his  office  fifty-five  thousand  nine  hundred  and  sixty- 
two  returns  of  births,  deaths  and  marriages  during  the  year 
1879,  under  the  provisions  of  the  act  entitled  "  A  supplement 
,to  an  act  entitled  '  An  act  concerning  the  registry  and  returns 
of  marriages,  births  and  deaths,'  approved  April  5th,  1878  ;" 
approved  March  12th,  1879.     Faviph,  L.,  p.  117. 

2.  He  claims  the  right  to  $37,258.68  thereof  for  fees  for 
furnishing  copies  of  laws  for  publication  in  newspapers,  pur- 
suant to  the  act  of  1876,  above  referred  to,  in  the  years  1876 
to  1880,  inclusive. 

With  respect  to  the  first  of  these  claims,  I  have  arrived  at 
the  conclusion  expressed  in  the  opinion  of  the  Chief  Justice 
in  the  case ;  and  I  entirely  agree  with  the  reasons  for  that 
conclusion  therein  set  forth. 

With  respect  to  the  second  class  of  the  defendant's  claims, 
my  examination  of  the  case  has  compelled  me  to  a  conclusion 
different  from  that  arrived  at  by  the  majority  of  the  court.  It 
eeems  proper  that  I  should  express  the  reasons  that  have  forced 
me  to  dissent  from  the  other  members  of  the  court  who  sat  in 
this  case. 

The  duties  of  the  secretary  of  state  respecting  the  publica- 
tion of  the  laws  in  newspapers,  during  the  period  covered  by 
this  suit,  were  defined  and  imposed  by  the  act  entitled  "An 
act  relative  to  the  publication  of  the  laws  of  this  state  in  the 
newspapers,"  api)roved  Ai)ril  21st,  1876.  In  1875  the  policy 
of  such  publication,  which  had  been  adopted  in  this  state  in  a 
'limited  mode  as  early  as  1819,  and  which  had  been  extended 
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in  1854  to  certain  newsj)apers  in  each  county  and  afterward  to 
most  of  the  ne\vspa{)ers  in  the  state,  was  abandoned  by  a  re[)eal 
of  all  acts  respecting  such  publication.  Pavi^jh.  L.,  1875,^;. 
27.  The  act  of  1876,  supra,  provided  for  the  designation 
of  certain  newspapers  in  each  county  by  the  governor  and 
comptroller.  Such  newspapers  were  to  be  deemed  the  legal 
ne\vsj)apers  of  the  state  for  the  year  in  which  they  were  so 
selected,  and  were  to  be  authorized  to  publish  the  general 
public  laws  and  such  special  public  laws  as  were  applicable 
only  in  the  respective  counties  in  which  they  were  publislied. 
Compensation  for  the  newspapers  was  expressly  fixed  to  be 
paid  by  the  state,  and  the  mode  in  which  it  was  to  be  drawn 
from  the  treasury  was  prescribed.  The  duties  of  the  secretary 
of  state  were  imposed  by  the  following  clause  of  the  third 
section:  "And  it  shall  be  the  duty  of  the  secretary  of  state 
to  furnish  to  the  said  newspapers  copies  of  the  laws  herein 
required  to  be  published."  This  clause  is  followed  by  a  pro- 
viso, not  germane  to  it,  but  evidently  applicable  to  the  former 
part  of  the  section  which  made  the  newspapers  designated  the 
legal  newspapers  of  the  state.  This  i)roviso,  in  my  judgment, 
is  interjected  into  the  body  of  the  section.  It  is  in  these 
words:  "  Provided,  that  nothing  in  this  act  shall  be  so  con- 
strued as  to  render  illegal  any  public  notices  or  advertisements 
whatever,  and  shall  only  apply  to  the  publication  of  the  laws." 
The  language  is  ungrammatical  and  obscure,  but  it  is  quite 
apparent  that  it  was  intended  to  relate  to  the  then  existing  re- 
quirements of  the  statute  respecting  the  sale  of  lands  and  the 
advertisements  therein  prescribed.  Then  follows,  as  part  of  the 
body  of  the  act :  "  And  the  secretary  of  state  shall  receive  for 
his  services  under  this  act  the  rates  now  allowed  by  law."  This 
is  designed  to  fix  the  compensation  for  the  services  of  the  secre- 
tary of  state,  and  is  evidently  disconnected  from  the  previous 
proviso,  which  is  to  be  read  as  if  placed  in  brackets  or  jiarenthe- 
ses.  But  the  last-quoted  clause  is  itself  followed  by  a  proviso 
intended  to  limit  the  compensation  so  allowed  the  secretary  of 
state.  It  is  in  these  words :  "  Provided  the  sum  shall  not 
exceed  one  thousand  dollars  in  any  one  year."     Read  in  this 
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way,  the  phrase  last  quoted  is  not  a  proviso  to  a  proviso,  as 
was  insisted  on  in  the  argument,  but  a  proviso  to  a  clause  in 
the  body  of  the  act  limiting  and  restraining  its  force. 

If  this  act  is  valid  and  operative,  it  prescribes  the  compen- 
sation of  the  secretary  of  state  for  the  services  thereby  imposed 
upon  him. 

The  questions  arising  thereon  are:  1st.  Is  the  act  of  1876 
valid  and  operative  as  to  the  defendant?  2d.  What  compen- 
sation, if  any,  is  thereby  allowed  to  defendant  for  his  ser- 
vices ? 

With  respect  to  the  first  of  these  questions,  the  insistment 
of  the  defendant  is,  that  the  act  in  question,  so  far  as  its  pro- 
visions tend  to  limit  his  compensation  to  $1000  per  year,  is 
repugnant  to  the  constitution  as  lately  amended.  The  par- 
ticular clause  to  which  he  appeals  to  establish  this  repugnancy 
is  that  part  of  paragraph  11  of  section  7  in  article  IV.,  which 
provides  that  the  legislature  shall  not  pass  private,  local 
or  special  laws  *  *  *  «  creating,  increasing  or  decreasing 
the  percentage  or  allowance  of  public  officers  during  the  term 
for  which  said  officers  were  elected  or  appointed."  His  con- 
tention is  that  prior  to  the  |>assage  of  the  act  of  1876  he,  as 
secretary  of  state,  was  entitled  by  law  to  an  "  allowance  "  for 
the  services  required  of  him  by  that  act,  and  tiiat  the  limita- 
tion of  that  act  decreased  that  allowance  during  the  term  for 
which  he  had  been  appointed.  It  appears  that  defendant  was 
appointed  and  commissioned  as  secretary  of  state  on  April 
6th,  1876,  for  a  term  of  five  years.  The  act  in  question  was 
passed  fifteen  days  later,  viz.,  on  April  21st,  1876.  The  so- 
lution of  this  question  involves,  therefore,  the  preliminary  in- 
quiry whether,  prior  to  April  21st,  1876,  there  existed  any 
law  requiring  the  state  to  pay  to  the  secretary  of  state  an 
allowance  or  fee  for  the  duties  imposed  on  him  by  the  act  of 
that  date. 

With  respect  to  the  second  question,  viz.,  What  compensa- 
tion, if  any,  wa.s  prescribed  by  the  act  of  1876?  it  is  plain 
that  it  involves  a  preliminary  inquiry  as  to  what  was  meant 
by  the  phrase  used  in  that  act,  "  rates  now  allowed  by  law." 
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If  at  that  time  there  were  rates  fixed  by  law  to  be  paid  by 
the  state  for  such  services  as  were  directed  to  be  performed  by 
the  secretary  of  state,  tiieii  such  rates  were  undoubtedly  those 
intended  by  the  act.  If  there  were  no  such  rates  fixed  by  law 
to  be  paid  by  the  state,  the  meaning  of  the  phrase,  "rates  now 
allowed  by  law,"  must  be  sought  elsewhere. 

It  is  apparent,  then,  that  we  must  first  determine  whethei", 
at  the  passage  of  that  act,  there  were  rates  allowed  by  law  to 
the  secretary  of  state,  and  required  to  be  paid  by  the  state, 
for  copies  of  laws  if  furnished  to  the  newspapers  for  publi- 
cation. 

The  research  of  the  able  counsel  of  defendant  and  the 
most  careful  examination  of  the  court  have  disclosed  but  two 
acts  then  in  force  capable  of  being  claimed  to  establish  the 
affirmative  of  this  proposition.  One  is  the  act  entitled  "An 
act  to  regulate  fees,"  approved  April  15th,  1846,  {Rev.,  p. 
399) ;  the  other,  the  act  entitled  "  An  act  relative  to  the  office 
of  secretary  of  state  and  register  of  the  Prerogative  Court," 
approved  April  17th,  1846.  Rev.,  p.  1093.  Let  us  examine 
these  acts  consecutively. 

I.  Does  the  "  act  to  regulate  fees,"  commonly  called  the  fee 
bill,  fix  an  allowance  to  be  paid  by  the  state  for  copies  of  laws 
made  by  the  secretary  of  state? 

In  the  ])aragraph  of  that  act  relating  to  the  officer  in  ques- 
tion occurs  the  following  language: 

"  For  entering  writings  on  the  record,  tor  each  sheet,  8  cents. 
"  For  every  coi:)y  of  the  same  and  other  papers  in 

his  office,  for  eacli  sheet 8  cents." 

The  language,  "  copies  of  *  *  *  papers  in  his  office," 
is  broad  enough  to  include  copies  of  laws  which  are  in  the  sec- 
retary of  state's  office,  unless  its  generality  is  otherwise  re- 
strained. My  examination  convinces  me  that  this  language 
is,  by  other  legislation,  so  restrained  and  limited  as  to  be  in- 
capable of  a  construction  including  "laws"  among  the 
"  papers,"  copies  of  which  the  secretary  of  state  may  make  a 
charge  for. 


FEBRUARY  TERM,  1882.  41 


State  V.  Kelsev. 


The  fee  bill  in  question  makes  part  of  tlie  Revision  of 
1846.  Rev.  Stat,  p.  455.  As  it  there  appears,  it  wa^s  taken  from 
the  act  of  the  same  title,  passed  June  13th,  1799.  Rev.  L.,  jj- 
481  ;  Pat.  L.  418.  Similar  acts  before  that  time  had  con- 
tained similar  provisions,  but  it  is  sufficient  for  the  present 
inquiry  to  state  that  the  clause  above  quoted  respecting  copies 
of  "  {>apers  in  his  office  "  was  contained  in  identical  words  in 
the  act  of  1799,  and  has  formed  part  of  the  act  from  that 
time  to  this.  It  thus  ante-dates  the  legislation  which  author- 
izes the  secretary  of  state  to  make  and  authenticate  copies  of 
laws.  That  legislation  commenced  with  the  act  entitled  "An 
act  for  securing  the  laws  and  relative  to  the  office  of  the  Pre- 
rogative Court,"  passed  November  25th,  1808.  Bloomjield 
202.  "Whether,  before  that  act,  the  secretary  of  state  had 
been  the  legal  custodian  of  the  laws  of  the  state  or  not,  seems 
to  be  questionable.  The  act  indicates  that  he  had  in  his  cus- 
tody some  of  the  laws  previously  i)assed.  It  expressly  re- 
quires the  clerical  officers  of  the  legislature  to  file  with  him 
in  the  future  all  bills  which  passed  into  laws,  which  the  sec- 
retary of  state  is  directed  to  file  and  preserve.  Before  this 
time  the  laws  had  been  published  in  pamphlet  form,  and  such 
pamphlets  were  afterward  made  evidence.  Bloomjield  221. 
But  by  this  act  the  secretary  of  state  was  required  to  give  copies 
of  such  laws  "to  such  persons  as  may  make  a})plication  for 
the  same;"  which  copies,  when  duly  certified  by  him,  were 
made  admissible  in  evidence.  For  this  service  the  act  enacted 
that  "  the  secretary  of  state  shall  be  enlitled  to  receive,  for  a 
certified  copy  of  each  law,  from  the  person  or  persons  n)aking 
application  for  the  same,  six  cents  per  sheet,  and  for  filing 
each  law  and  marking  each  bundle,  ten  cents,  to  be  paid  by 
the  treasurer  of  the  state." 

The  act  of  1808  was  amended  by  a  supplement  passed 
February  17th,  1813,  {Pamph  L.,  p.  44,)  which  provided 
that  the  secretary  of  state  should  make  a  copy  of  every  law 
for  the  printer  of  the  pamphlet  laws,  and  imposed  on  the  sec- 
retary the  duty  of  comparing  the  proof-sheets  with  the  origi- 
nal laws.     For  this  service  the  secretarv  of  state  was  to  re- 
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ceive  a  certain  compensation,  expressly  required  to  be  paid  by 
the  treasurer. 

An  act  entitled  "  An  act  relative  to  fees  of  the  secretary  of 
state  and  register  of  the  Prerogative  Court,"  passed  February 
6th,  1817,  {Pamph.  L.,jp.  22,)  gave  power  to  the  secretary  of 
state  to  receive,  among  other  things,  '^for  copies  of  laws,  in- 
struments of  writing  or  records,  when  applied  for  by  the 
governor  or  treasurer  of  the  state  for  public  purposes,  the 
same  fees  as  are  directed  by  law  to  be  paid  by  private  per- 
sons, to  be  paid  by  the  treasurer,"  &c. 

The  above-mentioned  act  of  1808,  its  supplement  of  1813 
and  the  above-mentioned  act  of  1817,  were  incorporated  in 
an  act  entitled  "  An  act  for  securing  the  laws  and  relative  to 
the  ofiSce  of  the  Prerogative  Court,"  passed  May  27th,  1820. 
Rev.  L.,  p.  727. 

The  last-mentioned  act  was  incorporated  in  an  act  entitled 
"  An  act  relative  to  the  office  of  secretary  of  state  and  register 
of  the  Prerogative  Court,"  approved  April  17th,  1846,  {Rev. 
Stat ,  p.  808  ;  Rev.,  p.  1093,)  which  act  is  yet  in  force. 

This  resume  shows  that  from  1808  to  the  present  time  acts 
have  stood  upon  the  statute-book,  side,  by  side  with  the  fee 
bill,  giving  to  the  secretary  of  state  the  only  power  he  pos- 
sesses with  respect  to  making  copies  of  laws,  and  expressly 
fixing  the  allowance  or  fee  to  be  paid  him  for  such  copies. 
So  far  as  these  acts  give  fees  to  the  secretary  of  state,  they  are 
in  pari  materia  with  the  fee  bill,  and  they  nuist  be  read  to- 
gether. Thus  read,  the  fee  bill  gives  a  fee  generally  for  copies 
of  "  papers  in  his  office."  The  other  act,s  give  a  fee  expressly 
for  copies  of  laws.  The  exjyress  allowance  of  a  fee  in  the 
latter  case  excludes  the  notion  that  "laws"  were  included 
among  the  "  papers  in  his  office "  for  which  the  fee  bill 
allowed  a  fee. 

My  conclusion,  therefore,  is,  that  for  the  fees  to  be  allowed 
to  the  secretary  of  state  for  copies  of  laws  furnished  to  any 
person,  we  must  look  to  the  legisUition  above  referred  to,  com- 
mencing with  the  act  of  1808,  and  not  to  the  fee  bill.  The 
latter,  in  my  judgment,  never  was  capable  of  being  construed 
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as  applicable  to  such  fees.  Whether  it  could  be  so  construed 
was  not  even  a  doubtful  question  when  the  other  legislation 
is  considered,  as  it  necessarily  must  be,  in  construing  such  an 
act. 

If  I  had  arrived  at  a  different  conclusion,  a  question  would 
still  remain  to  be  considered.  If  the  fee  bill  is  capable  of 
being  construed  as  applicable  to  copies  of  laws,  it  would  be 
necessary  to  inquire  whether  the  fees  so  allowed  to  the  secre- 
tary of  state  are  imposed  on  the  state  when  it  requires  such  ser- 
vice of  its  officer.  To  such  a  claim  it  may  well  be  urged,  first, 
that  the  state  is  neither  exjjrc.-sly,  nor  by  any  necessary  impli- 
cation, included  within  the  legislation,  and,  therefore,  that  such 
a  burden  is  not  thereby  imposed  on  it ;  and  second,  that  by 
the  provisions  of  that  act,  and  of  other  acts  cognate  thereto 
and  171  pari  materia,  the  legislative  intent  to  impose  the  bur- 
den on  the  state  of  making  compensation  to  officers,  im^luding 
the  secretary  of  state,  for  certain  services,  is  expressly  made 
known,  and  that,  therefore,  in  other  instances  not  so  expressed, 
the  burden  is  not  imposed.  I  do  not  propose  to  pursue  this 
inquiry,  because  I  shall  hereafter  deal  with  similar  matters 
respecting  the  other  acts  in  question,  and  because  the  conclu- 
sion I  have  above  indicated  renders  such  inquiry  superfluous. 

II.  Do  the  acts  comprised  in  the  series  above  referred  to, 
commencing  with  the  act  of  1808,  and  continued  in  the  vari- 
ous revisions  to  the  present  time,  fix  a  rate  or  allowance  to  be 
paid  by  the  state  for  copies  of  the  laws  furnished  by  the  sec- 
retary of  state  ? 

By  the  act  of  1808,  supra,  iln-  I.e  was  given  by  this  lan- 
guage: "For  which  service  ilic  -niviary  of  state  shall  be 
entitled  to  receive,  for  a  certified  copy  of  each  law,  from  the 
person  or  persons  making  application  for  the  same,  six  cents 
per  sheet."  By  the  revised  act  of  1820  the  following  lan- 
guage was  used :  "  For  which  service  the  secretary  of 
state  shall  be  entitled  to  receive  irom  the  i)er.>^on  making  ap- 
plication for  the  same,  six  cents  per  sheet  for  each  and  every 
copy  furnished."  The  same  language  was  used  in  the  act  of 
1846,  (which  is  yet  in  force,)  except  that  the  fee  is  increased 
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to  eiglit  cents  per  sheet.  Does  this  general  language  include 
the  state  when  it  requires  tlie  secretary  of  state  to  furnish 
copies  of  laws  ? 

The  state  is  not  expressly  required  to  pay  such  fees.  Tliere 
is  nothing  in  the  acts  justifying  any  implication  that  the  state 
was  intended  to  be  included  in  the  legislation,  or  that  any 
burden  was  thereby  imposed  upon  the  state.  It  is  scarcely 
necessary  to  appeal  to  authority  to  justify  the  assertion  that 
under  such  circumstances,  the  state  is  not  affected  by  the 
legislation.  Acts  of  parliament  did  not  bind  the  king  unless 
named  therein.  "  The  most  general  words  that  can  be  de- 
vised, (any  person  or  persons,  bodies  politic  or  corporate,  &c.,) 
ati'ect  not  him  in  the  least  if  they  may  tend  to  restrain  or  di- 
minish any  of  his  rights  or  interests."  1  Black.  Com.  *261. 
It'is  also  a  general  rule  in  the  interpretation  of  statutes  limit- 
ing rights  and  interests  not  to  construe  them  to  embrace  the 
sovereign  power  or  government,  unless  the  same  be  expressly 
named  therein  or  intended  by  a  necessary  implication.  1  Kent's 
Com.  460 ;  I)e7i,  Van  Kleek,  v.  O'Hanlon,  1  Zab.  582,  588. 
When  the  government  is  not  expressly  or  by  necessary  impli- 
cation included,  it  ought  to  be  clear,  from  the  nature  of  the 
mischiefs  to  be  reached,  or  the  language  used,  that  the  govern- 
ment itself  was  in  contemplation  of  the  legislature  before  a 
court  of  law  would  be  authorized  to  put  a  construction  on  a 
statute  which  woukl  affect  its  rights.  United  IStates  v.  Hoar, 
2  Mason  ol4;  adopted  by  the  Court  of  Errors  in  Trustees, 
<£"c.,  V.  Trenton,  3  Stew.  G67. 

Nor  is  there  any  unfairness  in  applying  this  rule  either  to 
services  required  of  public  officers  by  the  state  in  general,  or 
to  those  reijuired  of  the  secretary  of  state  in  particular.  The 
policy  of  compensating  j)ublic  officers  by  fees  was  early 
adopted  in  this  state,  and  in  almost  every  case  some  service 
was  required  to  be  done  for  the  state  for  which  no  compensa- 
tion was  directly  provided.  The  compensation  was  supposed 
to  be.  incidentally  received  in  the  fees  he  was  authorized  by 
the  state's  anthoriiy  to  imj)ose  on  others.  But  in  this  particu- 
lar case  no  such  difficulty  occurs,  because  by  the  act  of  1846, 
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above  referred  to,  it  was  expressly  provided  that  for  all  otiier 
services  required  of  the  secretary  of  state  by  law,  and  not 
otherwise  compensated,  he  shall  receive  from  the  treasurer  of 
the  state  an  annual  salary. 

These  acts,  however,  are  subject  to  a  rule  of  construction 
which  renders  it  certain  that  the  particular  services  of  the  sec- 
retary of  state  in  question  in  this  case  were  not  intended  to 
be  paid  for  by  the  state,  although  rendered  on  its  requirement. 
That  rule  is  expressed  in  the  maxini,  "  expressum  facit  ces- 
sare  taciturn,"  or,  as  it  is  otherwise  put,  "exp7'essio  uiiius  ex- 
clusio  alta'ius."  Broom's  Leg.  Max.  *o05.  It  is  a  rule 
well  applied  to  the  construction  of  statutes.  Smith's  Com.,  § 
508.  Mr.  Dwarris  thus  comments  on  it:  ''Thus,  when  cer- 
tain specific  things  are  taxed  or  subjected  to  any  charge,  it 
seems  probable  that  it  was  intended  to  exclude  everything 
else,  even  of  a  similar  nature,  and,  a  fortiori,  all  things  differ- 
ent in  genus  and  description  from  those  which  are  enumer- 
ated." Potter's  Dwar.  on  Stat.  221.  Now,  applying  this  rule 
to  the  statutes  in  question,  it  excludes  the  notion  that  the  legis- 
lature designi.  o  im{)ose  on  the  state  the  duty  of  paying  for 
copies  of  laws  required  for  publication  in  the  newspapers. 
The  original  act  of  1808,  while  providing  for  compensation 
for  copies  of  laws  from  persons  applying  for  the  same,  ex- 
pressly required  the  secretary's  service  in  filing  and  marking 
the  laws  to  be  paid  by  the  state.  The  supplement  of  1813 
expressly  gave  compensation  to  the  secretary  of  state,  for  ser- 
vices in  connection  with  the  printing  of  the  pamphlet  laws,  to 
be  paid  by  the  treasurer  of  the  state,  and  the  act  of  1817, 
fixing  fees  for  this  officer,  expressly  gave  him  a  fee  for  copies 
of  laws  when  applied  for  by  the  governor  or  treasurer  of  the 
state  for  public  purposes.  All  these  provisions  were  included  in 
the  act  of  May  27th,  1820,  and  afterwards  in  the  revised  act 
of  April  17th,  1846,  which  is  still  in  force.  Rev.,  p.  1093. 
They  are  express  directions  to  the  state  officers  to  pay  to  the 
secretary  of  state,  out  of  the  state  treasury,  certain  fees  for 
certain  services  in  connection  with  the  safe-keeping  of  the 
laws  and  their  authentication  by  copies.    They  specify  in  what 
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instances  the  secretary  of  state  is  to  receive  compeusatiou  for 
copies  of  laws  furnished  for  public  purposes,  viz.,  when 
ordered  by  certain  specified  officers.  The  expression  of  such 
duties  on  the  part  of  the  state,  in  respect  to  certain  services, 
is  an  exclusion  of  the  notion  that  such  duties  were  designed 
to  be  imposed  in  respect  to  other  services. 

Upon  this  point  the  language  of  the  act  of  1817  seems 
specially  significant.  That  language  has  been  substantially 
rontinued  in  the  acts  of  1820  and  1846.  Rev.,  -p.  1093.  The 
eleventh  section  of  the  last-named  act  provides  that  the  sec- 
retary of  state  should  be  entitled  to  receive  for  the  services 
hereinafter  mentioned  the  following  fees,  *  *  *  "and 
fur  co[)ies  of  laws,  *  *  *  when  applied  for  by  the  gov- 
ernor, attorney-general  or  treasurer  for  public  purposes,  the 
same  fees  as  are  directed  by  laio  to  be  paid  by  private  persons." 
By  the  clause  in  italics  the  legislature  plainly  declares  that 
the  allowance  of  fees  for  copies  of  laws,  whether  contained 
in  the  fee  bill  or  in  the  other  acts  above  referred  to,  was  ap- 
plicable only  to  private  persons,  and  therefore  not  applicable 
to  the  state. 

My  conclusion,  therefore,  is,  that  the  acts  now  under  con- 
sideration do  not  fix  any  rate  or  allowance  to  be  paid  by  the 
state  to  the  secretary  of  stale  for  copies  of  laws.  Upon  the 
face  of  these  acts,  under  admitted  rules  of  construction,  the 
secretary  of  state  is  not  authorized  to  require  payment  of  any 
feas  from  the  state  for  such  copies.  In  my  judgment,  there 
is  nothing  in  any  of  the  acts  permitting  the  opposite  con- 
clusion. 

It  is  sufficient  here  to  say  that  the  acts  })roviding  for  the 
publication  of  laws  in  newspapers,  prior  to  the  repealer  of 
1875,  did  not,  in  terms,  ])rovide  for  any  compensation  to  the 
secretary  of  state  for  copies  furnisiied. 

At  this  point  it  becomes  necessary  to  consider  the  contention 
on  the  part  of  the  defendant,  that  the  acts  above  discussed 
have  been  so  construed  by  the  accounting  and  disbursing  offi- 
cers of  the  state  as  to  require  this  court  to  adopt  the  construc- 
tion thus  disclosed,  even  though  it  is  variant  from  the  meaning 
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plainly  to  be  attributed  to  the  acts  from  the  language  in  which 
they  are  expressed. 

The  contemporaneous  exposition  given  to  statutes,  whether 
by  the  writings  of  men  learned  in  the  law  or  by  the  practice  of 
those  whose  duty  it  is  to  execute  and  enforce  the  statutes  in 
question,  has  doubtless  much  weight  when  such  statutes  are 
brought  before  a  judicial  tribunal  for  consideration.  Such  a 
practical  construction  is  not  controlling  nor  binding  on  judi- 
cial tribunals.  At  the  most,  it  is  to  be  considered  by  them, 
and  is  perhaps  decisive  in  cases  of  doubt.  Union  Ins.  Co. 
V.  Hoge,  21  Hoic.  60,  66;  Story,  J.,  in  United  States  v.  Dick- 
son, 15  Pet.  141,160. 

But  contemporaneous  exposition  is  inapplicable  when  the 
law,  on  the  face  of  it,  is  free  from  doubt  and   ambiguity.     It 
is  when  the  words  of  a  statute  are  obscure  that  resort  may  be 
had  to   this  kind    of  exposition.     Smith's  Com.  739 ;  Sedg- 
wick on  Const.  212.     It  is  thus  expressed  by  a  late  writer 
"  When  the  language  of  an   act  is  doubtful  in   its   meaning 
and  cannot  be  made  plain  -by  the  help  of  any  other  part  of 
the  same  statute,  or  of  any  act  in  pari  materia  which  may  be 
read  with  it,  or  of  the  course  of  the  common  law  up  to  the 
time  of  its  passing,  the  court  may  consider  what  was  the  con- 
struction put  upon  the  act  when  it  first  came  into  operation." 
Wilberforce  on  Stat.  L.,  142;    Ford,  J.,  in  Taylor  v.   Gris- 
wold,  2  Green  222,  242 ;  Walworth,  C,  in  Coutant  v.  People, 
11  Wend.  513;  Story  on  Const,  §  406;  Edwards'  Lessee  v. 
Darby,  12   Wheat.  207;    United    States   v.  Dickson,  supra. 
Manifestly,  a  practice  in  opposition  to  the  plain  meaning  of 
the  law  cannot  be  admitted  to  control  and  alter  such  meaning. 
If  so,  repeated  violations  of  a  law  would  establish  it  as  justi- 
fying, rather  than  prohibiting,  such  violation.    As  was  said  iii 
Sheppard  v.  Gosnold,  Vaughn  159,  170  :  "  If  usage  has  been 
against  the  obvious  meaning  of  an  act  of  parliament,  l)y  the 
vulgar  and  common  acceptation  of  the- words,  theu  it  is  rather 
an  o[)pression  of  those  concerned  than  an  exposition  of  the 
act." 

So  plain  are  the  acts  in  question  in  this  case,  and  so  unmis- 
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takable  is  the  meaning  to  be  attributed  to  them,  that  I  doubt 
whether  a  practice  iu  direct  opposition  to  that  plain  meaning 
can  rightly  be  resorted  to  or  considered  by  this  court,  much 
less  relied  on  to  enforce  a  construction  at  variance  with  such 
meaning. 

But  I  do  not  propose  to  rest  my  opinion  upon  the  rejection 
of  the  alleged  contemporaneous  exposition  of  these  acts  as  in- 
applicable. Perhaps  the  true  rule  is  that  suggested  by  Pollock, 
C  B.,  in  the  argument  of  Pochen  v.  Duncomhe,  1  H.  &  N. 
482,  856,  thus:  "The  rule  amounts  to  no  more  than  this 
— that  if  the  act  be  susceptible  of  the  interpretation  which 
has  been  put  upon  it  by  long  usage,  the  courts  will  not  disturb 
tliat  construction."  Looked  at  in  that  view,  it  may  possibly 
be  said  that  such  a  construction  as  that  contended  for  on  the 
part  of  defendant  might  be  put  on  the  statutes  in  ques- 
tion. It  would  be  a  forced  and  unnatural  construction,  at 
variance  with  the  language  of  the  acts  as  expounded  by  the 
ordinary  and  admitted  rules  of  construction.  Waiving,  how- 
ever, any  further  inquiry  iu  this  direction,  let  us  assume 
that  the  contemporaneous  practice  in  reference  to  these  acts 
may  be  resorted  to,  in  order  to  ascertain  what  practical  con- 
struction has  been  {)ut  upon  them. 

Such  practice,  to  be  effective  as  an  exposition  of  the  statutes 
in  question,  must  {)ossess  certain  characteristics.  It  must  be 
contemporaneous,  that  is,  it  must  commence  at  or  about  the 
time  the  statutes  went  into  operation.  The  ground  for  the 
admission  of  this  light  upon  a  statute  was  thus  expressed  by 
Lord  Coke:  "Great  regard  ought,  iu  construing  a  statute,  to 
i)e  [)aid  to  the  construction  which  the  sages  of  the  law,  who 
lived  about  the  time  or  soon  after  it  was  made,  put  upon  it, 
l;ociiuse  they  were  be^t  able  to  judge  of  the  intention  of  the 
makers  at  the  time  the  law  was  made."  Mr.  Wilberforce  says 
that  while  the  best  evidence  of  the  construction  adopted  at  the 
time  of  the  passage  of  a  statute  will  be  fpund  in  the  decisions 
of  the  courts,  or  the  works  of  writers  of  authority,  yet  a  very 
strong  inference  may  also  be  drawn  from  long  uninterrupted 
usage,  which  is  presumtd  to  have  commenced  with  the  passing 
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of  the  act  in  the  absence  of  proof  to  the  contrary.  Wilbe7'~ 
force  on  Stat.  L.  143. 

The  practice,  moreover,  ought  to  be  such  as  to  clearly  evince 
that  it  was  adopted  under  a  construction  of  the  statutes  in 
question.  If  there  is  nothing  to  show  that  the  officials  estab- 
lishing and  continuing  the  practice  did  it  upon  a  deliberate 
construction,  adopted  by  thera  in  view  of  the  statutes,  their 
conduct  can  be  of  no  service  to  the  judicial  tribunal  which  is 
to  determine  the  true  construction  of  the  statutes.  A  practice 
referable  to  no  statute  at  all,  or  plainly  not  referable  to  the 
statutes  in  question,  cannot  be  of  weight. 

And  the  practice  ought  to  be  substantially  uniform  and 
unvaried.  "  The  extent  of  this  doctrine,"  says  Mr.  Smith, 
"  to  be  deduced  from  all  the  authorities,  is  that  a  practical  ex- 
position, in  order  to  be  of  much  force  or  entitled  to  Be  of 
much  weight,  must  be  one  where  there  has  been  an  unbroken 
chain  of  practice  or  precedent  commensurate  with  tlie  adoption 
of  the  constitution  or  particular  statute,  [to  be  construed,]  and 
acquiesced  in  and  acted  upofl  since  that  time."  Smith's  Com. 
744.  See  Stuart  v.  Laird,  1  Cr-anch  299 ;  Wilberforce  on 
Stat.  L.  146 ;  R.  v.  Hogg,  1  T.  R.  728. 

The  question,  therefore,  is  whether  there  has  been  a  prac- 
tice, adopted  at  or  about  the  time  the  acts  to  be  construed  be- 
came operative  upon  the  matters  in  question,  plainly  referable 
to  those  acts  and  intended  as  a  construction  thereof,  and  con- 
tinued with  uniformity  since.  If  such  practice  indicates  a 
construction  variant  from  the  plain,  ordinary  meaning  of  the 
acts,  it  is  manifest  it  devolves  on  him  who  sets  it  up  to  estab- 
lish it  by  his  proof. 

Upon  examination  of  the  practice  on  this  subject  as  de- 
veloped by  the  proofs  before  the  court,  there  will  be  found  to 
be  two  lines  of  conduct  on  the  part  of  the  disbursing  officers 
of  the  state,  one  of  which  is  applicable,  and  the  other  is  not 
applicable  to  the  question  before  us.  This  arises  from  the 
fact  that  there  formerly  existed  two  series  of  independent  acts 
respecting  publication  of  laws  in  newspapers,  the  distinction 
between  which  it  is  necessary  to  keep  in  mind  when  applying 
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this  practice.  One  series  of  acts  commenced  in  1819;  the 
other  in  1854.  Both  continued  in  force  until  1875,  when 
both  were  repealed  by  the  act  approved  March  16th,  1875. 
Pamph.  i.,  p.  27.  The  act  of  1876  re-established  the  system 
in  force  under  the  latter,  and  not  that  under  the  former  series 
of  these  acts. 

The  first  series  of  these  acts  relates  entirely  to  publication 
of  the  laws  in  the  newspapers  of  Trenton.  It  was  inaugu- 
rated by  an  act  entitled  "  An  act  to  provide  for  publishing  the 
public  laws  of  this  state,"  passed  February  15th,  1819,  which 
made  it  the  duty  of  the  secretary  of  state  to  cause  the  public 
laws  to  be  published  immediately  after  their  passage  in  one  or 
more  of  the  public  newspapers  in  the  city  of  Trenton.  It  did 
not  expressly  direct  copies  to  be  made  for  that  purpose  nor 
allow  any  pay  therefor.  This  act  was  repealed  by  an  act  en- 
titled "An  act  to  provide  for  the  publication  and  distribution 
of  the  laws  and  proceedings  of  the  legislature  of  this  state 
and  the  distribution  of  the  laws  of  the  United  States,"  passed 
June  7th,  1820,  {Rev.  L.,  p.  752,)  the  first  section  of  which, 
however,  re-enacted  the  law  of  1819  in  identical  terms.  The 
remainder  of  the  act  of  1820  related  to  the  pampiilet  laws. 
A  supplement  to  the  last-mentioned  act  was  passed  February 
8th,  1828.  The  first  section  required  the  publication  in  the 
Trenton  newspapers  to  be  made  within  two  weeks,  instead  of 
immediately  after  the  passage  of  the  laws,  and  it  expressly  pro- 
hibited the  secretary  of  state  from  suffering  an  original  law 
to  be  taken  out  of  his  office,  but  directed  him  to  keep  and 
preserve  the  same  safe  and  undefaced.  .  Considering  the  fact 
that  by  other  laws  then  in  force,  particularly  the  act  of  Feb- 
ruary 17th,  1813,  {Pamph.  L.,  p.  44,)  and  the  revised  act  of 
May  27th,  1820,  {JRev.  L.,  p.  727,)  a  like  prohibition  was  im- 
posed, the  renewal  thereof  in  this  act  is  significant.  It  is  a 
plain  inference  that  the  above-mentioned  acts  of  1819  and 
1820,  having  directed  immediate  publication  and  not  having 
required  copies  to  be  made,  the  secretary  of  state  had  con- 
strued them  as  permitting  him  to  allow  the  newspaper  pub- 
lishers to  use  the  original  acts.     This  was  forbidden  by  the 
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supplement  of  1828,  and  two  weeks'  time  was  allowed  for  the 
publication,  manifestly  so  as  to  enable  the  proper  copies  to  be 
made,  which  M'ere  impliedly  required.  No  compensation, 
however,  was  expressly  allowed  for  such  copies.  Other  duties 
were  by  the  same  supplement  imposed  on  the  secretary  of 
state,  for  which  an  express  allowance  was  made.  But  the 
seventh  section  of  this  supplement  authorized  and  required 
the  treasurer  to  audit  and  adjust  any  accounts  presented  to  him 
for  services  done  or  performed  by  the  secretary  of  state,  and 
to  certify  the  same  to  be  true  and  due  by  the  law.  All  these 
provisions  were  included  in  the  act  entitled  "  An  act  relative 
to  the  laws  of  this  state,  the  proceedings  of  the  legislature 
and  the  distribution  thereof  and  of  the  laws  of  the  United 
States,"  approved  April  16th,  1846.  Rev.  Stat,  p.  710  ;  Nix. 
Dig.  776.  The  last-mentioned  act  is  still  in  force,  except  as 
affected  by  the  repealer  of  1875.     Rev.,  p.  1122. 

It  is  not  necessary  to  settle  whetlier  the  section  allowing  the 
treasurer  to  audit  the  secretary's  claim  for  services  would 
warrant  an  allowance  for  co'pies  for  the  Trenton  newspapers. 
It  is  sufficient  that  the  language  is  capable  of  such  a  con- 
struction. 

Now,  the  practice  under  the  above-mentioned  acts  may  be 
illustrative,  but  cannot  afford  any  real  light  on  the  question 
in  this  case,  which  relates  to  copies  furnished  under  a  different 
law  and  in  a  different  manner. 

Looking  at  the  practice  under  these  acts  from  1828,  when  the 
making  of  copies  was  first  required,  I  find  no  sufficient  proof 
that  there  was  any  uniform  charge  and  allowance  at  any  rate 
per  folio,  while,  ou  the  contrary,  the  allowances  were  frequently 
at  a  round  sum  until  1851,  and  that,  except  in  three  instances, 
there  is  no  reference  to  any  law  authorizing  the  charges.  Thus, 
there  is  a  charge  at  the  rate  of  eight  cents  per  folio  in  1830, 
but  none  other  that  can  be  recognized  at  that  rate  until  1846. 
Another  such  charge  occurs  in  1849,  and  from  1851  the 
cliarge  is  uniformly  at  that  rate.  During  the  same  period  the 
charge  is  frequently  without  reference  to  any  rate,  as  in  1835, 
$20 ;  in  1836,  831 ;  in  1837,  (seven  thousand  six  hundred  and 
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twenty-one  folios,)  §61 ;  in  1840,  (three  hundred  folios,)  io 
one  newspaper,  $31,  in  another  newspaper,  $15.50.  In  only 
three  instances  is  any  appeal  made  to  authority  for  such  a  charge. 
The  first  is  in  1852,  when  the  appeal  is  to  the  act  of  April 
17th,  1846,  {Bev.  Stat,  p.  810,)  an  act  which  allows  fees  for 
copies  of  laws  applied  for  by  the  governor,  attorney-general 
and  treasurer  for  public  purposes.  The  second  is  in  1853^ 
when  the  appeal  is  to  the  act  of  April  16th,  1846,  (-Ret?.  Stat., p. 
710,)  which  is  the  act  allowing  the  treasurer  to  audit  and  ad- 
just the  claim  of  the  secretary  of  state  for  services  under  the 
act  authorizing  the  publication  in  Trenton  newpapers.  The 
third  is  in  1854,  when  the  appeal  is  to  the  same  act  last  men- 
tioned. All  these  were  made  by  the  same  secretary  of  state 
and  allowed  by  the  same  treasurer.  In  each  case  his  allow- 
ance is  couched  in  these  words  :  "  I  do  herel)y  certify  that  I 
have  audited  and  adjusted  the  foregoing  account  and  that  the 
same  is  true  and  due  by  law,"  which  is  the  formula  prescribed 
by  the  seventh  section  of  the  sup.plement  of  1828,  authoriz- 
ing the  auditing  of  the  claims  of  the  secretary  of  state. 

I  think  this  is  sufficient  to  show  that  this  practice  is  not  an 
exposition  of  the  fee  bill  nor  of  the  acts  prescribing  fees  for 
copies  of  laws.  It  is  an  exposition  of  the  act  allowing  an 
audit  of  the  claim  of  the  secretary  of  state  for  services  in  fur- 
nishing copies  for  publication  in  Trenton  newspapers.  It  ex- 
pounds that  law  as  justifying  the  treasurer  in  allowing  the 
secretary  of  state  for  such  services  a  reasonable  sum.  If  it 
may  be  claimed  to  fix  any  uniform  rate  for  those  services,  it 
is  manifestly  by  way  of  analogy  to  the  acts  which  allowed 
that  rate  for  copies  made  for  private  persons. 

The  other  series  of  laws  above  referred  to  commenced  with 
the  act  entitled  "An  act  to  provide  for  the  publication  of  the 
j)ublic  laws  of  the  state,"  approved  February  16th,  1854. 
Nix.  Dig.  914.  By  this  act  it  was  made  the  duty  of  the  gov- 
ernor to  designate  two  newspapers  in  .each  county  town  in 
which  th^  public  laws  were  to  be  published  annually.  It  im- 
posed on  the  secretary  of  state  the  duty  of  furnishing  correct 
copies  for  that  purpose.    While  it  expressly  provided  for  pay- 
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oieut  to  the  newspapers,  it  provided  no  compensation  to  the 
secretary  of  state.  Why  it  did  not  is  very  manifest.  The 
laws  requiring  publication  in  the  Trenton  newspapers  were  still 
in  force  and  continued  in  force.  They  had  been  construed  in 
practice  as  allowing  the  secretary  of  state  a  fair  compensation 
for  the  copy  furnished  to  those  papers.  It  was  perfectly  ob- 
vious that  the  other  newspapers  throughout  the  state  would 
be  furnished  with  printed  copies  at  no  expense  or  trouble  ex- 
cept that  of  procuring  and  transmitting  such  printed  slips. 
And  the  legislature  no  doubt  took  into  consideration  the  fact 
that  by  the'act  of  April  lt)th,  1846,  then  and  still  in  force, 
{Nix.  Dig.  882 ;  Rev.,  p.  1093,)  the  secretary  of  state  was  ex- 
pressly given  a  small  salary  "  for  all  other  services  required 
of  him  by  law  and  not  otherwise  compensated." 

The  practice  under  this  law  is  in  point  and  applicable  to 
this  case.  The  law  continued  in  force  from  1854  to  1875. 
What  was  the  contemporaneous  practice  under  it? 

I  shall  first  direct  attention  to  the  twelve  years  from  1854 
to  1866.  Thf.se  are  the  years  immediately  following  its  pas- 
sage. That  I  may  be  the  better  understood,  I  insert  the  exact 
charges  in  the  first  eight  years.  It  is  to  be  noticed  that  during 
the  whole  period  now  under  consideration,  the  practice  of  charg- 
ing and  allowing  for  the  service  of  furnishing  copies  for  the 
Trenton  newspapers  was  continued. 

Mr.  Allison  charged  and  was  allowed  as  follows: 

"  1854.     For   copies   made  for   thirty  papers  of 
various   public  laws,  under  law  of   February 

16th,  1854 §120  00" 

This  allowance  was  evidently  not  at  any  rate  per  folio;  nor 

is  there  anything  to  show  an  intention  to  expound  or  construe 

any  law  in  making  this  allowance. 

"  1855.     Sixteen  hundred  folios,  copy  for  the  dif- 
ferent papers ^1-8  00 

This  allowance  was  at  the  rate  of  eight  cents  a  folio,  but  it 
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was  for  only  one  copy,  and  no  reference  was  made  to  any  law 
in  vindication  of  the  charge. 

"1856.  For  copies  to  thirty-five  weekly  news- 
papers, public  laws §120  00 

"  1857.     Copies  of  public  laws  for  thirty-three 

county  papers 50  00 

"  1858.     Copies  to  thirty-five  county  papers  of 

public  laws 150  00 

"  1859.  Copies  furnished  to  thirty-eight  news- 
papers, public  laws 150  00 

"  1860.  Copies  of  public  laws  furnished  to  fifty- 
four  newspapers  by  appointment  of  the  gover- 
nor       150  00 

"  1861.     For  transmitting  and  preparing  copy  of 

public  laws  for  thirty-eight  county  papers 150  00" 

Mr.  Johnson  charged  and  was  allowed  for  the  extra  session 
of  1861  as  follows  : 

"  For  transmitting  to  county  newspapers 49  00" 

His  charges  for  1862-65  are  so  mingled  with  other  charges 
that  no  practice  can  be  discerned  from  them,  but  we  may 
assume  that  the  practice  before  inaugurated  was  continued 
until  there  is  proof  of  a  change. 

For  the  first  twelve  years  following  the  act  in  question  the 
practice  does  not  evince  that  a  compensation  was  allowed  the 
secretary  of  state  under  the  fee  bill  or  under  the  acts  author- 
izing him  to  make  copies  of  laws.  On  the  contrary,  the  prac- 
tice shows  that  those  acts  were  not  considered  or  acted  upon. 
For  in  that  case  the  officer  would  have  been  entitled  to  eight 
cents  a  folio  for  each  copy  for  each  newspaper.  Instead,  he 
is  allowed  at  a  lump  sum  for  the  whole  service,  which  sum  is 
not  varied  by  the  number  of  papers,  but  is  evidently  based 
on  the  amount  of  real  service  suj)posed  to  be  rendered.  It 
surely  cannot  be  claimed  that  because  there  was  no  other  act 
capable  of  justifying  any  charges,  therefore  the  accounting 
officers  must  have  had  in  view  those  acts  authorizing  a  much 


FEBRUARY  TERM,  1882.  55 


State  V.  Kelsey. 


larger  compensation.  To  say  they  acted  under  these  acts  and  yet 
refused  to  apply  them,  seems  to  impute  to  them  ignorance  or 
unfairness  toward  the  secretary  of  state.  It  is  far  more  likely 
that  they  inferred  that  the  secretary  of  state  was  entitled  to 
some  compensation  under  or  by  analogy  to  the  act  authorizing 
the  audit  of  his  claim  for  compensation  for  copies  furnished 
the  Trenton  newspapers.  Be  that  how  it  may,  their  conduct, 
in  my  opinion,  fails  to  show,  in  the  remotest  degree,  any  ap- 
plication of  the  laws  in  question.  On  the  contrary,  it  di- 
rectly proves  that  those  laws  were  construed  as  not  applicable 
to  this  service. 

It  is  true  that  in  the  year  1866  a  practice  was  commenced 
allowing  the  secretary  of  state  eight  cents  a  folio  for  each  copy 
furnished  to  each  newspaper.    It  was  continued  unbroken  from 
that  date  till  1874.     No  law  was  appealed  to  as  justifying  the 
allowance,  and  there  is  nothing  to  show  that  the  practice  was 
claimed  to  be  a  construction  of  the  fee  bill  or  the  acts  allowing 
charges  for  copies  of  laws,^  except  the  rate  charged.     It  may 
well  be  questioned  whether  such  a  practice,  even  if  contem- 
poraneous, would  constitute  such  an  exposition  of  these  laws 
as  would  require  this  court  to  assent  to  it.     But  if  it  would 
have  such  effect,  it  is  far  from  being  contemporaneous.     It 
was  inaugurated  long  after  the  passage  of  the  act  in  question. 
And  manifestly,  the  nine  years'  practice,  from  1866  to  1874, 
cannot  outweigh  the  contrary  practice,  positively  proved  for 
the  eight  years  from  1854  to  1861,  and  conclusively  presumed 
for  the  following  four  years. 

My  conclusion,  therefore,  is,  that  no  practice  has  been 
shown  requiring  the  court  to  attribute  to  these  laws  a  meaning 
not  appearing  from  their  language,  much  less  a  meaning  di- 
rectly ojiposed  to  their  language  when  construed  according  to 
the  admitted  rules  for  tiie  construction  of  statutes. 

While  coming  to  this  conclusion,  it  is  not  improper  to  say 
that,  when  the  act  of  1876  was  passed,  it  appears  in  the  case 
that  defendant  was  advised  by  the  then  attorney-general  and 
by  able  and  distinguished  counsel  that  he  was  entitled  to 
charge  the  fees  for  which  lie  makes  his  claim   in  this  case. 
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Although  expressing  a  contrary  judgment  uj3on  the  defend- 
ant's claim,  as  matter  of  law,  I  think  the  position  of  the  de- 
fendant in  respect  thereto  ought,  in  justice  to  him  and  his 
long  service  in  his  responsible  office,  to  be  stated  and  under- 
stood. 

Having  arrived  at  this  conclusion,  the  question  respecting 
the  constitutionality  of  the  limitation  in  the  act  of  1876  is 
substantially  disposed  of.  For  if  there  was  no  "  allowance  " 
then  established  by  law  for  this  officer,  for  this  service,  the 
act  did  not  decrease  his  allowance  within  the  meaning  of  the 
constitutional  restriction  in  question,  and  the  constitutional 
prohibition  was  not  infringed.  Upon  this  subject,  however, 
I  think  it  proper  to  say  that  I  adhere  to  the  views  expressed 
by  me  in  the  case  of  Skinner  v.  Collector',  13  Vroom  407,  and 
which  were  adopted  by  the  majority  of  the  Court  of  Errors 
in  the  same  case.  When  legislation  relates  to  public  officers, 
who  are,  in  respect  to  their  official  characteristics,  so  distinct 
as  reasonably  to  form,  (as  regards  the  subject  legislated  upon,) 
a  class  by  themselves,  such  legislation  is  not  objectionable  be- 
cause the  class  is  small,  or  even  because  the  class  is  composed 
of  but  a  single  person.  Such,  I  think,  is  tlie  correct  view, 
and  the  fact  that  the  clause  contained  in  paragraph  1  of  sec- 
tion 2  of  article  VII.  of  the  constitution,  providing  that 
the  compensation  of  certain  officials  should  not  be  decreased 
during  the  term  of  their  ap])ointments,  was  retained  in  the 
amended  constitution,  in  which  was  inserted  the  restriction 
now  appealed  to,  is  a  convincing  indication  that  the  restriction 
was  not  considered  to  prohibit  such  legislation  where  it  affected 
a  small  class  or  even  a  single  person. 

If,  then,  at  the  passage  of  the  act  of  1876,  there  were  no 
rates  fixed  to  be  paid  by  tlie  state  to  the  secretary  of  state  for 
copies  of  laws,  M'hat  was  the  meaning  of  the  phrase,  "  rates 
now  allowed  by  law,"  as  contained  in  that  act?  Looking  at 
the  acts  then  existing,  we  find  that  there. were  rates  fixed  to 
be  ])aid  him  for  copies  furnished  on  the  application  of  pri- 
vate persons,  and  in  certain  cases  on  the  application  of  certain 
officers  of  the  state.    Some  meaning  must  be  attributed  to  the 
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phrase  in  question,  and  taking  into  view  the  fact  that  rates- 
■were  allowed  by  law  for  such  similar  services,  the  plain  and 
obvious  meaning  is  that  the  secretary  of  state  was  now  to  be 
allowed  from  the  state  the  rates  which  the  law  at  that  time 
allowed  him  for  copies  of  laws  in  those  specified  cases.  The 
limitation  of  the  proviso  was  designed  to  restrict  him  to  a  fair 
but  liberal  compeilsation  for  the  real  service.  So  n)uch,  it 
appears,  he  was  entitled  to  in  each  of  the  years  in  question  in 
this  case.  This  view  disposes,  in  my  judgment,  of  the  iusist- 
ment  that  the  phrase,  "  rates  now  allowed  by  law,"  was  a  leg- 
islative construction  of  the  statutes.  Nor  have  I  been  able  to 
perceive  that  tiie  concurrent  resolution  under  which  this  suit 
has  been  brought  has  recognized  the  right  of  the  secretary  of 
state  to  the  fees  received  by  him  prior  to  the  year  1875.  That 
suit  for  such  fees  was  not  directed  to  be  brought  may  be  at- 
tributed to  other  reasons  than  to  an  acknowledgment  of  his 
right  to  them.  It  may  have  been  properly  considered  that 
those  fees  had  been  taken  after  a  previous  practice  had  been 
established  by  his  predecessor  in  office,  and  that  there  was  a 
manifest  distinction  between  fees  so  taken  and  those  taken  in 
■direct  conflict  with  the  express  terms  of  the  act  of  1876.  The 
object  of  the  suit  was  evidently  to  procure  a  judicial  construc- 
tion of  the  latter  act.  For  that  purpose  it  was  sufficient  to 
bring  this  suit. 

Upon  this  part  of  the  case,  therefore,  I  am  of  the  opinion 
that  the  state  is  entitled  to  recover  of  defendant,  all  of  its 
claims  except  the  sum  of  $5000,  which  is  the  compensation 
manifestly  intended  to  be  allowed  him  for  this  service  under 
the  act  of  1876. 
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JACOB  COUTIERI  v.  MAYOR  AND  COMMON  COUNCIL  OF  THE 
CITY  OF  NEW  BRUNSWICK. 

1.  An  act  which  reguhites  the  salaries  of  certain  city  officers,  which  is, 
and  never  can  be,  applicable  to  but  a  single  city,  is  unconstitutional. 

2.  Such  act  is  void,  as  it  is  a  special  and  local  act, 

3.  It  is  also  void  when  in  its  title  it  declares  its  purpose  is  "  to  fix  and 
regulate  the  salaries  of  city  officers  in  cities  of  this  state,"  such  pur- 
pose being  misdescribed,  as  its  purpose  is  to  regulate  the  salaries  of 
officers  in  a  single  city. 


In  debt. 

Argued  at  November  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Reed  and  Magie. 

For  the  plaintiff,  George  Berdine. 

For  the  defendant,  Hoioard  MacSherry. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  suit  is  brought  by  the 
plaintiff  for  certi\in  sums  of  money  alleged  to  be  due  to  him 
for  his  salary  as  president  of  the  common  council  of  the  city 
of  New  Brunswick.  The  pleadings  admit  that  the  moneys 
thus  claimed  can  be  recovered  unless  the  plaintiff*  was  de- 
prived of  the  right  to  such  salary  by  the  act  of  the  legisla- 
ture approved  March  19th,  1878.     Famph.  L.,  p.  145. 

The  act  in  question  is  entitled  "  An  act  to  fix  and  regulate 
the  salaries  of  city  officers  in  cities  of  this  state,"  the  first 
section,  and  which  is  the  only  one  ])ertinent,  being  in  these 
words,  viz. :  "  That  hereafter  it  shall  not  be  lawful  for  the 
mayor  or  the  members  of  common  council,  or  the  aldermen 
of  any  of  the  incor|)orated  cities  of  this  state  which,  accord- 
ing to  the  last  census,  have  less  than  twenty  thousand  inhabi- 
tants and  not  less  than  fifteen  thousand  inhabitants,  to  be  paid 
or  to  receive  any  salary  or  compensation  or  allowance  of  any 
sort,  for  their  services  as  such  city  officers  respectively." 
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The  state  of  the  case  admits  "  that  the  city  of  New  Bruns- 
wick is  the  only  incorporated  city  of  this  state  which,  accord- 
ing to  the  last  census,  had  less  than  twenty  thousand  inhabi- 
tants and  more  than  fifteen  thousand  inhabitants,"  and  tiiat 
the  act  just  mentioned  applies  to  the  city  of  New  Brunswick 
alone. 

It  is  also  to  be  observed  that  the  statute  in  question  can 
never  apply  to  any  other  city. 

The  constitutionality  of  this  law  was  tjie  single  matter 
which,  in  this  case,  was  laid  before  the  court  for  decision. 

The  subject  will  be  disposed  of  in  a  few  words,  for  this 
statute  stands  in  clear  antagonism  with  two  distinct  provisions 
of  the  constitution. 

First.  By  the  fourth  clause  of  section  7  of  article  IV.  of 
the  constitution,  it  is  declared  that  "  every  law  shall  embrace 
but  one  object,  and  that  shall  be  expressed  in  the  title." 

The  title  of  the  present  act  is  "  An  act  to  fix  and  regulate 
the  salaries  of  city  officers  Jn  cities  in  this  state,"  and  that 
title  is  an  utter  misstatement  of  the  object  of  the  act,  which 
was  to  fix  and  regulate,  exclusively,  the  salaries  of  the  officers 
of  the  city  of  New  Brunswick.  The  purpose  of  the  consti- 
tution in  this  requirement  is  to  prevent  frauds  upon  legisla- 
tion by  means  of  false  and  deceptive  titles  to  statutes.  In 
this  instance  the  title  is  both  false  and  deceptive;  false,  as  it 
imports  a  regulation  of  a  class  of  cities,  when  in  truth  it  is 
applicable  to  a  single  city  ;  deceptive,  because  no  one,  on  read- 
ing such  title,  could  reasonably  understand  that  the  body  of 
the  act  was  to  have  so  limited  an  effect. 

On  this  ground  this  act  cannot  be  enforced. 

Second.  It  is  likewise  unconstitutional,  as  it  is  a  special 
loail  law  regulating  the  affairs  of  a  city. 

The  language  of  the  act,  intrinsically  considered,  would 
seem  to  indicate  an  intent  to  legislate  for  a  class  of  cities,  but 
when  the  law  is  applied  to  its  sulyect  matter,  it  is  plain  that 
such  was  not  its  purpose.  We  must  judge  of  the  legislative 
object,  when  the  language  used  is  not  uncertain,  by  the 
practical   result  of  the   law  which  has  been  enacted,  and,  by 
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this  standard  of  judgment,  it  is  not  possible  to  deny  that  this 
statute  was  meant  to  apply  to  the  city  of  New  Brunswick 
alone,  and  that  it  was  likewise  meant  that  it  should  never  be 
applicable  to  any  other  city  of  the  state.  The  description  in 
this  act  of  a  supposed  class  of  cities,  by  a  reference  to  popula- 
tion, is  a  mere  form  of  words,  elusive  in  this — that  while  it 
seems  to  take  in  a  number  of  cities,  it  embraces  but  a  single 
one,  for  such  description,  when  it  is  looked  into,  designates 
the  city  of  New  Brunswick  by  these  numerals  just  as  plainly 
as  could  have  been  done  by  the  use  of  the  alphabet.  Ac- 
<3ording  to  the  principles  heretofore  adopted  by  this  court  in 
reference  to  this  class  of  cases,  such  an  act  cannot  stand. 

The  plaintiff  is  entitled  to  judgment. 


FIRST  NATIONAL  BANK  OF  RED   BANK  v.  GEORGE  S. 

JONES. 

A  writ  of  error  will  not  lie  to  the  Pleas  on  a  rule  discharging  a  rule  to 
show  cause  wliy  a  judgment  regularly  entered  should  not  be  opened 
to  let  in  a  proposed  defence. 

Suit  on  note  endorsed  by  defendant  for  the  accommodation 
of  the  maker.  Suit  brought  in  Monmouth  Pleas  on  this  note 
by  the  bank,  being  holder ;  the  summons  was  returnable 
April  18th,  1879,  and  on  the  same  day  the  declaration  was 
filed.  There  being  no  plea  or  demurrer,  judgment  by  default 
was  entered  September  15th,  1879. 

On  the  7th  of  March,  1879,  the  maker  of  this  note  made 
a  general  assignment  for  the  benefit  of  ids  creditors,  and  on 
the  23d  of  Aj)ril  the  bank,  in  due  form,  exhibited  its  claim, 
founded  on  this  note,  to  the  assignee. 

On  October  22d,  1879,  the  Monmouth  Pleas  granted  a  rule 
to  show  cause  why  this  judgment,  execution  and  levy  should 
not  be  set  aside.     This  rule  was  subsequently  discharged,  and 
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from    the  order   discharging   this   rule  this  error   has   been 
brought. 

Argued  at  November  Term,  1881,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Reed  and  Magie. 

For  the  plaintiff,  C.  Bobbins. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  a  writ  of  error  remov- 
ing a  rule  which  had  been  entered  in  the  Monmouth  Pleas 
dismissing  a  rule  which  had  been  previously  granted  to  show 
cause  why  a  judgment  which  had  been  regularly  entered 
should  not  be  opened.  Such  a  rule  as  this  has  always  been 
deemed  incidental  in  the  course  of  a  suit,  and  discretionary 
in  its  character,  and  therefore  not  a  subject  to  be  reviewed 
on  writ  of  error.  When  the  court  has  exercised  its  discretion 
in  ciises  of  this  sort,  it  is  impossible  to  say  that  any  error  in 
law  has  been  committed.  The  practice  is  entirely  settled,  and 
it  conclusively  negatives  all  right  to  such  a  remedy.  The  ad- 
mission of  a  principle  sustaining  this  procedure  would  very 
largely  increase  the  litigation  in  this  court. 

It  is  true  that  in  this  case  the  judge  of  the  Pleas  has  signed 
a  bill  of  exceptions  in  which  the  ground  for  discharging  the 
rule  in  question  is  stated  to  have  been  that  the  act  of  the  bank,, 
in  putting  in  its  claim,  founded  on  the  note  in  suit  before  the 
assignee,  did  not  discharge  the  defendant  from  his  accommo- 
dation endorsement.  But  because  the  judge  sitting  in  the 
court  below  stated  a  legal  proposition  as  the  ground  of  the 
action  of  the  court,  the  action  of  the  court  is  not  in  conse- 
quence put  under  the  control  of  this  court.  If  this  proceed- 
ing could  be  reviewed  before  us  the  question  would  be,  not 
whether  a  right  or  wrong  reason  was  assigned  for  the  judicial 
action  in  the  inferior  tribunal,  but  whether  the  rule  in  ques- 
tion should  or  should  not  be  discharged,  and  that  would  de- 
pend on  the  dictates  of  discretion,  and  on  no  settled  rule  of 
law.     For  example^  in  the  present  case,  even  on  the  assump- 
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tion  of  an  error  existing  in  the  statement  of  the  legal  rule 
stated  by  the  judge  in  the  Court  of  Common  Pleas,  still,  it 
would  seem  to  me  that  tiie  result  which  has  been  reached  was 
proper  if  we  are  to  form  an  opinion  on  the  facts  as  we  find 
them  brought  before  us.  This  conclusion  would  be  grounded  on 
the  fact  that  the  exhibition  of  this  claim  to  the  assignee  by  the 
bank,  and  which  is  the  act  on  which  the  plaintiff  in  error 
relies  as  a  defence  in  the  suit,  occurred  before  the  entry  of 
judgment  in  the  action  and  before  even  the  time  of  pleading 
had  expired,  so  that  such  circumstance  could  have  been  set  up 
by  way  of  plea  and  could  have  been  tried  upon  the  issue  so 
raised.  The  declaration  was  filed  on  the  18th  of  April,  1879, 
and  the  claim  was  exhibited  to  the  assignee  on  the  23d  of 
April,  1879,  and  nothing  appears  in  the  case  to  show  that  such 
fact  was  not  known  to  the  defendant  in  time  to  set  it  up  as  a 
defence.  Even,  therefore,  if  this  court  could  exercise  the  dis- 
ci-etion  which  tiie  law  confides  to  the  court  below,  it  would 
not  avail  the  plaintiff  in  error  as  the  case  at  present  stands. 

But  this  writ  of  error,  for  the  reason  stated,  must  be  dis- 
missed. 


PETER  T.  McTAGUE  v.  PENNSYLVANIA  AND  NEW  ENULAND 
RAILROAD  COMPANY. 

1.  An  affidavit  to  a  plea  or  demurrer  put  in  by  a  corporation  is  insaffi- 
cient  if  made  by  an  attorney  or  agent  in  the  suit,  unless  it  shows  that 
the  officers  of  the  company  are  absent. 

2.  It  appearing  in  the  case  that  the  defendant  was  entitled  to  be  heard 
on  the  merits,  the  proceedings  were  opened  to  let  such  defence  in  on 
the  terms  of  letting  the  judgment  and  execution  stand  as  security. 


Motion  to  set  aside  a  judgment. 

Argued  at  November  Terra,  1881,  before  Beaslf\',  Chief 
Justice,  and  Justices  Scudder  and  Magie. 
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For  the  motiou,  Edward  T.  Grem. 
Contra,  John  H.  Fort. 

The  opinion  of  the  court  was  delivered  by 
Beasley,  Chief  Justice.  This  is  an  action  of  assumpsit, 
the  declaration  containing  a  special  count  and  the  common 
counts.  To  these  latter  counts  the  defendant  pleaded  the  gen- 
eral issue,  and  put  in  a  demurrer  to  the  special  count.  Upon 
an  application  of  the  counsel  of  the  plaintiff,  one  of  the  jus- 
tices of  this  court  granted  an  order  setting  aside  this  plea  and 
demurrer,  on  the  ground  that  they  were  sham  pleas,  and, 
therefore,  judgment  was  entered  and  an  execution  issued.  The 
object  of  the  present  motion  is  to  vacate  this  proceeding. 

The  affidavits  which  have  been  taken  under  this  rule  clearly 
establish  tiie  right  of  the  defendant  to  a  trial  with  respect  to 
the  merits  of  the  controversy.  Nevertheless  the  proceedings 
should  not  be  opened  unless  upon  the  equitable  condition  that 
the  judgment  and  execution  "be  allowed  to  stand  as  security  to 
the  plahitiff.  This  result  has  been  reached  in  consequence  of 
the  existence  of  a  legal  flaw  in  the  affidavit  accompanying 
the  plea  and  demurrer.  The  defect  here  referred  to  is  the 
omission  fo  show  in  this  affidavit  that  such  of  the  officers  of 
the  defendant  as  should  primarily  verify  the  bona  fides  of  the 
act  of  putting  in  a  defence,  are  absent.  The  statute  does  not 
permit  the  attorney  or  agent  in  the  action  to  take  the  affidavit 
unless  in  the  absence  of  the  defendant.  Bev.,  p.  866,  p^.  114. 
When  a  corporation  is  defendant  it  should  be  shown,  in  order 
to  validate  an  affidavit  made  by  the  attorney,  that  its  officers 
are  absent.  As  the  agent  in  the  action  is  not  generally  pos- 
sessed of  any  knowledge  of  the  matters  in  litigation  except 
what  he  derives  from  his  principal,  to  allow  his  oath  to  be 
substituted  for  that  of  such  principal  when  the  latter  is  at 
hand,  would,  in  substance,  convert  the  statutory  verification 
of  these  pleadings  into  a  mere  form.     For  this  insufficiency 
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it  was  formally  correct  to  treat  the  plea  and  demurrer  as  nul- 
lities and  to  enter  judgnunt  over  them. 

If  the  defendant  desire  a  trial  on  the  merits,  the  proceed- 
ings will  be  so  far  opened,  but  no  further.  As  already  stated, 
tiie  judgment,  execution  and  proceedings  already  taken  under 
it  will  stand  as  security  to  the  plaintiff. 


ORDINARY  V.  BENJAMIN  F.  DEAN  ET  AL. 

In  an  action  on  a  guardian's  bond,  it  is  a  good  plea  in  defence  that  the 
guardian  settled  his  account  in  the  Orplians'  Court,  on  removal,  and 
that  the  succeeding  guardian  presented  a  claim  for  the  amount  due  to 
the  assignee  of  the  guardian  under  an  assignment  for  the  equal  benefit 
of  all  creditors,  and  received  a  full  distributive  quota  from  such  as- 
signee, if  the  claim  was  presented  in  good  faith,  and  for  the  benefit  of 
the  infant's  estate. 

The  discharge  of  the  guardian  by  the  voluntary  act  of  the  succeeding 
guardian,  in  coming  in  under  the  a.ssignment  in  good  faith,  but  with- 
out the  consent  of  tlie  sureties,  will  equally  release  them  from  tiie 
bond. 

The  guardian  and  sureties  are  only  released  from  such  breaches  as  are 
included  in  the  final  settlement  of  the  account  in  the  Orphans'  Court, 
and  not  from  damages  sustained  by  the  infant's  estate  by  alleged  fraud 
or  misconduct  of  the  guardian. 


On  demurrer  to  pleas. 

The  defendants,  Mahlon  D.  Dickinson  and  Samuel  M.  Lip- 
pincott,  impleaded  with  Benjamin  F.  Dean,  plead  four  pleas 
to  the  declaration  filed  in  the  name  of  the  Ordinary  in  an 
action  against  liiem  on  a  guardian's  bond,  dated  December 
26th,  1860,  in  the  penal  sura  of  $3000.  Demurrers  to  the 
third  and  Iburtli  pleas,  joinders  to  these  demurrers,  and  repli- 
cations to  the  first  and  second  pleas  were  filed.  The  defend- 
ant, Benjamin  F.  Dean,  guardian,  made  no  defence.  Tiie 
breiiches  assigned  in  the  declaration  are  that  the  said  Benja- 
min F.  Dean  did  not,  within  three  months  from  the  date  of 
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the  1)011(1,  deliver  to  the  surrogate  an  inventory,  upon  oath, 
of  all  the  estate  of  the  infant,  Albert  F.  Dean,  which  he  had 
received  and  taken  possession  of;  and  did  not  deliver  to  the 
surrogate  an  inventory  of  the  personal  property  of  said  in- 
fant wiiicli  came  to  his  hands  or  possession  after  the  date  of 
said  bond  ;  that  the  said  guardian  did  not  take  care  of  the 
estate  of  the  said  infant,  and,  though  often  requested  so  to  do, 
did  not  render  the  estate  of  the  said  infant  in  the  condition 
of  the  said  bond  mentioned  to  such  person  as  by  law  had, 
(before  the  beginning  of  the  suit,)  become  entitled  to  receive 
the  same.  The  declaration  avers  demand  of  the  estate  of  the 
infant  by  George  W.  Richman,  who  was  appointed  guardian 
to  succeed  Benjamin  F.  Dean,  June  8th,  1877,  and  like  de- 
mand by  Albert  F.  Dean  July  1st,  1879,  after  he  had  come 
to  the  age  of  twenty-one  years ;  also  the  neglect  and  re- 
fusal to  render  and  deliver  the  estate  to  either  of  them,  by 
reason  of  which  breaches  the  bond  became  forfeited  and  an 
action  hath  accrued. 

The  third  and  fourth  pleas  are  alike  in  substance,  setting 
out  that  on  April  10th,  1877,  Benjamin  F.  Dean,  the  guar- 
dian, made  an  assignment  of  his  estate  for  the  equal  benefit 
of  his  creditors,  according  to  the  statute;  that  at  the  May 
Term,  1877,  he  stated  and  filed  his  final  account  in  the  Salem 
county  Orphans'  Court,  and  that  the  amount  was  passed  and 
allowed  by  said  court,  decree  made  thereon,  and  the  sum  of 
§3722.95  was  ascertained  by  the  account  and  decree  to  bo 
due  from  Benjamin  F.  Dean  to  the  infant  on  account  of  his 
guardianship;  that  George  W.  Richman,  who  was  appointed 
and  accepted  the  guardianship  of  the  infant,  July  3d,  1877,. 
presented  a  claim  under  oath,  (in  pursuance  of  the  terms  of 
the  aforesaid  act,)  to  William  A.  Wood,  assignee,  whereby  he 
claimed  said  sum  of  $3722.95  decreed  and  found  due  on  account 
of  the  guardianship ;  that  Richman  received  from  the  assignee 
a  fair  and  equal  dividend  from  the  estate  of  Benjamin  F. 
Dean,  amounting  to  $1869.61,  which  was  paid,  accepted  and 
received  by  the  guardian  in  full  satisfaction  and  discharge  of 
all  moneys  due  from  Benjamin  F.  Dean  as  guardian  of  said 
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infaut,  or  for  any  matter  growing  out  of  the  guardianship, 
and  in  full  satisfaction  and  discharge  of  all  damages  sustained 
by  the  infant  or  any  one  in  his  behalf  by  reason  of  anything 
in  the  condition  of  the  bond  specified,  and  the  breaches  in  the 
declaration  mentioned,  and  that  the  defendants  are  thereby 
discharged  from  all  liability. 

Argued  at  November  Term,  1881,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Reed  and  Magie. 

For  the  plaintiflP,  M.  P.  Gi-ey. 

For  the  defendant,  C.  H.  Sinnickson. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  abstract  from  the  pleadings  above  given 
shows  that  the  defendants,  Lippencott  and  Dickinson,  who  are 
sureties  on  the  guardian's  bond,  rest  their  defence  in  this 
action  on  their  third  and  fourth  pleas,  which  have  been  de- 
murred to,  on  the  settlement  by  their  principal  to  his  final 
account  in  the  Orphans'  Court,  and  the  acceptance  by  his  suc- 
i.t'ssor  in  the  office  of  guardian  of  a  dividend  from  the  assignee 
amounting  to  $1869.61,  about  one-half  the  sum  of  $3722.95, 
due  by  the  decree  of  that  court  in  such  final  settlement. 

It  must  be  assumed  on  the  facts  appearing  in  the  record 
that  the  settlement  of  the  guardian's  account  in  the  Orphans' 
Court  was  regular,  and  that  the  conduct  of  Riehman,  the  suc- 
ceeding guardian,  in  presenting  the  claim  of  the  infant,  was 
in  good  faith,  and  that  he  obtained  a  full  and  equal  dividend 
()('  the  entire  estate  of  the  former  guardian,  assigned  by  him 
under  the  statute  for  the  equal  benefit  of  all  his  creditors. 
That  the  second  guardian  had  a  legal  right,  in  good  faith, 
and  exercising  a  fair  discretion  for  the  benefit  of  his  ward's 
estate,  to  present  a  claim  for  this  balance  due  him,  and  accept 
it  from  the  assignee,  can  hardly  be  doubted.  He  stands  in 
the  same  position  as  any  other  trustee  who  may,  generally, 
acting  in  good  faith,  compound  or  release  a  debt  due  the  trust 
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^tate.  Such  composition  or  release,  for  a  valuable  considera- 
tion, is  prima  facie  valid  and  elFectual,  and  if  the  ward,  after 
becoming  of  age,  seeks  to  impeach  it,  the  burden  is  upon  him 
to  show  that  it  was  not  made  in  good  faith,  but  in  fraud  of 
his  rights.  Torvy  v.  Black,  58  N.  Y.  185  ;  Blue  v.  Marshall, 
3  P.  Wms.  381 ;  Weed  v.  Ellis,  3  Caines  253 ;  Weston  v. 
Stewart,  11  Me.  326;  Hutchins  y.  Johnson,  12  Conn.  376; 
Perry  on  Trusts,  §  482  ;  Schouler  on  Dom.  Ret.  '•'463,  It  is 
right,  as  the  infant  cannot  act  for  himself,  that  some  one 
should  be  authorized  in  his  behalf  to  compound  and  settle 
with  his  debtor  a  claim  made  on  account  of  his  estate.  In 
this  case  the  bond  was  made  in  1860,  and  after  the  lapse  of  so 
many  years  it  might  be  that  the  sureties  were  irresponsible, 
or  that  more  could  be  obtained  by  presenting  the  claim  under 
the  assignment  than  by  action  against  the  guardian  and  his 
sureties  on  the  bond ;  if  this  were  so,  the  act  of  the  guardian 
in  presenting  the  claim  and  accepting  the  dividend  uuder  the 
assignment,  would  be  for  the  benefit  of  the  infant's  estate ; 
but  if,  on  the  contrary,  the  sureties  were  good,  and  by  pro- 
ceedings on  the  bond  the  entire  amount  of  the  debt  could 
have  been  obtained,  the  ward,  on  arriving  at  full  age,  could 
call  him  to  account  for  his  misconduct.  But  upon  the  plead- 
ings as  they  now  appear,  we  must  assume  that  the  guardian 
acted  discreetly  and  honestly  for  his  ward's  interest  in  putting 
in  the  claim  under  the  assignment  and  accepting  the  dividend 
from  the  assignee  of  the  guardian's  estate,  and,  as  in  the  case 
of  any  other  bond  given  for  the  performance  of  special  con- 
ditions, accord  and  satisfaction,  with  an  averment  of  accept- 
ance, may  be  pleaded  in  bar  to  the  recovery  of  the  damages 
occasioned  by  breach  of  any  of  the  conditions  of  such  bond. 
Morris  Canal  Co.  v.  Van  Vorst,  1  Zab.  100.  These  ]>leas  are 
in  the  nature  of  accord  and  satisfaction,  and  aver  an  accept- 
ance in  full  satisfaction  of  all  the  breaches  charged  in  the 
declaration.  Admitting  this  to  be  true,  and  that  the  debt  due 
the  ward's  estate  is  settled  and  discharged  as  against  his  former 
guardian,  what  will  be  the  effect  of  such  settlement  and  dis- 
charge under  the  assignment  in  this  action  against  him  and 
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his  sureties  on  this  bond  ?  His  defence  would  be  complete, 
and  his  discharge  would  be  a  bar  to  any  recovery,  for  by  sec- 
tion twenty-one  of  the  statute,  {Rev.,  p.  4:0,) '^  the  creditors 
who  shall  come  in  under  said  assignment  and  exhibit  their 
demands  as  aforesaid  for  a  dividend,  shall  be  wholly  barred 
from  having  afterwards  any  action  or  suit  at  law  or  equity 
against  such  debtors  or  their  representatives."  The  discharge 
of  the  debtor  is  final  unless  fraud  be  proved  in  the  assignment. 
This  result  is  effected  by  the  voluntary  act  of  the  creditor  in 
exhibiting  his  claim  and  coming  in  under  the  assignment. 
He  is  not  compelled  by  the  statute  to  accept  a  dividend  in 
settlement  with  his  debtor,  but  may  hold  his  claim  aud  take 
the  chance  of  making  it  out  of  other  estate,  or  property  not 
included  in  the  assignment;  or  in  this  case  he  might  hold 
the  guardian  and  his  sureties  on  their  bond,  but  he  may  not, 
by  his  voluntary  act,  without  the  consent  of  the  sureties,  re- 
lease the  principal  by  accepting  a  composition  in  discharge  of 
the  debt  for  which  the  bond  has  been  given  as  security.  It 
stancls  upon  the  same  principle  as  giving  time  to  the  principal 
debtor  upou  a  binding  agreement  without  the  consent  of  the 
surety,  and  will  discharge  the  latter  from  liability.  It  is  other- 
wise where  the  release  of  the  principal,  or  co-obligor,  is  effected 
by  statute,  or  by  an  order  of  court  wherein  he  is  nut  an  actor. 
Without  referring  to  the  many  cases  that  might  be  cited  as 
authority,  the  single  case  of  Guild  v.  Butler,  122  Mass.  498, 
will  illustrate  this  distinction  between  a  composition  deed  by 
the  act  and  consent  of  all  creditors  and  the  proceedings  for 
discharge  in  bankruptcy  or  by  statute,  one  of  which  is  volun- 
tary and  the  other  compulsory.  In  the  latter  case  a  creditor 
of  a  bankrupt  does  not,  by  the  resolution  made  by  a  portion  of 
the  creditors  for  a  composition  under  the  bankrupt  law  of 
1874,  release  a  person  liable  as  a  surety  for  the  bankrupt's 
debt  to  him.  It  is,  however,  the  general  rule,  that  a  surety 
is  released  when  the  principal  debtor  is  disoliarged  by  the  vohui- 
tary.  act  of  his  creditor.  Be  Coly.  on  Guar.  399  To  preserve  his 
security  on  a  joint  obligation,  the  creditor  should  reserve  the 
right  on  the  presentation  of  his  claim  to  the  assignee,  oblain 
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the  consent  of  the  sureties,  and  their  agreement  to  continue 
their  liability. 

There  is  no  force  in  the  suggestion  that  this  partial  pay- 
ment by  a  dividend  under  the  assignment,  being  the  payment 
of  a  loss  pum  of  money  than  the  whole  debt,  is  no  satisfaction 
of  the  infant's  claim,  for  while  it  is  the  legal  rule  that  a  part 
payment  without  a  formal  release  cannot  be  pleaded  as  an 
accord  and  satisfaction  of  a  larger  debt,  this  payment  was 
made  and  accepted  under  a  statute  by  a  composition  and 
agreement  with  creditors  that  all  claims  presented  under  the 
assignment  should  be  settled,  and  each  received  his  dividend 
in  satisfaction.     Daniels  v.  Hatch,  1  Zab.  391. 

Thus  far  the  case  has  been  considered  as  if  the  only  breach 
assigned  was  the  non-payment  to  the  succeeding  guardian  or  to 
the  ward,  on  arriving  at  full  age,  of  the  sum  ascertained  by 
the  decree  of  the  Orphans' Court  to  be  due  from  the  principal 
obligor  in  this  bond,  but  there  are  other  breadies  set  out :  (1) 
that  the  guardian  did  not,  within  three  months  from  the  date 
of  the  bond,  deliver  an  inventory  to  the  surrogate;  (2)  that 
he  did  not  deliver  to  the  surrogate  an  inventory  of  all  the 
personal  estate  of  the  infant  which  came  to  his  hands  after 
the  date  of  the  bond  ;  (3)  that  lie  did  not  take  care  of  the 
estate  of  the  infant,  and  (4)  that  he  did  not  render  up  the 
estate  to  the  person  entitled  by  law  to  receive  the  same.  To 
all  these  breaches  the  defendants  plead,  in  the  third  and  fourth 
pleas,  that  the  settlement  of  the  guardian's  account  in  the 
Or})hans'  Court,  the  claim  presented  to  the  assignee,  and  the 
dividend  received  on  the  sum  of  $3722.95,  ascertained  by  the 
account  and  decree  of  the  Orphans'  Court  to  be  due  from  the 
said  Benjamin  F.  Dean  to  the  infant  on  account  of  the  guar- 
dianship, included  not  only  the  amount  due  for  the  estate  re- 
ceived by  the  guardian,  but  all  damages  sustained  by  the  in- 
fant, or  any  one  in  his  behalf,  by  reason  of  any  breach  of  the 
condition  of  the  bond.  It  is  claimed  that  the  debt  and  dam- 
ages were  all  satisfied  by  the  payment  and  acceptance  of  the 
dividend.  It  is  obvious  that  the  Orphans'  Court,  acting  under 
its  statutory  authority,  heard,  determined  and  settled  the  final 
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account  of  the  guardian,  and  found  a  certain  amount  of  the 
estate  of  the  infant  due  from  tlie  guardian  to  his  successor  in 
office,  and  to  the  ward.  This  sum,  the  defendants  say,  the 
guardian  has  settled  by  the  distributive  quota  of  his  estate 
received  from  his  assignee.  What  money  was  there  to  pay 
the  damages  alleged  in  the  declaration  to  have  been  sustained 
by  the  default  and  misconduct  of  the  guardian  in  not  caring 
for  the  estate,  and  how  were  these  damages  ascertained  and 
adjusted  by  the  Orphans'  Court?  It  is  manifest  that  the 
damages  claimed  for  these  breaches  are  outside  of  this  settle- 
ment,  and  there  is  no  legal  accord  and  satisfaction  for  them  ia 
these  pleas.  There  can  be  no  legal  inference  that  the  court 
passed  upon  the  question  of  these  damages,  if  they  had  the 
power  to  do  so,  nor  will  the  pleader  be  allowed  to  draw  such 
inference.  Potter  v.  Hiscox,  30  Conn.  508.  It  is  frivolous- 
pleading,  therefore,  for  the  defendants  to  say  that  the  divi- 
dend paid  not  only  the  debt  on  the  account,  but  was  also  re- 
ceived in  satisfaction  of  damages  for  the  other  alleged  breaches; 
of  the  bond,  and,  if  it  appear  judicially  to  the  court,  on  the 
defendants'  own  showing,  that  they  have  pleaded  false  pleas, 
this  is  a  good  cause  for  demurrer.  1  Chit.  PL  *541.  For  this 
reason,  that  the  defendants  have  failed  to  answer  in  these  two 
general  pleas  all  the  actionable  breaches  laid  in  the  declara- 
tion, there  should  be  judgment  for  the  plaintiff  on  the  de- 
murrers to  the  third  and  fourth  pleas. 


WILLIAM  li.  CORBIN,  RECEIVER,  v.  JOHN  C.  DE  LA  VERGNE. 

If  a  receiver  loan  trust  funds  without  legal  authority,  and  take  a  prom- 
issory note  for  security,  the  want  of  such  legal  authority  is  not  a  good 
defence  in  an  action  on  the  note,  brought  by. a  subsequently-appointed 
.  receiver,  who  holds  it  as  part  of  the  assets  of  the  trust  estate. 


On  rule  to  show  cause  certified  from  the  Hudson  Circuit 
Court. 
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By  an  order  of  the  Chancellor,  dated  January  20th,  1875, 
Michael  Sandford  was  appointed  receiver  of  the  Union  Bank 
of  Jersey  City,  an  insolvent  corporation.  A  subsequent  urder 
was  made  January  10th,  1881,  removing  Sandford  from 
office,  as  receiver,  and  appointing  the  plaintiff,  William  H. 
Corbin,  in  his  stead.  The  plaintiff  received,  as  part  of  the 
assets  of  the  bank,  a  promissory  note  dated  May  15th,  1875, 
signed  by  J.  C.  De  La  Vergne,  maker,  for  SI 200,  payable 
sixty  day's  after  date  to  the  order  of  James  Gopsill,  and  en- 
dorsed by  him,  "  protest  waived."  On  this  note  the  present 
action  was  brought ;  it  was  tried  without  jury,  and  the  finding 
was  for  the  plaintiff',  $1661.31  damages. 

When  the  note  was  made,  May  15th,  1878,  Sandford  and 
Gopsill  signed  and  delivered  to  the  defendant  an  agreement 
in  writing,  reciting  that  it  was  made  at  their  request  for  their 
accommodation,  and  promising  to  take  up  and  pay  the  note 
at  maturity  and  hold  him,  the  defendant,  harmless  from  all 
costs,  liabilities  and  expenses  groAving  out  of  the  same. 

Argued  at  November  Term,  1881,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Reed  and  Magie. 

For  the  plaintiff,  G.  Collins 

For  the  defendant,  W.  Brinkerhoff. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  It  is  evident  that  the  note  in  controversy 
was  made  by  the  defendant  for  the  accommodation  of  Sand- 
ford and  Gopsill,  or  one  of  them,  for  the  purpose  of  borrow- 
ing money  by  loan,  discount  or  otherwise.  It  was  signed  by 
the  defendant  as  maker,  on  the  credit  of  the  persons  who  ob- 
tained his  signature,  upon  the  security  of  the  guaranty  which 
they  gave  him  at  the  time,  that  they  would  pay  it  at  maturity 
and  save  him  harmless.  The  note  was  used  for  the  purpose 
intended  by  the  parties,  for  on  the  same  date  it  bears,  there  is 
found  on  the  receiver's  cash-book  a  debit  entry,  "  Hud.  Co. 
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Nat.  Bank  Rec.  Acc't.  W.  A.  Dixou,  cash  for  drawer, 
$1200,"  (Dixou  was  the  receiver's  clerk);  and  a  credit  entry 
in  Uiau  account,  "De  La  Vergne,  $1200."  These  entries  and 
the  evidence  show  that  §1200  of  money  in  the  receiver's 
liands  were  drawn  out  and  this  note  substituted  therefor.  It 
was  endorsed  by  Gopsill  alone,  although  it  appears  by  the 
guaranty  given  to  the  maker  and  by  other  testimony,  that 
Sandford,  the  receiver,  was  interested  in  the  loan,  and  proba- 
bly had  the  entire  proceeds.  If  this  were  so,  he  would  liardly 
wish  his  name  to  appear  on  the  note  and  in  the  account  as  the 
person  who  actually  received  the  benefit  of  the  loan  from 
funds  held  in  trust  by  him  as  receiver.  The  defendant  does 
not  complain  that  he  was  deceived  or  injured  by  the  use  made 
of  the  note  which  was  delivered  by  him  to  Gopsill  and  Sand- 
ford,  to  be  used  for  the  accommodation  of  one  or  both  of 
them.  The  defence  is  that  Sandford  had  no  legal  right  to 
make  the  loan  and  take  the  note  as  security  for  the  return  of 
the  funds  borrowed.  This  question  can  only  be  raised  by  the 
court  that  appointed  the  receiver,  and  for  the  benefit  of  those 
who  are  interested  in  the  funds  that  were  held  by  the  receiver 
who  made  the  loan.  If  there  were  an  illegal  lending  of  the 
money,  the  defendant  can  be  in  no  way  injured  thereby,  for 
there  was  no  fraud  or  deception  used  to  induce  him  to  sign 
the  note,  nor  has  it  been  diverted  from  the  purpose  of  ac- 
commodation for  which  it  was  made  by  him.  The  note  was 
transferred  to  and  accej)ted  by  the  present  receiver,  and  re- 
ported to  the  court  by  Sandford,  as  a  voucher  and  security  for 
the  money  received  on  the  credit  of  the  drawer,  and  to  make 
good  the  debit  in  the  cash  account.  The  amount  of  the  note 
must  therefore  be  paid  by  the  maker  unless  it  appears  that  it 
lias  l)een  satisfied  in  some  other  way. 

Mr.  Sandford  says  that  the  note  should  have  been  charged 
to  him  on  account  of  his  compensation,  init  it  does  not  appear 
(hat  any  allowance  was  made  to  him  for  compensation  for  his 
services  as  receiver  until  April  9th,  1877,  Avhen  an  order  was 
nmde  l)y  the  Chancellor  fixing  the  amount,  and  nothing  is 
shown  to  have  been  due  him  as  former  president  of  the  bank 
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at  the  time  of  the  maturity  of  the  note;  tiiere  wore,  there- 
fore, no  funds  to  his  credit  against  which  tiie  charge  could  be 
made.  If  it  was  his  purpose  to  charge  the  note  against  liim- 
self,  and  pay  it,  there  is  no  proof  that  it  was  ever  done,  but, 
on  the  contrary,  the  charge  was  open  and  unsettled  when  the 
books,  papers  and  assets  of  the  bank  were  transferred  by  him 
to  his  successor  in  office.  It  is  not  even  shown  that  at  the 
maturity  of  the  note,  or  at  any  time  afterwards,  prior  to  this 
transfer,  he  had  money  due  to  him  in  this  account  that 
could  have  been  applied  to  the  payment  of  this  note.  What- 
ever may  have  been  his  ])urpose,  there  is  no  evidence  that  such 
purpose  was  effected  and  the  note  paid. 

The  rule  to  show  cause  should  be  discharged,  with  costs, 
and  the  Circuit  Court  is  so  advised. 


JACOB    MERRITT    AND    BENJAMIN   R.   LAMB  v.  WILLIAM 
HARPER,  Jr.,  AND  CALEB  L.  ADAMS  ET  AL. 

In  an  action  for  trespass  to  lands,  where  the  damages  found  are  alleged  to 
be  excessive,  the  verdict  will  not  be  set  aside  on  a  mere  preponder- 
ance of  proof,  nor  unless  it  is  so  evident  that  the  jury  have  erred  as 
to  convince  of  mistake,  prejudice  or  partiality. 


In  trespass.     On  rule  to  show  cause. 

Argued  at  November  Term,  1881,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder  and  Magie. 

For  the  plaintiffs,  F.  Voorhees. 

For  the  defendants,  J.  H.  GaskiU. 

The  opinion  of  the  court  was  delivered  by 
Scudder,  J.     This  is  an  action  of  trespass  for  cutting  and 
taking  away  cedar  trees  on  lands  of  the  plaintiffs.     Tiie  jury 
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liaving  found  a  verdict  for  the  plaintiffs  for  81391,  a  rule  to 
show  cause  why  a  new  trial  should  not  be  granted  was 
allowed.  The  damages  are  alleged  to  be  excessive.  The 
cutting  extended  over  a  tract  of  about  twenty-two  acres,  and 
by  the  estimate  of  plaintiffs'  witnesses  eleven  or  twelve  acres 
of  cedar  swamp  were  cut  down,  causing  a  loss  and  damage  of 
from  31200  to  $1500.  The  defendants'  witnesses  say  that  there 
were  cuttings  on  eight  and  twenty-six  hundredths  acres,  and 
the  value  of  the  cedar  cut  was  from  $203  to  $258.  The  dif- 
ference between  the  witnesses  is  considerable,  but  it  was  tiie 
province  of  the  jury  to  say  to  which  of  them  the  greater 
credit  should  be  given.  It  is  not  enough  that  the  court,  with 
the  maps  and  printed  testimony  before  them,  might  arrive  at 
a  different  conclusion,  and  feel  inclined  to  reduce  the  amount 
of  damages,  nor  is  it  sufficient  that  there  appears  to  be  a  pre- 
ponderance of  proof  in  favor  of  such  reduction.  The  verdicts 
of  juries  do  not  stand  on  such  uncertain  foundations.  It  is 
only  where  it  is  so  evident  that  the  jury  have  erred  as  to  con- 
vince us  that  there  has  been  a  mistake,  and  that  the  verdict  is 
the  result  of  misapprehension,  prejudice  or  partiality,  that  this 
court  will  interfere.  We  find  no  such  cause  for  disturbing 
this  verdict,  and  the  rule  to  show  cause  will  be  discharged, 
with  costs. 


PETER  METZGER  AND  BENJAMIN  CARHART  v.  CALEB  POST 
AND  GEORGE  RUSSELL. 

A  declaration  which  states  tliat  the  defendants  dredged  through  a  bed  of 
oysters  of  the  plaintiffs  lying  under  the  waters  of  Raritan  bay,  upon 
grounds  marked  so  that  the  defendants  knew  that  they  were  held  as 
private  property,  and  converted  and  disposed  of  the  said  oysters  to 
their  own  use,  on  demurrer — Held,  good. 


This  is  an  action  in  trespass  for  the  taking  of  oysters  lying 
in  Raritan  bay.     The  declaration  is  as  follows : 
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Monmouth  Circuit  Court  of  the  14th  day  of  May,  1881. 

Monmouth  county,  ss. — George  Post  and  George  Russell, 
the  defendants  in  this  suit,  were  summoned  to  answer  unto 
Peter  Metzger  and  Benjamin  Carhart,  the  plaintiffs  therein, 
of  a  plea  of  trespass,  and  thereupon  the  said  plaintiffs,  by 
Robbins  &  Hartshorne,  their  attorneys,  complain,  for  that  the 
said  defendants,  on  the  3d  day  of  May,  1881,  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement 
of  this  suit,  with  force  and  arms,  dredged,  raked  and  tonged 
over,  upon  and  through  a  certain  large  bed,  parcel  and  quantity 
of  oysters,  to  wit,  fifteen  hnndred  bushels  of  oysters  of  the 
said  plaintiffs,  of  great  value,  to  wit,  of  the  value  of  S2000, 
then  lying  and  being  under  the  waters  of  Raritan  bay,  near 
the  town  of  Keyport,  off  East  Point,  in  the  township  of  Rari- 
tan and  county  aforesaid,  in  and  upon  ground  properly  and 
sufficiently  staked,  marked,  designated  and  identified  by  the 
said  plaintiffs,  so  that  the  said  defendants  could  and  did  know 
that  tlie  said  oysters  were  planted  and  deposited  there  and  held 
as  private  property  by  the  said  plaintiffs,  and  where  no  other 
oysters  were,  and  then  and  there  greatly  disturbed,  injured, 
damaged  and  destroyed  the  said  oysters,  and  then  and  there 
took  and  carried  away  a  large  quantity  of  the  same,  to  wit, 
three  hundred  bushels  thereof,  of  great  value,  to  wit,  of  the 
value  of  $600,  and  converted  and  disposed  of  the  same  to  their 
own  use ;  whereby  the  said  oysters  of  the  said  plaintiffs  were, 
many  of  them,  killed  and  destroyed,  and  the  others  covered 
and  mixed  with  mud  and  sand  and  the  like,  and  greatly  dis- 
turbed and  hindered  in  growth  and  profit,  and  the  said  plain- 
tiffs were  hindered  and  prevented  fi-om  taking,  selling  and 
marketing  the  same  in  proper  time  and  manner,  and  thereby 
lost  and  were  deprived  of  all  the  profits,  benefits  and  advan- 
tages which  might  and  would  otherwise  have  arisen  and  ac- 
crued to  them  therefrom,  to  wit,  at  the  township  of  Raritan, 
in  the  county  of  Monmouth  aforesaid. 

And  also,  for  that  the  said  defendants,  on  the  day  and  year- 
aforesaid,  with  force  and  arras,  &c.,  to  wit.  at  the  township  of 
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Raritan,  in  the  county  of  Monmouth  aforesaid,  seized  and 
carried  away  certain  goods  and  chattels,  to  wit,  four  hundred 
bushels  of  oysters  of  the  said  plaintiffs,  of  great  value,  to 
wit,  of  the  value  of  $800  of  lawful  money  of  the  United 
States,  then  and  there  found  and  being,  and  converted  and 
disposed  of  the  same  to  their  own  use,  and  other  wrongs 
to  the  said  plaintiffs  then  and  there  did,  against  the  peace  of 
the  State  of  New  Jersey,  and  to  the  damage  of  said  plaintiffs 
of  $2000,  and  therefore  they  bring  this  suit,  &c. 

ROBBINS  &  HaRTSHORNE, 

Attorneys  of  Plaintiffs. 

To  this  declaration  a  demurrer  was  interposed. 
The  questions  of  law  arising  thereon  were  certified  by  the 
Circuit  judge  to  this  court  for  its  advisory  opinion. 

Argued  at  November  Term,  1881,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Reed  and  Magie. 

For  the  plaintiffs,  C  Robbins. 

For  the  defendants,  W.  H.  Vredenburgh. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  question  mooted  upon  the  argument  of  the 
issue  raised  by  the  demurrer  to  the  declaration  in  this  case 
was  the  following  :  Does  a  person  who  places  oysters  upon  land 
belonging  to  the  State  of  New  Jersey,  lying  under  tidal 
waters,  where  oysters  will  naturally  grow,  retain  title  so  as  to 
be  able  to  maintain  an  action  against  a  person  who  takes 
them  ? 

The  entire  discussion  was  built  up  upon  a  condition  of  fact 
which  is  not  disclosed  by  the  declaration.  The  declaration 
sets  out  that  the  defendants  dredged  through  a  bed  of  oysters 
of  the  plaintiffs  lying  under  the  waters  of  Raritan  bay,  upon 
grounds  marked  so  that  the  defendants  knew  they  were  held 
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as  private  property,  &c.,  and  convened  and  disposed  of  the 
said  oysters  to  their  own  use. 

The  declaration,  therefore,  states  that  the  property  of  the 
plaintiffs  was  taken  and  used  by  the  defendants.  Any  right 
which  the  defendants  claim  as  a  justification  for  this  act  must, 
as  the  pleadings  staud,  appear  upon  the  face  of  the  declaration. 
Assuming  that  this  court  will  take  judicial  notice  that  the 
waters  of  Raritan  bay  are  tidal  waters,  and  the  land  under 
them  is  the  property  of  the  state,  the  only  fact  in  the  case 
which  distinguishes  the  pleadings  of  the  plaintiffs  from  an 
ordinary  declaration  in  an  action  for  trespass  de  bonis  aspor- 
tatis,  is  that  the  property  of  plaintiffs  was  lying  in  navigable 
waters. 

If  any  presumption  of  abandonment  of  property  would 
arise  from  this  fact  alone,  that  it  was  so  placed,  (which  is  not 
admitted,)  yet  the  averment  of  the  marking  of  the  ground 
refutes  any  notion  of  an  abandonment  arising  from  that  cause. 
The  circumstance  that  the  property  of  the  plaintiffs  was  de- 
posited in  tidal  waters  would,  at  best,  fix  upon  it  the  charac- 
ter of  a  nuisance,  but  that 'would  not  confer  upon  any  person 
the  right  to  take  and  convert  the  property  to  his  own  use. 

The  law  is  clearly  and  correctly  stated  in  the  case  of  State  v. 
Taylor,  3  Butcher  117,  123.  Said  Chief  Justice  Green  :  "  Ad- 
mitting that  the  planting  of  oysters  in  the  public  waters  was 
a  clear  case  of  nuisance  and  encroachment  upon  the  public 
right,  it  could  give  the  defendant  no  right  to  steal  them  or 
appropriate  them  to  his  own  use." 

In  the  case  of  Mayor  of  Colchester  v.  Brooke,  7  Q.  B. 
339,  the  doctrine  announced  by  the  court  was  still  broader, 
and  denied  the  right  of  a  private  person  to  interfere  with  the 
property  for  the  purpose  of  abating  a  public  nuisance. 

It  was  an  action  for  injuring  the  plaintiff's  oyster-beds  in 
the  river  Colne.  The  defendant's  vessel  grounded  on  the 
oyster-bed,  doing  damage.  The  defendant  pleaded  that  that 
part  of  the  river  was  a  public  navigable  river.  Upon  the 
trial  the  jury  found  that  the  defendant  had  been  negligent. 
The  court   held  that  the  defendant  was  liable  for  damages, 
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although  the  oysters  were  placed  in  the  channel  of  a  public 
navigable  river  so  as  to  create  a  public  nuisance.  Lord  Den- 
man  said  :  "  However  wrongful  the  act  of  the  plaintiffs,  yet 
as  the  defendant  suffered  no  special  inconvenience  thereby,  he 
certainly  could  not  have  been  justified  in  wilfully  impinging 
upon  or  destroying  the  oysters,  even  for  the  purpose  of  abat- 
ing the  nuisance." 

If  the  fact  in  this  case  be  that  the  ground  where  these 
oysters  were  is  a  natural  breeding-ground  for  oysters,  and  the 
defendants  are  of  the  opinion  that  this  fact  alone,  or  in  con- 
nection with  other  facts,  justifies  the  taking  and  converting  of 
these  oysters,  such  facts  must  be  pleaded  specially. 

Judgment  for  plaintiffs,  with  leave  for  defendants  to  plead 
over. 


E.  MERCEK  SHREVE  v.  MARCIA  R.  FREEMAN. 

When  there  is  an  express  agreement  between  solicitor  and  client,  whereby 
solicitor  undertakes  to  do  certain  services  respecting  client's  interest 
in  an  estate  for  a  certain  sum  stipulated  to  be  paid  by  client,  and  in 
the  performance  of  the  duty  so  undertaken  the  solicitor  takes  pro- 
ceedings in  client's  behalf  in  the  Court  of  Chancery,  which  result  in 
settling  the  estate  and  severing  and  securing  client's  share,  and  entitle 
him,  under  the  agreement,  to  the  specified  compensation ;  in  an  action 
therefor  the  client  ought  to  be  credited  with  a  sum  allowed  by  the 
Chancellor  to  the  solicitor  in  the  proceedings  in  chancery  out  of  the 
general  fund  of  the  estate,  when  it  appears  that  the  services  rendered 
by  the  solicitor  in  those  proceedings  were  such  as  were  included  in  his 
contract  with  his  client. 


In  case. 

Argued  at  November  Term,  1881^  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Reed  and  Magie. 

E.  M.  Shreve,  in  pro.  pers. 

For  the  defendant,  G.  I).  W.  Vroom. 
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The  opinion  of  the  court  was  delivered  by 

Magie,  J.  Plaintiff's  claim  is  based  on  certain  legal  ser- 
vices rendered  by  him  to  defendant  as  solicitor  and  counsel, 
respecting  her  interest  in  the  estate  of  Isaac  Brown  Parker, 
deceased,  upon  an  express  contract  on  her  part  to  pay  him 
$5000  therefor.  There  is  no  dispute  respecting  the  contract 
or  its  terms,  and  there  is  no  substantial  denial  that  plain- 
tiff did  render  the  services  agreed  on.  The  sole  dispute  be- 
tween the  parties  is  whether  plaintiff  has  not  in  fact  been 
paid.  Plaintiff  admits  he  received  from  defendant  $3100, 
and  gives  her  an  additional  credit  for  $357.15,  being  one- 
seventh  of  the  sum  of  $2500  received  by  him  from  an  allow- 
ance made  in  the  litigation  in  which  his  services  were  ren- 
dered. His  claim  is  thus  reduced  to  $1542.85.  Defendant 
claims  she  ought  to  be  allowed  the  whole  of  said  sum  of 
$2500,  in  which  case  the  plaintiff  has  been  overpaid  $600. 

The  employment  of  plaintiff  was  in  respect  to  an  undivided 
interest  of  an  estate.  The  protection  and  security  of  that  in- 
terest, and  the  removal  of  it  from  the  hands  of  an  executor 
who  had  given  no  security,  were  the  admitted  objects  of  plain- 
tiff's employment  and  of  defendant's  contract  for  compensa- 
tion. In  performance  of  his  duty  to  defendant,  plaintiff 
prosecuted  proceedings  in  her  behalf  in  the  Court  of  Chan- 
cery of  this  state  and  was  successful  in  procuring  a  decree 
satisfactory  to  her.  The  proceedings  necessarily  involved  the 
settlement  of  the  estate,  and,  incidentally,  the  interest  of  other 
persons  therein,  who  were  parties  to  the  proceedings,  appear- 
ing by  various  solicitors.  Defendant's  interest  was  only  one- 
seventh.  At  the  termination  of  those  proceedings  the  Chan- 
cellor made  an  allowance  of  $12,500  out  of  the  estate  to  the 
different  solicitors  and  counsel  employed,  of  which  sum  $2500 
was  awarded  to  plaintiff  and  received  by  him.  At  the  time 
the  order  was  made  the  Chancellor  had  no  knowledge  of  the 
contract  for  compensation  between  plaintiff  and  his  client.  It 
is  with  reference  to  this  sum  the  present  controversy  is  carried 
on,  and  the  question  is  whether  the  whole  or  only  one-seventh 
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of  it  is  to  be  allowed  defendant  upon  her  contract  to  compen- 
sate plaintiff. 

This  identical  question  has  been  before  tlie  courts  of  Penn- 
sylvania. Plaintiff  instituted  a  suit  against  defendant  in  that 
state  upon  his  claim.  He  obtained  a  verdict  in  the  court  be- 
low, and  the  case  was  taken  to  the  Supreme  Court  of  that 
state  for  review.  On  the  trial  of  the  case  below,  the  conten- 
tion of  plaintiff  was  the  same  now  made.  The  judge  there 
presiding  charged  the  jury  in  favor  of  plaintiff's  contention, 
holding  that  the  allowance  of  the  Chancellor  was  for  plain- 
tiff ^s  service  to  the  general  fund,  and  was  not  a  compensation 
to  plaintiff  for  the  particular  service  rendered  by  him  to  his 
client.  The  court  above  dissented  from  this  view,  reversed 
the  judgment  and  directed  a  new  trial.  The  opinion  was  de- 
livered by  Judge  Sharswood.  He  points  out  that  all  the  ser- 
vices rendered  by  plaintiff  were  clearly  within  the  scope  of 
his  duty  to  his  client  under  his  undertaking  with  her,  and 
that,  for  such  services,  plaintiff  had  no  claim  whatever  upon 
the  other  parties  interested,  although,  in  fact,  while  protecting 
his  client's  interest,  he  had  incidentally  benefited  them.  In 
that  view,  and  since  the  protection  of  the  client's  undivided 
interest  made  it  necessary  to  protect  the  general  fund,  he  con- 
cludes that  no  part  of  the  §2500  was  for  services  rendered  to 
any  one  else  but  the  client,  and  that  "  whatever  counsel  thus 
receives  ought  to  be  regarded  as  a  credit  on  account  between 
him  and  his  client." 

A  petition  for  re-hearing  was  afterward  filed.  It  appears  to 
have  been  put  on  the  ground  that  the  court  had  erred  in  con- 
sidering the  allowance  to  have  been  made  for  a  service  to  the 
general  fund,  and  to  have  claimed,  apparently,  that  it  was 
made  "  because  plaintiff  had  assisted  the  Chancellor  in  arriv- 
ing at  a  just  conclusion  as  to  the  interest  of  parties  entitled 
to  three-sevenths  of  the  fund,  in  connection  with  which  no 
solicitor  appeared  before  the  accounting  officer."  The  re- 
hearing was  denied.  Judge  Sharswood  again  delivering  the 
opinion  of  the  court.  He  declares  there  was  no  evidence  in 
the  case  supporting  the  ground  alleged  for  re-hearing,  and 
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that  if  any  evidence  of  that  kind  was  presented  iu  the  new 
trial,  it  might  be  good  reason  to  limit  the  credit  of  defendant 
to  the  one-seventh  of  the  sum  awarded 

The  eases  are  reported  in  5  Norr.  135,  and  35  Leg.  Int. 

164. 

The  plaintiff  then  abandoned  his  suit  in  Pennsylvania  and 
commenced  this  action. 

The  reasoning  and  conclusicm  of  Judge  Sharswood's   first 
opinion  are  so  satisfactory  that  I  might  adopt  them  as  ex- 
pressing my  own  view  of  this  subject.     The  employment  of 
plaintifi"  was  solely  by  Mrs.  Freeman.     In   performance  of 
his  profes>ional  duty  to  her,  he  was  obliged  to  do  certain  acts. 
Those  acts  resulted  in  protecting,  separating  and  securing  his 
client's  share.     As  a  necessary  incident,  the  shares   of  othei'S 
interested  in  the  estate  were  protected,  separated  and  secured 
to  them.     Yet  he  was  not  employed  by  the  court,  nor  by  the 
estate,  nor  by  the  other  parties  in  interest.     He  owed  them 
no  duty,  and  could  not  have  recovered  from  any  of  them  one 
dollar  of  compensation  for  his  services,  however  valuable  to 
them.     The  allowance  was  indeed  made  to  him  out  of  the 
general  fund  in  which  all  were  interested,  and  all,  therefore, 
contributed  to  it.     And  it  was  not  a  mere  gratuity.     It  was 
awarded  because  the  services,  though  rendered  to  the  client, 
had  been,  in  fact,  beneficial  to  all  interested.    Under  such  cir- 
cumstances, to  whom  and  for  whose  benefit  is  such  an  allow- 
ance to  go?     If  it  had  been  known  to  the  Chancellor  that 
the  agreement  for  compensation,  admitted  in  this  case,  existed, 
it  cannot  be  doubted  that  the  allowance  would  have  been  so 
made  as  to  be  applicable  as  a  credit  in  the  account  between 
solicitor  and  client.     Does  the  case  stand  in  any  different  light 
because  that  agreement  was  not  disclosed?     Manifestly,  it 
ought  not  to  be  so  treated.     What  the  Chancellor  ex  cequo  et 
bono  would  have  done,  the  law  will  enforce  as  implied  ironi 
the  circumstances  of  the  case.     If  there  had  been  no  agree- 
ment for  compensation,  but  merely  a  general  retainer  of  the 
solicitor,  and  if,  under  such  circumstances  as  are  here  dis- 
closed, an  action  on  an  implied  contract  for  a  quantum  vieruU 
Vol.  XV.  p 
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couKl  be  brought,  evidence  that  the  solicitor  liad  been  paid  for 
t!ie  same  service  would  clearly  be  admissible  to  reduce  the 
amount  plaintiff  could  recover,  I  tiiink  it  equally  admissible 
where  the  contract  is  express,  as  in  this  case.  Upon  such  a 
contract,  an  allowance  of  compensation  from  others — parties 
in  interest — for  the  services  due  to  and  rendered  for  the  em- 
])loyer,  but  indirectly  beneficial  to  the  others,  is,  in  effect,  an 
award  to  the  employer.  It  is  the  employer  and  client  who 
has  really  rendered  the  service,  by  his  solicitor  or  agent,  who 
had  been  engaged  to  do  the  specific  services  in  question  for  a 
specified  sum.  I  can  perceive  no  ground  whatever  justifying 
the  solicitor  in  claiming  it  as  his  own,  and  so  securing  double 
pay  for  the  same  identical  labor. 

The  question  was  settled  in  this  court  in  the  case  of 
Sohomp  V.  Sehenck,  11  Vrooni  195.  In  that  case  there  was  an 
express  contract  between  attorney  and  client  for  specified  ser- 
vices at  a  specified  compensation.  The  only  difference  between 
that  and  this  case  is,  that  in  the  former  the  compensation  was 
to  be  fixed  in  proportion  to  the  amount  collected,  while  in  this 
case  the  amount  was  definitely  agreed  on.  In  the  litigation  in 
that  case  it  appeared  an  allowance  had  been  made  to  the  at- 
torney by  the  Ordinary.  This  court  held  that  by  reason  of 
his  agreement  with  his  client,  the  attorney  had  no  right  to  the 
moneys  received  by  him  under  such  allowance,  and  that  those 
moneys  ought  to  have  been  deducted  from  the  amount  of  his 
compensation  due  from  liis  client  under  the  agreement. 

It  is  proper  to  add  that  plaintiff  claims  that  the  opinion 
of  Judge  Sharswood  was  expressed  upon  the  case  as  it  then 
stood,  and  that  there  now  appears  in  it  a  circumstance  which, 
he  claims,  would  have  altered  that  opinion  if  then  disclosed. 
I  do  not  understand  the  opinion  delivered  on  the  petition  for 
re  hearing  to  give  countenance  to  that  view,  but  if  it  does,  I 
am  unable  to  agree  with  it.  The  additional  circumstance  is 
thus  expressed  in  the  state  of  the  case  before  us:  "The  fol- 
lowing is  agreed  to  as  part  of  this  case,  that  in  the  accounting 
for  and  separation  of  the  different  interests  in  said  estate, 
the  plaintiff  herein  took  the  most  active  part,  and,  with  the 
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exception  of  Mrs.  Morris'  and  Mrs.  Grubb's  interest,  the 
other  three  legatees  were  not  actively  represented  by  their 
nominal  solicitor."  *  *  *  I  do  not  perceive  that  this 
alters  the  situation  of  plaintiff's  claim  in  the  least  degree.  It 
does  not  appear  that  plaintiff  was  employed  by  the  three 
legatees  mentioned,  or  that  the  allowance  was  made  on  their 
account  or  for  services  rendered  to  them.  The  allowance  was 
general,  out  of  and  on  account  of  the  whole  fund,  and,  being 
for  services  rendered  for  Mrs.  Freeman,  is  an  allowance  on 
-her  account.  If  plaintiff  was  more  active  than  others,  there 
is  no  pretence  that  he  did  more  than  his  duty  to  his  client 
required  him  to  do. 

Upon  these  grounds,  it  is  evident  the  client  will  not 
be  justly  treated  by  a  credit  of  only  one-seventh  of  the 
amount  allowed.  She  is  entitled  to  a  credit  for  the  whole 
amount. 


•WILLIAM  WAEWICK  v.  MONMOUTH  COUNTY  MUTUAL  FIRE 
INSURANCE  COMPANY. 

A  condition  annexed  to  and  made  part  of  a  policy  of  fire  insurance, 
which  provides  that  "  all  and  every  person  insuring  in  this  company 
must  give  notice  *  *  *  of  any  other  insurance  effected  in  their 
behalf  on  said  property,  *  *  *  in  which  case  each  office  shall 
be  liable  to  the  payment  only  of  a  ratable  proportion  of  any  loss  or 
damage  which  may  be  sustained,"  &c.,  is  not  restricted  to  other  insur- 
ance effected  prior  to  the  execution  and  delivery  of  the  policy  in  ques- 
tion. It  is  applicable  to  all  other  insurances,  whether  effected  before 
or  after  the  policy  in  question. 

The  declaration  in  this  case  was  founded  upon  a  policy  of 
insurance  and  was  in  the  ordinary  form.  Defendant,  upon 
oyer  of  the  covenant  and  of  certain  conditions  annexed  to  the 
policy  and  referred  to  therein,  pleaded  that  plaintiff's  action 
could  not  be  maintained  because,  after  the  execution  and  de- 
livery of  the  policy,  plaintiff  had  procured  other  insurance 
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upon  the  same  property  without  notice  to  defendant  and  with- 
out an  endorsement  upon  the  policy,  as  required  by  the  eighth 
of  said  conditions. 

That  condition  was  as  follows :  "  VIII.  All  and  every 
person  insuring  in  this  company  must  give  notice  to  tlie  sec- 
retary of  any  other  insurance  effected  in  their  behalf  on  said 
property,  and  cause  such  insurance  to  be  endorsed  on  their 
policies,  in  which  case  each  ofBce  shall  be  liable  to  the  pay- 
ment only  of  a  ratable  proportion  of  any  loss  or  damage 
which  may  be  sustained ;  and  unless  such  notice  is  given  to 
the  secretary  and  such  endorsement  made,  the  insured  shall 
not  be  entitled  to  recover  in  case  of  loss  or  damages." 

To  this  plea  plaintiff  demurred. 

Argued  at  November  Term,  1881,  before  Beasley,  Chief- 
Justice,  and  Justices  Scuddek,  Reed  and  Magie. 

For  the  plaintiff,  M.  Beasley,  Jr. 

For  the  defendant,  C.  Robbins. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  The  question  presented  by  this  demurrer  in- 
volves the  construction  of  the  eighth  condition  annexed  to 
the  policy  of  insurance  sued  on.  For  if,  by  force  of  the 
stipulations  in  that  condition,  an  insurance  on  the  same  prop- 
erty, subsequently  effected  in  another  company  without  the 
notice  and  endorsement  in  that  condition  provided  for,  bars 
the  plaintiff's  right  of  recovery  on  the  policy,  then  the  plea 
complained  of  is  free  from  objection. 

The  contention  of  plaintiff  is  that  the  condition  in  question 
relates  wholly  to  other  insurance  precedent,  in  point  of  time, 
to  the  policy  issued  by  defendant,  and  that  the  stipulation  as 
to  forfeiture  of  the  rigiit  to  recover  on  default  of  notice,  &c., 
is  not  applicable  when  other  insurance  has  been  subsequently 
effected. 
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It  is  further  contended  that,  if  such  is  not  the  necessary 
construction,  the  language  of  the  condition  in  question  is,  in 
that  respect,  so  ambiguous  as  to  be  capable  of  such  a  con- 
struction ;  in  which  case  it  is  insisted  that  defendant  cannot 
set  up  the  condition  in  bar  of  the  action  of  a  policy-holder 
who  has  acted  on  such  a  construction  of  the  contract. 

These  claims  of  plaintiff  rest  upon  the  grammatical  relation 
of  the  language  employed.  It  is  said  that  the  present  parti- 
ciple, "insuring,"  is  used  to  designate  the  policy-holder.  It 
is  claimed  that  the  phrase  must,  or  at  least  may,  be  read  as 
follows,  viz.,  "All  and  every  person  in  the  act  of  insuring," 
.&c.  Thus  read,  it  is  insisted  the  condition  is  limited  in  its 
application  to  tiie  time  when  tiie  act  of  insuring  is  consura- 
mated  by  the  issuing  of  the  policy,  and  that  to  extend  it  to  a 
subsequent  period  would  require  the  use  of  other  words,  such 
as  "  insured,"  or  "  while  insured."  Upon  this  construction 
the  word  "effected,"  as  applied  in  the  past  tense  to  other 
■other  insurance,  would  relate  only  to  such  insurance  as  had 
been  effected  at  the  time  of  procuring  this  policy. 

The  rule  to  be  applied  in  the  construction  of  such  a  con- 
dition is  well  settled.  Stipulations  of  this  sort  are  restrictions 
on  the  right  of  redress  of  the  insured  against  the  insurer  upon 
the  contract.  As  such,  they  impose  a  burden  on  the  insured 
for  the  insurer's  benefit,  and  must  therefore  be  strictly  con- 
strued.    State  Ins.  Co.  v.  Maackens,  9  Vroom  564. 

Such  conditions,  besides,  are  prepared  by  the  insurers  for 
their  protection,  and  ought  to  be  set  forth  in  language  so  clear 
that  the  insured  will  not  be  misled  as  to  the  burden  imposed 
on  him.  Wood  on  Ins.  140.  As  Lord  St.  Leonards  said, 
in  Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  484,  in  respect  to 
such  a  condition  :  "  It  is  of  course  prepared  by  the  company, 
^nd  if,  therefore,  there  should  be  any  ambiguity  in  it,  must 
be  taken,  according  to  law,  more  strongly  against  the  person 
who  prepared  it."  In  the  case  of  Chandler  v.  -S^.  Paul  F. 
4Sc  M.  Ins.  Co.,  21  Minn.  85,  it  was  held  that  for  any  ambi- 
guity in  the  terms  of  such  a  contract  the  company  was  re- 
sponsible, and  could   not  complain  if  any  doubt  as    to  its 
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meaning  is  resolved  in  favor  of  the  insured.  How  far  sucb 
a  rule  will  extend  need  not  now  be  decided.  It  must  be  con- 
ceded that  it  cannot  apply  unless  the  condition,  when  strictly- 
construed,  is,  in  fact,  ambiguous,  and  at  least  fairly  susceptible- 
of  the  meaning  the  insured  has  attributed  to  it.  It  could  not 
be  pretended  that  thet  rule  would  operate  to  compel  a  forced 
construction  of  such  a  condition  for  the  benefit  of  the  in- 
sured, which  would  deprive  the  insurers  of  a  protection  fairly 
included  within  the  terms  of  the  contract. 

Upon  a  careful  examination  of  the  condition  in  question,  I 
am  unable  to  sustain  the  claim  of  the  plaintiff  in  either  of 
the  aspects  in  which  it  was  ingeniously  and  ably  put  by  his- 
counsel. 

In  the  first  place,  the  language  of  the  condition  in  question 
does  not  necessarily  bear  the  construction  contended  for.  The 
whole  question  turns  on  the  meaning  to  be  attributed  to  the- 
word  "  insuring."  It  is  employed  to  designate  the  policy- 
holder, the  person  who  is  to  perform  the  condition  with  re-^ 
spect  to  notice,  &c.  As  thus  employed,  does  it  necessarily 
limit  the  time  to  which  the  condition  applies?  It  is  plainly 
elliptical,  because  no  object  is  expressed.  Supplying  tlie  man- 
ifest object,  as  revealed  by  the  succeeding  part  of  the  sentence, 
the  phrase  must  read,  "All  and  every  person  insuring  their 
propeHy  in  this  company  must  give  notice  *  *  *  ^f  ^u^ 
other  insurance  effected  *  *  *  on  said  property  J*  *  *  * 
Now,  the  gloss  of  plaintift'  is  :  "  All  and  every  person  in  the 
ad  of  insuring  their  property,"  &c.,  must  give  notice.  When 
is  a  person  "  in  the  act  of  insuring  his  property  ? "  The 
plaintiff's  claim  limits  that  act  to  the  moment  of  entering 
into  the  contract  of  insurance.  But  manifestly  the  plain 
meaning  is  quite  otherwise.  The  contract  of  insurance  com- 
mences, indeed,  at  the  moment  when  the  policy  is  executed 
and  delivered.  It  is,  however,  a  continuing  contract,  insuring 
the  property  therein  described  for  all  the  time  fixed  by  its 
stipulations.  During  that  time  the  insured  may  be  well  said 
to  be ''insuring  "his  property  in  the  company  whose  continu- 
ing contract  to  insure  he  holds.     So  that  the  word  "  insur- 
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iog,"  in  my  judgment,  appropriately  indicates  a  person  lidd- 
ing such  a  continuing  policy  during  any  part  of  the  time 
covered  by  the  terms  of  the  policy. 

In  the  next  place,  the  condition  in  question,  read  as  a 
whole,  is  not  ambiguous,  and  its  language  is  not  fairly  sus- 
ceptible of  the  meaning  attributed  to  it  by  plaintiff.  The 
condition  plainly  expressed  one  of  the  objects  of  its  insertion. 
It  was  to  limit  the  liability  of  the  insurer  to  only  a  ratable 
proportion  of  loss,  in  case  of  other  insurance  such  as  was 
therein  mentioned.  In  the  absence  of  such  a  provision,  in 
case  of  other  insurance  and  loss  less  than  the  entire  insurance, 
the  insurer  would  be  liable  for  the  actual  amount  of  the  loss, 
and  would  have  to  seek  contribution  from  the  other  insurers. 
Wood  on  las.  828,  &c.  It  must  have  been  quite  as  evident 
to  the  insured  as  to  the  insurers  that  a  knowledge  of  subse- 
quent as  well  as  of  precedent  other  insurance  on  the  {)roperty, 
w^as  of  moment  to  the  insurers.  The  manifest  purpose  of  the 
condition,  (although  perhaps  not  the  only  purpose,)  was  one 
that  included  both  classes  of  other  insurance  on  the  property. 
Nor  do  I  think  it  possible  that  the  insured  could  have  in- 
ferred from  this  language  that  he  was  assenting  to  a  condition 
which  restricted  his  recovery  with  respect  to  previous  insur- 
ance, of  which  notice,  &c.,  was  given,  and  left  unrestricted 
his  recovery  with  respect  to  subsequent  insurances.  Such  a 
constructiou  makes  the  condition  an  absurd  one,  and  cannot 
be  fairly  drawn  from  the  language. 

In  the  case  of  Schenck  v.  Mercer  County  Mut.  Ins.  Co., 
4  Zab.  447,  a  condition  identical  in  substance  with  that  now 
in  question  was  considered  and  adjudicated  on  in  this  court. 
The  action  was  on  a  policy  of  insurance  with  such  a  condition 
annexed.  On  the  trial  of  the  case,  it  had  been  left  to  the 
jury  to  find  whether  or  not  notice  had  been  duly  given  of  an 
insurance  effected  on  the  same  property  in  another  company 
subsequent  to  the  date  of  the  policy  in  suit.  The  matter 
came  into  this  court  on  a  rule  to  show  cause.  The  case  was 
argued  by  eminent  lawyers.  Judge  Potts,  delivering  the 
opinion  of  the  court,  declares  that  the  notice  was  required  by 
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very  loose  phraseology,  (and  it  is  noticeable  that  the  condition 
now  in  question  requires  the  notice  witli  more  precision,)  but 
concludes  that  the  instruction  to  the  jury  was  correct.  While 
the  precise  point  here  made  does  not  appear  to  have  been 
taken  in  that  case,  yet  the  conclusion  arrived  at  is  an  adjudi- 
cation that  notice  of  a  subsequent  insurance  under  such  a  con- 
dition was  necessary  to  preserve  the  right  of  the  insured  to 
recover  on  his  policy  in  case  of  loss,  and  consequently  that  a 
subsequently-effected  insurance  was  within  the  stipulations  of 
the  condition. 

The  demurrer  must  be  overruled. 


STATE  V.  FEANCIS  A.  WHEELER  AND  JULIUS  H.  WHEELER. 

L  The  act  entitled  "An  act  to  prevent  the  wilful  pollution  of  the  waters 
of  any  of  the  creeks,  ponds  or  brooks  of  the  state,"  approved  April 
21st,  1876,  as  amended  by  the  supplement  approved  February  27th, 
1880,  is  designed  to  prohibit  the  pollution  of  the  waters  of  any  creek, 
&c.,  used  to  supply  any  reservoir  for  distribution  for  public  use.  The 
oflence  created  by  the  act  is  committed  when  offensive  matter  is  de- 
posited in  such  waters  calculated  to  make  them  impure  at  the  place 
of  deposit,  although  the  impurity  may  not,  in  fact,  appreciably  affect 
the  waters  when  arrived  at  the  reservoir. 

2.  Under  such  construction  the  act  is  not  within  the  prohibition  of  the 
constitution  against  the  ajipropriation  of  private  property  for  public 
use  without  compensation.  Although  it  may  limit  the  beneficial  use 
of  private  property,  it  is  not  an  exercise  of  the  right  of  eminent  do- 
main, but  only  a  police  regulation,  forbidding  certain  specified  uses 
of  private  property  because  such  uses  tend  to  the  common  injury  of  the 
citizens  of  the  state,  and  it  is  sustainable  as  a  proper  exercise  by  the 
legislative  authorities  of  the  police  power  vested  in  tliem. 

3.  When  the  question  whether  evidence  offered  for  tlie  defence  was  ad- 
missible or  not,  depended  upon  what  had  been  tlie  course  of  proof  on 
the  part  of  the  state,  in  order  to  take  advantage  of  an  erroneous  ex- 
clusion of  tlie  evidence,  the  bill  of  exceptions  should  sliow  that  such 
evidence  had  been  given  on  the  part  of  the  state  as  made  the  evidence 
offered  by  defence  competent.     Upon  a  writ  of  error  this  court  can 

-only  look  at  the  record  and  the  bills  of  exception. 
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In  error  to  the  Essex  Oyer  and  Terminer. 

Argued  at  November  Terra,  1881,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Reed  and  Magie. 

For  the  plaintiffs  in  error,  E.  C.  Harris. 

For  the  state,  J.  P.  Stockton,  Attorney- General 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  The  writ  of  error  in  this  case  brings  up  for 
review  the  conviction  of  the  plaintiffs  in  error  upon  an  in- 
dictment found  in  the  Essex  Oyer  and  Terminer  and  handed 
down  and  tried  in  the  Essex  Sessions.  The  indictment  was 
framed  upon  the  act  entitled  "  An  act  to  prevent  the  wilful 
pollution  of  the  waters  of  any  of  the  creeks,  ponds  or  brooks 
of  the  state,"  approved  April  21st,  1876,  as  amended  by  a 
supplement  thereto  a])proved  February  27th,  1880.  Faraph. 
L.,p.  61.  The  first  section  of  the  act  as  so  amended  pro- 
vides that  if  any  person  'or  persons  shall  throw,  cause  or 
j)ermit  to  be  throwm  into  any  reservoir  or  into  the  waters  of 
any  creek,  pond  or  brook  of  this  state,  the  waters  of  which 
are  used  to  supply  any  aqueduct  or  reservoir  for  distribution 
for  public  use,  any  carcass  of  any  dead  animal  or  any  offal  or 
offensive  matter  whatsoever,  calculated  to  render  said  waters 
impure,  or  to  create  noxious  or  offensive  smells,  or  shall  con- 
nect any  water-closet  with  any  sewer  or  other  means  whereby 
the  contents  thereof  may  be  conveyed  to  and  into  such  creek, 
pond  or  brook,  or  shall  so  deposit  or  cause  or  permit  to  be  de- 
posited any  such  carcass,  offal  or  other  offensive  matter,  that 
the  washing  or  waste  therefrom  shall  or  may  be  conveyed  to 
and  into  any  creek,  pond,  brook  or  reservoir,  such  person  or 
persons  shall  be  deemed  guilty  of  a  misdemeanor,  &c. 

Upon  the  argument,  a  printed  book,  purporting  to  contain 
the  evidence  and  the  charge  of  the  court  below,  was  laid  before 
us.  It  is  no  part  of  the  record  nor  of  the  bills  of  exception. 
There  is  nothing  to  make  it  a  part  of  the  case,  and  the  court 
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caunot  consider  it  in  deciding  the  questions  iiere  involved. 
We  must  be  restricted  to  the  record  returned  with  the  writ  of 
error  and  the  bills  of  exception  signed  in  the  court  below. 

The  true  construction  of  the  section  of  the  act  above  quoted 
was  one  of  the  subjects  discussed  by  counsel.  The  question 
was  raised  in  the  court  below  by  offers  to  prove  that  the  waters 
of  the  brook,  in  which  offensive  matters  were  charged  to  have 
been  put,  became  purified  and  inoffensive  before  reaching  the  res- 
ervoir of  which  its  waters  formed  part  of  the  supply.  Such  evi- 
dence was  rejected  and  the  rejection  duly  excepted  to.  The  de- 
fendants also  requested  the  court  to  charge  the  jury  that,  unless 
their  acts  were  calculated  to  render  the  water  as  supplied  to 
such  reservoir  impure  or  offensive,  they  could  not  be  convicted, 
and  excepted  to  the  court's  refusal  to  so  charge.  Upon  this 
subject  the  court  substantially  charged  that  it  was  immaterial 
whether  the  offensive  matter  put  in  the  brook  actually  affected 
the  water  in  the  reservoir  or  not,  and  to  this  part  of  the 
charge  an  exception  was  taken. 

It  is  now  contended  that  the  court  below  erred  in  the  con- 
struction of  the  act  in  question,  and  further,  that  if  such  con- 
struction is  the  correct  one,  the  act  deprives  an  owner  of  prop- 
erty of  its  use  without  compensation,  and  so  is  not  within  the 
power  of  the  legislature. 

I  entertain  no  doubt  that  the  court  below,  in  the  rulings 
above  referred  to,  correctly  construed  this  act.  The  question 
turns  on  the  meaning  and  relation  of  this  clause,  viz.,  "  cal- 
culated to  render  said  waters  imi)ure."  What  "  waters"  are 
thereby  intended — tliose  of  the  reservoir,  where  waters  are 
collected  for  distribution  for  })ublic  use,  or  those  of  the  creek, 
pond  or  brook,  the  waters  of  which  supply  such  reservoir? 
The  grammatical  connection  of  the  clause  is  only  consistent 
with  the  latter  meaning.  The  other  portions  of  the  act  un- 
mistakably indicate  that  such  was  the  meaning  intended  by 
the  legislature.  The  section  above  quoted  makes  punishable 
the  mere  connection  of  a  water-closet  with  the  waters  of  such 
creek,  &c.,  whereby  its  contents  may  be  discharged  therein, 
without  reference  to  whether  the  waters  of  the  reservoir  were 
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thereby  polluted.  So  it  punishes  the  deposit  of  offensive 
matters  where  tliey  may  waste  into  the  waters  of  such  creek, 
&c.  The  second  section  of  the  same  act  makes  it  the  duty 
of  the  owuer  or  occupant  of  land  whereon  offensive  matter 
is,  to  bury  the  same  not  Avithin  two  hundred  feet  from  such 
creek,  &c.  The  title  of  the  act  is  inconsistent  with  any  lim- 
ited construction.  The  whole  act  plainly  shows  a  design  to 
protect  from  pollution  the  waters  of  creeks,  &c.,  used  as  the 
feeders  for  reservoirs  for  public  use,  without  any  reference  to 
whether  such  pollution  in  fact  appreciably  affects  the  waters 
when  arrived  at  the  reservoir. 

Nor  does  such  a  construction  render  this  act  objectionable. 
The  design  of  the  act  is  not  to  take  property  for  public  use, 
nor  does  it  do  so  within  the  meaning  of  the  constitution.  It 
is  intended  to  restrain  and  regulate  the  use  of  private  prop- 
erty so  as  to  protect  the  common  right  of  all  the  citizens  of 
the  state.  Such  acts  are  plainly  within  the  police  power  of 
the  legislature,  which  power  is  the  mere  application  to  the 
whole  community  of  the  maxim,  "sic  utere  tuo,utalienum  non 
Icedas."  Nor  does  such  a  restraint,  although  it  may  interfere 
with  the  profitable  use  of  property  by  its  owner,  make  it  an 
appropriation  to  a  public  use  so  as  to  entitle  him  tocom|)ensa- 
tion.  Commonwealth  v.  Alger,  5  Cash.  53.  Comraonwealtfi 
v.  Tewksbury  11  Mete.  55.  Of  the  right  of  the  legislature 
thus  to  restrain  the  use  of  private  property  in  order  to  secure 
the  general  comfort,  health  and  prosperity  of  the  state,  "  no 
question  ever  was  or,  upon  acknowledged  general  principles, 
ever  can  be  made,  so  far  as  natural  persons  are  concerned." 
Redfield,  C.  J.,  in  Thorpe  v.  Padlcmd  R.  R.,  27  Vt.  149.  The 
same  view  has  been  always  hekl  in  this  state,  and  notably  in 
the  case  of  State  v.  Common  Pleas  of  Morris,  7  Vroom  72.  It 
was  also  there  held  that  the  extent  to  which  such  interference 
with  the  injurious  use  of  {)roperty  may  be  carried,  is  a  matter 
exclusively  for  the  judgment  of  the  legislature  when  not  con- 
trolled by  fundamental  law. 

Nor  is  there  anything  to  render  such  legislation  objection- 
able because  in  some  instances  it  may  restrain  the  profitable 
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use  of  private  property,  when  such  use  in  fact  does  not  di- 
rectly injure  the  public  in  comfort  or  health.  For  to  limit 
such  legislation  to  cases  where  actual  injury  has  occurred, 
would  be  to  deprive  it  of  its  most  effective  force.  Its  design 
is  preventive,  and  to  be  effective  it  must  be  able  to  restrain 
acts  which  tend  to  produce  public  injury.  Many  instances 
of  such  an  exercise  of  this  power  can  be  found.  The  state 
regulates  the  use  of  property  in  intoxicating  liquors  by  re- 
straining their  sale,  not  on  the  ground  that  each  particular 
sale  does  injury,  for  then  the  sale  would  be  prohibited,  but  for 
the  reason  that  their  unrestricted  sale  tends  to  injure  the  pub- 
lic morals  and  comfort.  The  state  is  not  bound  to  wait  until 
contagion  is  communicated  from  a  hospital  established  in  the 
heart  of  a  city — it  may  prohibit  the  establishment  of  such  a 
hospital  there,  because  it  is  likely  to  spread  contagion.  So  the 
keeping  of  dangerous  explosives  and  inflammable  substances, 
and  the  erection  of  buildings  of  combustible  materials  within 
the  limits  of  a  dense  population,  may  be  prohibited  because 
of  the  probability  or  possibility  of  public  injury.  Such  iu:- 
stances  might  be  indefinitely  multiplied,  but  these  are  sufficient 
to  illustrate  this  case.  The  object  of  this  legislation  is  to  pro- 
tect the  public  comfort  and  health.  For  that  })urpose  the 
legislature  may  restrain  any  use  of  private  property  which 
tends  to  the  injury  of  those  public  interests.  That  the  pollu- 
tion of  the  sources  of  the  public  water  supply  does  so  tend, 
no  one  will  deny. 

It  was  further  insisted  on  the  argument  that  the  indictment 
was  insufficient  because  it  failed  to  state  the  particular  aque- 
duct or  reservoir  supplied  by  the  waters  of  the  brook  charged 
to  have  been  polluted.  The  language  of  the  indictment  is  as 
follows,  viz.,  that  F.  A.  W.  and  J.  H.  W.,  of,  &c.,  on,  &c.,  at, 
<fec.,  within  the  jurisdiction,  &c.,  "did  throw  and  cause  to  be 
thrown  into  the  waters  of  a  certain  creek  and  brook  then  and 
there  situate  and  known  as  Toney's  brook,  the  waters  of 
which  were  then  and  there  used  to  supply  a  certain  aqueduct 
and  reservoir  for  distribution  for  public  use,  certain  offal  and 
offensive  matter  calculated  to  render  said  waters  impure,"  &c. 
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I  do  not  think  this  objection  can  avail  the  plaintiffs  in  error. 
Upon  the  construction  we  have  given  the  act,  the  charge  of 
the  indictment  seems  sufficient.  The  gist  of  the  offence  is  the 
depositing  in  the  waters  of  a  brook,  &c.,  used  to  supply  an 
aqueduct  or  reservoir,  &c.,  offensive  matter  calculated  to 
make  the  waters  of  the  brook  impure.  The  clause  respecting 
the  aqueduct  or  reservoir  is  only  necessary  to  identify  the 
brook,  &c.,as  one  of  those  in  respect  to  which  the  crime  could 
be  committed.  It  is  a  matter  of  entire  indifference  to  the  per- 
son charged  whether  the  waters  supply  one  or  another  aque- 
duct or  reservoir,  If  they  supply  any  aqueduct  or  reservoir 
the  crime  is  completely  described.  But  if  there  were  any 
doubt  on  this  point,  I  cannot  perceive  how  this  omission  could 
have  prejudiced  the  parties  from  maintaining  their  defence 
upon  the  merits,  and,  consequently,  the  judgment  could  not  be 
reversed  if  this  was  erroneous.     Rev.,  p.  284,  §  89. 

A  careful  examination  of  the  bills  of  exception  discloses 
nothing  that  requires  further  consideration,  except  the  alleged 
error  of  the  court  below  in  rejecting  testimony  offered  by 
the  plaintiffs  in  error  to  show  that  at  or  above  the  point 
where  they  discharged  matters  from  their  mill,  offensive  mat- 
ters were  discharged  into  the  same  brook  by  others,  or  that 
the  brook  was  polluted  above.  Whether  evidence  of  this 
sort  was  admissible  depended  upon  what  had  been  proved  up 
to  that  time.  If  the  state  had  then  proved  the  discharge  into 
the  brook  of  offensive  matters  by  the  defendants  in  the  in- 
dictment, I  cannot  perceive  how  sucii  evidence  was  compe- 
tent. It  could  be  no  defence  to  show  that  others  had  com- 
mitted the  same  offence.  But  if  the  state  had  only  proved 
the  discharge  into  the  brook  by  the  defendants  of  some  sub- 
stance the  nature  of  which  was  not  disclosed,  and  relied  on 
proof  that  the  waters  below  the  point  of  discharge  became 
noxious  and  offensive,  to  establish  the  offensive  character  of 
the  discharge,  then  such  evidence  as  was  offered  would  be 
competent  and  proper.  But  the  bill  of  exceptions  does  not 
disclose  how  the  evidence  then  stood,  and  we  are  unable  to 
decide  whether  the  rejection  of  this  evidence  was  erroneous 
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or  not.  We  must  assume  no  error  was  committed  by  the 
court  below,  unless  such  error  can  be  perceived  in  the  case  as 
brought  befoi'e  us. 

The  judgment  below  ought  to  be  affirmed,  with  costs. 


GEORGE  HAYWOOD  v.  BENJAMIN  F.  SHEEVE  AND  SARAH 
M.,  HIS  WIFE. 

1.  If  the  contract  of  a  married  woman  be  such  as  a  married  woman  is  by 
law  incapable  of  entering  into,  her  warrant  of  attorney  to  enter  judg- 
ment upon  it  is  a  nullity,  and  judgment  entered  thereon  will  be  vacated. 

2.  But  if  the  contract  be  one  that  a  married  woman  is  able  to  make,  and 
on  which  she  may  be  sued  at  law  by  force  of  the  Married  Woman's 
act,  she  may  bind  herself  by  a  warrant  of  attorney  for  the  confession 
of  a  judgment  on  such  a  contract,  and  the  judgment  entered  in  pur- 
suance thereof  will  be  good. 

3.  Judgment  entered  for  the  penalty  on  a  bond  conditioned  for  the  pay- 
ment of  an  annuity  during  the  life  of  the  annuitant — the  obligor  sub- 
sequently became  bankrupt,  and  was  discharged  in  bankruptcy.  Held, 
that  the  judgment  Avas  provable  in  bankruptcy  with  respect  to  all 
payments  of  the  annuity  to  become  due  after  the  adjudication  in  bank- 
ruptcy, on  a  valuation  thereof,  as  a  contingent  liability  contracted  by 
the  bankrupt  within  the  meaning  of  section  5068  of  the  United  States 
Bankrupt  act  of  1867,  and  that  the  liability  of  the  bankrupt  under 
the  judgment  was  discharged  by  his  discharge  in  bankruptcy. 


On  rule  to  show  cause. 

Argued  at  November  Term,  1881,  before  Justices  Depue, 
Van  Syckel  and  Parker. 

For  the  plaintiff,  Frederick  Voorhees. 

For  the  defendants,  Walter  A.  Barrows. 
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The  opinion  of  the  court  was  delivered  by 

Depue,  J.  Judgment  was  entered  in  favor  of  Haywood 
against  Shreve  and  wife  on  the  25th  of  August,  1874,  in  pur- 
suance of  a  bond  and  warrant  of  attorney  bearing  date 
March  28th,  1866,  in  the  penal  sum  of  $3000. 

The  condition  of  the  bond  to  which  the  warrant  of  attor- 
ney was  annexed  is  for  the  payment  by  the  said  Benjamin 
F.  Shreve  and  Sarah  M.,  his  wife,  to  the  plaintiff  of  $500  in 
each  and  every  year  during  the  plaintiiF's  lifetime,  in  quar- 
terly payments,  in  advance. 

Judgment  was  entered  for  the  penalty  of  the  bond.  Exe- 
cution was  issued  immediately  for  the  sum  due  and  unpaid  at 
that  time,  under  the  condition  of  the  bond,  and  the  amount 
thereof  was  collected  by  the  sheriff.  Payments  were  subse- 
quently made  which  satisfied  all  the  payments  which  became 
due  up  to  the  28th  of  June,  1878. 

Haywood,  the  obligee  named  in  the  bond,  is  still  living. 

A  rule  to  show  cause  was  obtained  by  Mrs.  Shreve  to  have 
the  judgment  vacated  as  to  her. 

Mrs.  Shreve  was  a  married  woman  when  she  executed  and 
delivered  the  bond  and  warrant  of  attorney.  She  contends 
that  the  bond  and  warrant  of  attorney  were  void  as  to  herself, 
because  of  her  coverture,  and  on  this  ground  seeks  to  have 
the  judgment  vacated. 

In  Satkeld  117,399,  it  was  adjudged  that  if  a.  feme  sole 
give  a  warrant  of  attorney  to  confess  judgment,  and  marry 
before  judgment  is  entered,  the  warrant  is  revoked  by  the 
marriage.  But  such  was  not  the  settled  doctrine  of  the  Eng- 
lish courts.  In  Shower  91,  it  was  held  that  upon  such  a  war- 
rant judgment  might  be  entered  against  husband  and  wife  by 
leave  of  the  court.  Harder  v.  Lee,  3  Burr.  1469,  is  to  the 
same  effect,  as  are  also  Hartford  v.  3Iatt'mgly,  2  Chiity 
117 ;  Metcalfe  v.  Boote,  6  D.  &  R.  46,  and  Staj)les  v.  Purser, 
3  Moo.  iSc  8.  800. 

The  warrant  of  attorney  of  a  feme  covert  to  confess  judg- 
ment was  void  at  common  law,  for  the  reason  that  coverture 
incapacitated  her  from  making  a  binding  contract.     But  it  is 
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by  no  means  clear  that  the  English  courts  would  deny  effect 
to  the  warrant  of  attorney  of  a  married  woman  for  the  con- 
fession of  judgment  against  her  in  instances  where  she  had 
the  capacity  to  make  the  contract  the  warrant  of  attorney  was 
designed  to  enforce,  and  was  capable  of  being  sued  in  a  court 
of  law.  In  Read  v.  Jewson,  cited  by  Buller,  J.,  {Caudell  v. 
Shaw,  4  T.  R.  362,)  judgment  was  entered  against  a  married 
woman  who  was  a  sole  trader  by  the  custom  of  Loudon,  in 
virtue  of  a  bond  and  warrant  of  attorney  given  by  her  for 
money  advanced  to  her  touching  her  craft.  The  warrant  was 
held  to  be  a  nullity  on  the  special  grounds  that  the  custom  of 
London  applied  only  to  simple  contract  debts,  and  that  under 
the  custom  a.  feme  covert  could  not  give  a  bond,  and  also  that 
by  the  custom  the  wife  could  be  sued  alone,  only  by  action 
brought  in  the  court  of  the  city  of  London. 

Considering  the  reasons  on  which  the  common  law  practice 
was  founded,  I  think  the  rule  of  practice  which  debarred  a 
feme  covert  from  making  a  warrant  of  attorney  to  confess  a 
judgment  is  inapplicable  to  the  condition  of  married  women 
under  our  statutes.     Cessarite  ratione  legis,  cessat  ipsa  lex. 

By  several  acts  of  the  legislature,  married  women  in  this 
state  are  authorized  to  acquire  and  hold  property  as  if  femes 
sole,  and  are  authorized  to  make  certain  contracts  which  are 
binding  upon  them,  and  on  which  they  are  liable  to  be  sued 
at  law.  In  none  of  the  statutes  making  married  women  lia- 
ble to  suits  at  law  is  there  any  prescription  of,  or  restriction 
on,  the  form  of  action  or  method  of  procedure,  except  that 
by  the  act  of  1862,  {Nix.  Dig.  548,)  the  husband  was  required 
to  be  joined  with  the  wife  as  a  defendant,  and  by  the  act  of 
1874  {Rev.,  p.  6S7)  suit  was  to  be  brought  against  her  in  her 
own  name,  apart  from  her  husband. 

If  the  contract  of  the  married  woman  be  such  as  a  mar- 
ried woman  is  still  inaipacitated  from  entering  into,  her  war- 
rant of  attorney  to  enter  judgment  upon  it  is  a  nullity, 
because  the  obligation  to  which  the  warrant  of  attorney  is 
annexed  is  invalid,  and  judgment  entered  in  pursuance  of  it 
will  be  vacated.     Sioing  v.  Woodruff,  12  Vroom  469.     But  if 
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the  contract  be  one  that  the  married  woman  is  enabled  to 
make,  and  on  which  she  may  be  sued  at  law,  I  think  a  differ- 
ent result  must  be  reached.  With  respect  to  such  contracts, 
any  action,  suit  or  proceeding  which  is  adapted  for  the  en- 
forcement of  the  obligation  is  within  the  reason  and  spirit  of 
the  statutes  which  confer  the  capacity  to  contract  and  impose 
liability  to  actions  at  law  thereon.  The  obligation  being 
valid,  the  warrant  of  attorney  is  simply  a  part  of  the  proce- 
dure to  enforce  it — as  much  so  as  a  suit  by  summons  or  a  cog- 
novit. Actio  nihil  aliud  est  quam  jus  persequendi  in  judido 
quod  sibi  debetur.  Bouvier  Law  Die,  "Action."  In  First  Nat. 
Bank  v.  Garlinghouse,  53  Barb.  615,  the  Supreme  Court  of 
New  York  held  that  an  act  which  empowered  married  women 
to  make  certain  contracts,  and  authorized  suits  against  them 
on  such  obligations,  authorized  a  confession  of  a  judgment  by 
a  married  woman  upon  such  a  contract,  on  the  ground  that 
confession  of  judgment  is  one  of  the  ways  and  processes  by 
which  a  person  is  sued,  and  the  right  to  sue  and  be  sued  im- 
plies the  right  to  use  and  be  subjected  to  all  the  processes  by 
which  the  judgments  of  courts  are  obtained. 

The  bond  and  warrant  and  attorney  were  made  March  28th, 
1866,  while  the  act  of  1862  {Nix.  Big.  548)  was  in  force. 
The  consideration  for  which  they  were  given  was  the  consid- 
eration money  for  the  conveyance  of  lands  to  Mrs.  Shreve  by 
two  several  deeds  of  conveyance  made  directly  to  her,  and  it 
is  so  recited  in  the  condition  of  the  bond.  The  consideration 
being  received  by  the  wife  for  her  benefit,  the  contract  was 
one  siie  was  able  to  make,  and  on  which  she  was  liable  to  be 
sued  conjointly  with  her  husband  by  force  of  the  statute, 
{Echert  v.  Renter,  4  Vroom  266  ;  Van  Kirk  v.  Skillman,  5  Id. 
109  ;  Perkins  v.  Elliott,  8  C.  E.  Green  526,)  and  the  judgment 
upon  it  was  regular. 

Execution  was  issued  on  the  judgment  against  both  hus- 
band and  wife  on  the  5th  of  March,  1881.  The  husband 
obtained  a  rule  to  show  cause  why  the  execution  should  not 
be  set  aside,  or  stayed,  so  far  as  concerned  his  property.  His  ap- 
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plication  is  based  upon  a  discharge  in  bankruptcy  on  the  20th 
of  March,  1877,  under  the  bankrupt  act  of  March  2d,  1867. 

The  judgment  was  entered  for  the  penalty  of  the  bond  as 
security  for  subsequent  breaches  as  they  might  occur.  For 
the  purposes  of  the  bankrupt  act  the  bond  was  not  merged  in 
the  judgment,  and  the  question  whether  proof  with  respect 
to  the  plaintiff's  present  demand  might  have  been  made  in 
the  bankruptcy  proceedings  is  determinable  by  reference  to 
the  condition  of  the  bond.     In  re  Peanell,  5  Jur.  899. 

The  bond  is  purely  a  bond  for  the  payment  of  an  annuity. 
The  several  annual  payments  maturing  before  the  discharge 
in  bankruptcy  have  all  been  paid. 

The  single  question  presented  in  this  part  of  the  case  is 
whether  the  discharge  in  bankruptcy  extinguished  the  bank- 
rupt's liability  on  the  bond,  and  relieved  him  from  the  obli- 
gation to  pay  the  moneys  which  might  accrue  and  become 
payable  thereunder  after  the  discharge. 

Proceedings  in  bankruptcy  are  the  creatures  of  statutory 
law.  No  debt  or  demand  can  be  proved  against  the  bank- 
rupt's estate,  unless  it  is  included  among  those  which  the 
statute  makes  provable.  Nor  does  the  certificate  of  discharge 
relieve  the  bankrupt  from  any  debt,  claim,  liability  or  de- 
mand, unless  it  be  such  as,  by  the  statute,  might  have  been 
proved  against  his  estate.  The  proposition  for  consideration 
is  whether,  by  the  bankrupt  act  of  1867,  the  plaintiff  was  at 
liberty  to  make  proof  against  the  bankrupt's  estate  with  re- 
spect to  the  sums  which  might  become  due  on  his  bond,  or, 
what  is  the  same  thing,  on  his  judgment,  after  the  commence- 
ment of  the  bankruptcy  proceedings. 

I  find  no  authority  directly  upon  the  point  stated  for  de- 
cision. 

By  section  54  of  the  Bankruptcy  act  of  6  Geo.  IV.,  c.  16, 
annuity  creditors  were  permitted  to  prove  for  their  annuities 
whether  there  were  arrears  or  not,  and  all  liability  for  the 
same  was  discharged  by  the  certificate.  Annuitants  were  also 
spejcially  allowed  to  come  in  and  prove  for  the  present  value 
of  their  annuities  by  the  fifth  section  of  the  United  States 
Bankrupt  act  of  1841. 
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Provision  was  also  made  by  section  56  of  6  Geo.  IV.  for 
proof  of  debts  payable  on  a  contingency  happening  after  the 
issuing  of  the  fiat  in  bankruptcy.  This  section  was  re-en- 
acted as  section  177  of  12  and  13  Vict,  c.  106.  The  latter 
statute  contained  also  an  additional  provision,  as  section  178, 
for  the  proof  of  a  liability  to  pay  money  on  a  contingency 
which  had  not  happened.  The  United  States  Bankrupt  act 
of  1 841  permitted  persons  having  uncertain  and  contingent 
demands  against  the  bankrupt  to  prove  their  claims  for  the 
same  against  his  estate.  These  several  sections  authorized  the 
court  to  ascertain  or  fix  the  sum  which  should  be  allowed  as 
a  satisfaction  for  such  demands. 

But  in  the  English  law  special  statutory  provision  for 
proof  of  annuities  was  held  not  to  be  necessary  to  enable 
proof  to  be  made,  except  in  certain  cases,  and  then  only  for 
technical  reasons.  Section  5i  of  6  Geo.  IV.,  c.  16,  was  intro- 
duced into  the  English  bankrupt  law  as  section  17  of  49 
Geo.  Ill,  c.  121,  and  was  also  re-enacted  as  section  175  of 
12  and  13  Viet.,  c.  106.  But  before  49  Geo.  III.  the  grantee 
of  an  annuity  was  allowed  to  make  proof  of  the  value  of  the 
annuity  if  it  was  secured  by  a  bond  which  had  been  forfeited 
at  law,  although  all  arrears  had  been  paid  up  before  the 
bankruptcy.  Ex  parte  Le  Compte,  1  Atk  251  ;  Ex  parte  Bel- 
ton,  lb. ;  Ex  parte  Cater,  1  Bro.  Ch.  268  ;  4  Evans  Stat.  428, 
n.  11.  Previous  to  that  act,  if  the  annuity  was  secured  by  a 
covenant,  the  arrears  only  could  be  proved;  if  secured  by 
bond  and  covenant,  and  there  had  been  no  failure,  nothing 
could  be  proved  ;  but  if  a  failure  had  occurred,  there  was 
this  difference  between  a  bond  and  a  covenant,  that  under  a 
covenant  the  arrears  only  could  be  proved ;  but  under  a  bond 
forfeited  before  the  bankruptcy,  tiie  value  of  the  annuity  as 
well  as  the  arrears  could  be  made  the  subject  of  proof.  Ex 
p>arte  TUstlewood,  19  Ves.  235. 

The  United  States  Bankrupt  act  of  1867  omits  all  mention 
of  annuities.  By  section  5067  it  provides  for  proof  of  debts 
due  and  payable  at  the  commencement  of  the  proceedings  in 
bankruptcy ;  debts  existing  then  and  payable  at  a  future  day ; 
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demands  for  or  on  account  of  goods  or  chattels  wrongfully- 
taken,  converted  or  held ;  unliquidated  damages  arising  out 
of  any  contract  or  promise,  or  on  account  of  any  goods  or 
chattels  wrongfully  taken,  converted  or  withheld ;  and  hy 
sections  5069  and  5070  for  the  liability  of  drawers,  en- 
dorsers, sureties,  bail  or  guarantors.  Section  5072  provides  for 
proof  with  respect  to  the  liability  of  the  bankrupt  to  pay 
rent  or  other  debts  falling  due  at  fixed  and  stated  periods  for 
a  proportionate  part  thereof  up  to  the  time  of  the  bankruptcy. 

Section  5068  is  in  these  words  :  "  In  all  cases  of  contingent 
debts  and  contingent  liabilities  contracted  by  the  bankrupt, 
and  not  herein  otherwise  provided  for,  the  creditor  may  make 
claim  therefor,  and  have  his  claim  allowed,  with  the  right  to 
share  in  the  dividends,  if  the  contingency  happens  before  the 
order  for  the  final  dividend ;  or  he  may,  at  any  time,  apply 
to  the  court  to  have  the  present  value  of  the  debt  or  liability 
ascertained  and  liquidated,  which  shall  then  be  done  in  such 
manner  as  the  court  shall  order,  and  he  shall  be  allowed  to 
prove  for  the  amount  so  ascertained." 

If  the  plaintiff  could  have  made  proof  of  a  claim  with  re- 
spect to  the  annual  payments  falling  due  on  his  bond  after  th& 
bankruptcy  proceedings  were  commenced,  he  must  have  been 
allowed  to  do  so  on  the  theory  that  the  bankrupt's  liability 
therefor  was  either  a  contingent  debt  or  a  contingent  liability 
within  the  last-mentioned  section. 

The  omission  of  special  mention  of  annuities  in  the  act  of 
1867  is  a  circumstance  of  some  weight  in  putting  a  construc- 
tion on  the  act,  but  should  not  determine  the  construction  if 
we  find  in  it  words  so  comprehensive  in  import  as  fairly  to 
embrace  claims  of  that  character. 

The  bankruptcy  system  in  England  is  the  growth  of  suc- 
cessive acts  of  parliament — many  of  them  passed  to  meet 
special  cases  or  to  supply  omissions  in  existing  acts  which 
were  pointed  out  by  the  courts.  In  the  consolidation  of  the 
legislation  on  the  subject,  these  special  acts  of  parliament 
were  either  retained  or  combined  with  other  provisions,  with 
additional  clauses  designed  to  perfect  the  system,  until  the 
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English  bankrupt  law  has  come  to  present  a  most  elaborate 
combination  of  general  and  special  provisions. 

The  act  of  congress  of  1867  is  not  a  transcript  of  any 
prior  law.  In  some  instances  it  consolidated  together  the  spe- 
cial provisions  of  prior  statutes;  in  other  cases  it  discarded 
such  provisions  altogether  and  supplied  their  places  by  gene- 
ral language,  comprehensive  enough  to  embrace  a  variety  of 
particulars  under  one  general  expression.  In  a  statute  de- 
signed in  this  spirit,  the  omission  of  a  special  provision  found 
in  an  earlier  act  is  of  little  significance  if  general  words  be 
found  in  it  which  would  include  the  particulars  embraced  in 
the  prior  legislation. 

Of  this  import  is  section  5068.  The  language  used  is,  "  in 
all  cases  of  contingent  debts  and  contingent  liabilities  con- 
tracted by  the  bankrupt,  and  not  herein  otherwise  provided 
for,"  evincing  clearly  a  purpose  to  embrace  all  debts  and  lia- 
bilities such  as  would  be  included  within  the  generality  of 
the  description,  which  had  not  otherwise  been  provided  for. 
The  succeeding  paragraph  in  the  same  section  suggests  the 
only  limitation  on  the  generality  of  these  words:  the  debt  or 
liability  must  be  such  as  that  its  present  value  can  be  ascer- 
tained. 

There  is  a  class  of  cases  in  which  contracts  and  liabilities 
within  the  letter  of  the  bankrupt  law  have  been  excluded 
from  proof,  on  the  ground  that  they  were  subject  to  contin- 
gencies of  the  value  of  which  the  statute  had  not  provided 
the  means  of  making  an  estimate.  Brett  v.  Jackson,  L.  R,, 
4  a  P.  259 ;  Cary  v.  Dawson,  L.  R.,  4  Q.  B.  568 ;  3Iudge 
v.  Rowan,  L.  R.,  3  Exch.  85 ;  Hastie's  Case,  L.  R.,  4  Ch. 
App.  274 ;  In  re  Foster,  9  C.  B.  422 ;  Kent  v.  Thomas,  L. 
R.,  5  Exch.  312;  Overseers  of  St.  Martin  v.  Warren,  l  B.  & 
Aid.  491 ;  Parker  v.  luce,  4  H.  &  N.  52 ;  Marchman  v. 
Brookes,  2  H.  &  C.  908;  Riggin  v.  Magwire,  15  Wall.  549; 
Robinson  v.  Pesant,  53  N.  Y.  419 ;  Woodward  v.  Herbert, 
24  Me.  358;  Loj-ing  v.  Kendall,  1  Gray  305;  French  v. 
Morse,  2  Id.  111.  Illustrations  of  this  class  of  cases  are 
actions  on  a  covenant  for  title  when  the  breach  is  the  inchoate 
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right  of  dower  of  a  wife  whose  husband  is  still  living  ;  or  on- 
an  official  bond  when  there  has  been  no  breach  before  the 
bankruptcy  proceedings.  Such  obligations  have  been  held  not 
to  be  provable  against  the  bankrupt's  estate,  and  not  dis- 
charged by  his  certificate,  for  the  reason  that  it  was  uncertaia 
whether  any  breach  would  ever  occur,  and  there  was  no 
method  of  estimating  the  value  of  the  contingency  on  which 
they  depended.  Riggin  v.  3Iagioire,  Loring  v.  Kendall, 
supra. 

The  principle  on  which  cases  of  this  class  were  decided  will 
explain  the  English  decisions  upon  section  178  of  12  and  13 
Vkt,  c.  106.  That  section  provides  for  a  claim  against  the 
bankrupt's  estate  where  he  had,  before  the  filing  of  his  peti- 
tion, contracted  a  liability  to  pay  money  upon  a  contingency 
which  had  not  happened  before  petition  filed.  In  Warburg 
V.  Tucker,  5  E.  &  B.  384;  S.  C.  in  error,  E.,  B.  &  E. 
914,  and  in  3Iitcalfe  v.  Hanson,  L.  R.,  1  H.  of  L.  Cas.  242^ 
it  was  held  that  a  covenant  to  pay  annual  premiums  on  a  life- 
policy  which  had  been  assigned  to  the  covenantee  as  security 
for  money  loaned,  was  not  "  a  liability  to  pay  money  upon  a 
contingency"  within  the  meaning  of  this  section.  An  ex- 
amination of  these  cases  will  disclose  that  they  were  decided 
on  the  ground,  as  was  siid  by  Lord  Campbell  in  5  E.  &  B. 
395,  "  that  the  machinery  provided  for  admitting  a  claim  and 
proof  under  this  section  is  wholly  inapplicable  to  such  a  de- 
mand," and  by  Lord  Chancellor  Cranworth,  [L.  R.,  1  H.  of 
L.  Cas.  250,)  that  in  the  statute  there  was  "  no  power  to  en- 
able the  creditor  to  make  a  claim  for  the  aggregate  value  of 
all  the  payments,  i.  e.,  to  treat  his  demand  substantially  as 
one  in  the  nature  of  an  annuity,  or  as  if  there  had  been  only 
one  contingency." 

An  inspection  of  this  section  will  show  that  these  decisions 
were  well  grounded,  in  the  absence  of  the  means  of  estimat- 
ing the  value  of  such  contingent  liabilities.  The  difficulty 
was  removed  by  section  154  of  24  and  25  Vict,  c.  134,  which 
gave  the  court  power  to  set  a  value  upon  the  interest  of  the 
promisee  in  a  contract  or  a  promise  to*  pay  premiums  or  any 
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Other  sums  of  money,  whether  yearly  or  otherwise,  and  to 
admit  proof  for  the  amount  so  ascertained — a  clause  which 
Lord  Westbury  said,  in  Mitcalfe  v.  Hanson,  was  added  to  the 
act  in  the  course  of  its  preparation,  providing  for  the  occur- 
rence of  such  questions  in  the  future  as  arose  in  Warburg  v. 
Tucker  and  Mitcalfe  v.  Hanson. 

12  and  13  Vict,  was  passed  in  1849;  Warburg  v.  Tucker 
was  decided  in  1855 ;  24  and  25  Vict,  was  passed  in  1861  ; 
Mitcalfe  v.  Hanson  was  decided  in  1866.  The  draughtsman 
of  the  United  States  Bankrupt  act  of  1867  had  before  him 
these  several  statutes  and  decisions  ;  and  in  framing  the  act, 
he  provided  explicitly  for  the  ascertainment  and  liquidation 
of  the  present  value  of  contingent  debts  and  liabilities,  and 
for  proof  of  the  same  for  the  amount  so  ascertained. 

In  1869,  the  Bankrupt  act  of  32  and  33  Vict,  c.  71,  was 
passed.  In  consequence  of  the  repeal  of  various  statutes  on 
the  subject  by  the  Bankruptcy  Repeal  and  Insolvent  Court 
act,  (32  and  33  Vict.  83,)  passed  on  the  same  day,  the  act  of  32 
and  33  Vict.,  c.  71,  comprised  the  whole  statutory  law  of  bank- 
rupty.  5  Jac.  Fish.  Dig:  6563.  Section  31  of  the  latter 
statute  provided  for  proof  of  "  all  debts  and  liabilities,  present 
or  future,  certain  or  contingent,"  and  for  an  estimation  of  the 
value  thereof,  for  which  proof  should  be  made.  The  English 
courts  have  held  that  annuities  and  annuity  bonds,  and  cove- 
nants to  pay  annuities,  were  provable  as  contingent  liabilities 
within  the  meaning  of  this  section.  In  Ex  'parte  Blachmore, 
5  Ch.  Div.  372,  Lord  Justice  James  said  :  "  The  intention  of 
the  act  was  to  get  rid  of  the  difficulties  which  had  arisen  in 
former  cases,  in  which  very  great  hardship  had  been  inflicted, 
both  upon  creditors,  who  were  deprived  of  any  share  of  the 
bankrupt's  assets,  and  upon  the  bankrupt,  who  remained  liable 
to  his  creditor's  claims.  I  think  tiiat  section  31  was  intended 
to  apply  to  all  cases  of  this  kind,  and  pre-eminently  to  the 
case  of  an  annuity  determinable  on  a  contingency."  In  JEx 
parte  Bates,  11  Ch.  Div.  914,  the  annuity  was  payable  during 
the  life  of  the  annuitant,  and  secured  by  a  covenant,  and  it 
was  held  to  be  provable  on  a  valuation  under  section  31. 
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Lord  Justice  James  said  tliat  the  statute  had  converted  the 
annuity,  for  the  purpose  of  proof,  into  a  gross  sum  immedi- 
ately payable,  and  on  that  sum  the  creditor  was  entitled  to 
recover  a  dividend.  Lord  Justice  Brett  said:  "It  seems  to 
me  that  the  case  is  covered  entirely  by  the  words  of  the  act. 
The  liability  to  pay  the  annuity  was  a  liability  contingent  on 
the  life  of  the  annuitant,  i.  e.,  contingent  on  the  happening 
of  a  future  event ;  it  is  within  the  precise  words  of  section 
31." 

Indeed,  annuities,  whether  secured  by  a  bond  or  covenant 
or  in  any  other  manner,  cannot  be  excluded  from  the  desig- 
nation of  contingent  liabilities,  without  disregarding  settled 
rules  of  construction.  The  words  "contingent"  and  "lia- 
bility "  are  words  common  in  the  legal  vocabulary,  and  there 
they  have  a  fixed  legal  signification.  Contingent  legacies, 
contingent  uses  or  estates,  and  contingent  remainders,  are 
rights  and  estates  which  come  into  enjoyment  or  possession 
on  the  happening  of  some  uncertain  event.  As  a  legal 
terra,  liability  signifies  that  condition  of  affairs  which  gives 
rise  to  an  obligation  to  do  a  particular  thing  to  be  enforced 
by  action  ;  as  we  say  an  executor  is  liable  for  the  debts  of  his-- 
testator,  or  a  principal  is  liable  for  the  acts  of  his  agent.  A 
contingent  liability  contracted  by  a  bankrupt,  in  its  legal  sig- 
nification, means  an  obligation  of  the  bankrupt  arising  from 
his  contract,  the  duty  to  perform  which  is  dependent  as  to 
when  or  whether  the  obligation  shall  become  absolute,  upon 
the  occurrence  of  an  event  the  happening  of  which  is  a  matter 
of  some  uncertainty. 

In  the  present  case,  the  bond  entered  into  by  the  bankrupt 
created  a  liability,  as  soon  as  it  was  executed,  to  make  pay- 
ment of  the  annuity  as  the  quarterly  payments  thereof  fell  due. 
It  was  a  liability  contingent  only  on  the  continuance  of  the  life 
of  the  annuitant.  Its  value  at  any  particular  period  of  time  was 
capable  of  being  estimated  by  the  method  by  which  the  pres- 
ent value  of  annul' ies  is  estimated.  I  think  the  bankrupt's 
liability  on  his  bond  was  a  contingent  liability,  contracted  by 
the  bankrupt  within  the  meaning  of  section  5068,  and  that, 
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■with  respect  to  payments  which  might  come  due  after  petition 
filed,  the  present  value  of  tlie  liability  was  ascertainable  and 
provable  under  that  section,  and  the  obligation  was  therefore 
discharged  by  the  bankrupt's  certificate  of  discharge. 

The  rule  to  show  cause,  obtained  by  the  wife,  is  discharged, 
with  costs.  The  order  for  a  stay  of  the  execution,  applied  for 
by  the  husband,  is  granted,  with  costs. 


ELLA  WHITE  v.  PATRICK  J.  SMITH. 

1.  A  workman  who,  by  his  skill  and  labor,  has  enhanced  the  value  of  a 
chattel,  under  an  employment  to  render  the  services  by  the  consent, 
express  or  implied,  of  the  owner,  has  a  lien  on  the  chattel  for  his 
reasonable  charges. 

•2.  Consent  by  the  owner  to  the  bailment  of  a  chattel  for  repairs,  need 
not  be  given  with  such  formalities  or  in  such  a  manner  as  would 
create  a  personal  liability  on  his  part  to  pay  the  charges.  The  property 
being  improved  and  enbanctftl  in  value  by  the  workman's  labor,  au- 
thority to  have  it  done  on  the  footing  of  a  workman's  lien  will  be  im- 
plied from  circumstances  which  would  not  raise  an  implication  of  a 
contract  by  the  owner  to  pay  the  charges  to  be  enforced  by  a  suit 
against  him. 

:3.  A  wife  was  the  owner  of  a  wagon,  which  she  allowed  her  husband  to 
use  in  his  business.  The  wagon  needing  repairs,  the  husband  took  it 
to  a  wheelwright  to  be  repaired.  The  wheelwright  made  the  repairs 
upon  the  wagon,  thinking  it  belonged  to  the  husband,  and  charged 
the  bill  for  repairs  to  the  husband.  Held,  in  trover  by  the  wife,  that 
the  wheelwright  had  a  lien  on  the  wagon  for  his  reasonable  charges 
for  the  repairs. 


On  certiorari  to  Essex  Common  Pleas. 

The  prosecutrix  sued  the  defendant  in  trover  to  recover  a 
wagon. 

The  court  certified  and  returned  with  the  writ  the  follow- 
ing facts : 

The  prosecutrix,  Ella  White,  was  the  owner  of  the  wagon, 
which  she   purchased   in  October,  1878.     Slie  allowed  her 
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busband,  Alexander  White,  to  use  the  wagon  as  his  own  in 
his  business,  for  the  support  of  the  family,  consisting  of  hus- 
band and  wife  and  three  children. 

The  prosecutrix  was  not  engaged  in  any  business  sep- 
arate from  that  of  her  husband.  She  took  no  step  to  inform 
the  defendant  of  her  ownership  of  the  wagou.  It  was  worn 
out  by  the  husband  in  his  business,  and  bi'ought  by  him  ta 
defendant's  shop  for  repairs,  in  February,  1880,  and  the  de- 
fendant made  the  necessary  repairs  upon  it,  to  the  value  of 
$26.17,  believing  that  the  wagon  belonged  to  the  husband, 
who  represented  himself  to  be  the  owner,  and  charged  the 
repairs  to  him.  The  defendant  refused  to  deliver  the  wagon 
to  the  husband,  unless  his  claim  was  paid,  and  then  the  wife 
served  a  notice  on  him,  demanding  possession  of  the  wagon. 

The  defendant  then  served  on  tiie  plaintiff  a  notice,  claim- 
ing a  lien  on  the  wagon  for  the  amount  of  his  charges  for 
repairs. 

The  Common  Pleas  sustained  the  validity  of  the  lien,  and 
^ave  judgment  for  the  defendant. 

Argued  at  November  Term,  1881,  before  Justices  Depue, 
Van  Syckel  aud  Parker. 

For  the  plaintiff  in  certiorari,  J.  W.  Field. 

For  the  defendant,  James  M.  C.  Morrow. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  effort  to  subject  common  law  liens  to  uni- 
form rules  must  necessarily  be  unsuccessful.  Derived  from 
the  civil  law,  and  founded  on  considerations  of  equity  and 
justice,  the  rules  by  which  they  are  governed  vary  with  the 
grounds  on  wiiich  such  riglits  are  given. 

Innkeepers,  farriers  and  common  carriers,  by  the  common 
law,  have  a  particular  lieu,  for  they  are  under  an  obligation 
to' serve  the  public  in  their  trades  and  occupations,  and  an  ac- 
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tiou  will  lie  against  theru  if  they  should  refuse  their  services 
without  adequate  reason.  2  Kent  635.  By  the  common  law, 
an  iunkeeper  is  bound  to  receive  a  guest  and  the  goods  he 
brings  with  him  in  the  ordinary  way,  and  is  liable  for  their 
value  in  case  they  be  stolen.  In  view  of  these  liabilities,  the 
law  invests  an  inn-keeper  with  peculiar  privileges.  He  has 
a  lien  for  his  charges  on  the  goods  brought  to  the  inn  by  his 
guest,  even  though  they  belong  to  a  third  person,  unless  he 
knew  that  the  goods  were  the  property  of  another,  and  gave 
credit  upon  them  in  bad  faith.  Johnson  v.  Hill,  3  Stark.  172; 
Turrill  V.  Crawley,  13  ^.  ^.  197  ;  Snead  v.  WaiJcins,  1  C.  B. 
(iV.  8.)  267 ;  Broadwood  v.  Granara,  10  Exch.  417  ;  ThrefaU 
v.  Borv-kk,  L.  K,  7  Q.  B.lli;  S.  G,  L.  K,  10  Q.B.  210-, 
Grinntll  v.  Cook,  3  Bill  485. 

A  common  carrier,  on  account  of  his  obligation  to  receive 
and  carry  goods,  and  his  liability  for  their  safety  in  the  course 
of  transportation,  is  allowed  a  lien  upon  them  for  his  charges. 
Inasmuch  as  the  obligations  and  liabilities  of  common  carriers 
are  identical  in  nature  with  those  of  innkeepers,  it  would 
seem  reasonable  that  carriers  should  be  put  on  the  same  footing 
as  innkeepers  with  respect  to  liens.  In  York  v.  Grenaugh,  2 
Ld.  Raym.  866,  it  was  held  by  Holt,  C.  J.,  (Powell,  J.,  dis- 
senting,) that  a  common  carrier  might  detain  goods  for  his 
charges  for  carriage,  although  they  were  delivered  to  him  by 
a  person  who  had  stolen  them.  I  have  not  discovered  that 
this  opinion  has  ever  been  dissented  from  or  discredited  in  the 
English  courts ;  but  the  doctrine  has  been  discarded  in  some 
cases  in  the  courts  of  this  country,  and  it  has  been  held  that 
the  carrier  has  no  lien  for  the  carriage  of  goods  which  he  has 
innocently  received  from  a  wroug-doer,  without  the  consent 
of  the  owner,  express  or  implied,  on  the  ground  that  the  duty 
of  the  carrier  to  receive  and  carry  goods  arises  only  when  they 
are  offered  by  the  owner  or  by  his  authority.  Fitch  v.  New- 
berry, 1  Doug.  [Mich.)  1 ;  Robinson  v.  Baker,  5  Cush.  137  ; 
Stevens  v.  B.  &  W.  R.  R.  Co.,  8  Gray  262 ;  Clark  v.  i.  & 
L.  R.  Co.,  9  Gray  231.  York  v.  Grenaugh  and  the  American 
cases  are  referred  to  by  Pigot,  C.  B.,  and  a  decided  prefer- 
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€Dce  is  expressed  in  favor  of  the  doctrine  of  the  former. 
Waugh  v.  Denham,  16  Irish  C.  L.  405.*  I  do  not  propose 
to  discuss  this  subject,  for  these  cases  are  distinguishable  from 
the  present  case,  in  the  fact  that  the  services  of  the  carrier  im- 
part nothing  to  the  intrinsic  vakie  of  the  property.  To  quote 
the  language  of  Alderson,  B.,  in  Scarfe  v.  3Iorgan,  4  31.  &  W. 
270,  277,  "  the  chattel  does  not  thereby  become  valuable  ubi- 
cunque  sit."  The  owner  gets  his  property  back  in  the  condi- 
tion it  was  in  when  he  was  dispossessed  of  it,  and  is  quite  as 
liable  to  be  injured  as  benefited  by  its  transportation  from  his 
possession  without  his  authority. 

Besides  the  liens  which  are  allowed  to  the  above-mentioned 
persons,  arising  out  of  the  public  employment  in  which  they 
are  engaged,  in  a  variety  of  cases  other  persons  have,  by  the 
common  law,  a  right  to  detain  goods  on  which  they  have  be- 
stowed labor,  until  the  reasonable  charges  therefor  are  paid, 
although  such  persons  are  not  obliged  to  receive  the  goods  for 
that  purpose.  2  Kent  635.  Such  a  lien  arises  out  of  the  em- 
ployment of  the  workman,  and  belongs  strictly  to  the  person 

*  The  following  is  an  extract  from  the  opinion  of  Pigot,  C.  B.,  in  Waugh 
V.  Denham,  upon  this  point :  "  When  an  innkeeper  receives  a  guest, 
with  the  horse  on  which  he  travels,  or  when,  in  the  ordinary  course 
of  business,  a  carrier  receives  goods  from  the  possession  of  the  sender,  he 
deals  with  a  person  having  all  the  indicia  of  property.  Possession  is,  in 
itself,  prima,  facie  evidence  of  ownersliip.  To  encumber  an  innkeeper  or  a 
carrier  with  (lie  obligation  of  inquiring  and  determining  the  relation  in 
which  the  guest  or  the  sender  of  the  goods  stands  in  reference  to  his  posses- 
sion of  wliat  he  brings,  would  be  totally  inconsistent  with  the  relation  in 
which  botli  the  innkeeper  and  the  carrier  stand  towards  the  public,  for 
wliose  benefit  tliey  profess  to  act,  and  do  act,  in  their  respective  callings. 
The  business  of  either  could  not  be  carried  on  if,  in  the  one  case,  the  doors 
of  the  inn  were  closed  ugainst  a  traveler,  or  in  the  otlier,  if  the  carriei-'s 
conveyance  were  delayed  at  each  stopping-place  on  his  journey,  until  such 
inquiry  should  be  made.  But  no  sucli  mischief  can  result  from  tlie  quali- 
fication whicl)  Lord  Tenterden  applied  to  the  rights  and  obligations  of  an 
innkeeper.  There  can,  I  apprehend,  be  no  room  for  doubt  tiiat  a  similar 
■qualification  applies  to  the  rights  and  liabilities  of  a  carrier,  and  that  if  a 
•carrier  knows  (for  example)  that  a  thief  gives  him  the  goods  of  the  true 
owner  to  carry,  he  cannot  charge  the  owner  for  the  service  which  he  has 
knowingly  rendered  to  the  thief  in  the  carrying  of  the  goods." 
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who  has  contracted  with  the  owner  to  do  the  work,  and  does 
not  extend  to  persons  employed  by  or  under  him.  Story  on 
Bail,  §  440;  IloUingsrvorth  v.  Doto,  19  Pick  228.  Nor 
does  this  riglit  of  detention  arise  by  the  common  law  in  all 
cases  where  a  chattel  is  delivered  to  another  l)y  the  owner, 
and  services  are  rendered  in  the  care  and  custody  of  it  advan- 
tageous to  the  owner's  interests.  It  attaches  only  where  the 
party  to  whom  the  chattel  is  bailed  has  expended  his  skill  and 
labor  in  the  improvement  of  the  chattel,  and  has  thereby  confer- 
red an  additional  value  on  it.  Thus  no  lien  exists  at  common 
law  for  the  agistment  of  cattle,  {Chapman  v.  Allen,  Cro.  Car. 
271 ;  Jackson  v.  Cummins,  5  M.  &  W.  342  ;  Wallace  v.  Wood- 
gate,  1  C.  &  P.  575) ;  nor  in  favor  of  one  to  whom  a  horse  has 
been  delivered  to  be  stabled,  taken  care  of,  fed  and  kept.  Jud- 
son  v.  Ethridge,  1  C.  &  M.  742.  In  such  cases,  a  lien  for  the 
charges  will  only  arise  by  virtue  of  a  statute  or  a  special  agree- 
ment in  the  nature  of  a  pledge.  On  the  other  hand,  a  livery- 
stable  keeper  has  a  lien  for  the  keep  and  exercise  of  a  horse 
sent  to  him  for  the  purpose  of  being  trained.  Bevan  v. 
Waters,  3  C.  iSc  P.  520 ;  Forth  v.  Simpson,  13  Q.  B.  680. 
In  Scar/e  v.  3f organ,  4  31.  &  W.  270,  it  was  held  that  when 
S.  sent  his  mare  to  M.,  a  farmer,  to  be  covered  by  a  stallion 
belonging  to  him,  M.  had  a  lien  on  the  mare  for  the  charge 
for  covering  her.  The  distinction  between  these  two  classes . 
of  cases  is  pointed  out  by  Parke,  B.,  in  Jackson  v.  Cummins. 
He  says :  "  The  general  rule  as  laid  down  by  Best,  C.  J.,  in 
Bevan  v.  Waters,  and  by  this  court  in  Scarfe  v.  Morgan,  is 
that,  by  the  general  law,  in  the  absence  of  any  specific  agree- 
ment, whenever  a  party  has  expended  labor  and  skill  in  the 
improvement  of  a  chattel  bailed  to  him,  he  has  a  lien  upon  it. 
Now,  the  case  of  an  agistment  does  not  fall  within  that  prin- 
ciple, inasmuch  as  the  agister  does  not  confer  any  additional 
value  on  the  article,  either  by  the  exertion  of  any  skill  of  his 
own  or  indirectly,  by  means  of  any  instrument  in  his  posses- 
sion, as  was  the  case  with  the  stallion  in  Scarfe  v.  Morgan  j 
he  simply  takes  in  the  animal  to  feed  it." 

Inasmuch  as  the  lien  of  a  bailee  who,  by  his  skill  and  labor,. 
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has  enhanced  the  value  of  a  chattel,  arises  from  his  employment 
to  render  the  services,  it  will  follow  that  the  employment  must 
be  by  the  owner  whose  property  is  to  be  affected  by  the  lien, 
or  by  his  consent,  express  or  implied.  In  Hiscox  v.  Green- 
wood, 4  Esp.  174,  a  coachmaker  to  whom  a  carriage  had 
been  delivered  for  repairs  by  the  owner's  servant,  was  denied 
a  Hen  where  the  carriage  had  been  broken  by  the  negligence 
of  tlie  servant,  without  the  knowledge  of  the  master,  and  had 
been  taken  by  the  servant  to  the  coachmaker  for  repairs,  with- 
out any  orders  from  his  master.  In  Hollingsioorth  v.  Dow,  19 
Pick.  228,  the  plaintiff  had  purchased  a  machine  of  one 
Nesbit,  in  an  unfinished  state,  and  had  contracted  with  him  to 
finish  it  for  a  stipulated  sum.  Nesbit  employed  the  defend- 
ant, Dow,  to  finish  the  machine,  without  the  knowledge  or 
consent  of  the  plaintiff,  and  it  was  held  in  replevin  that  the 
defendant  did  not  acquire  a  lien  in  his  own  right  for  his  labor 
upon  the  machine. 

In  both  the  cases  cited  the  bailment  was  entirely  without 
tJie  authority  of  the  owner,  and  without  any  circumstances 
from  which  his  consent  could  be  implied ;  for  although  in 
Hollingsworth  v.  Dow  the  owner  knew  that  the  third  party 
was  doing  the  work,  he  had  contracted  with  another  to  do  it. 
It  must  not,  however,  be  inferred  tiiat  the  consent  of  the 
owner  to  such  a  bailment  must  in  all  cases  be  given  with  such 
formalities  or  in  such  a  manner  as  would  create  a  personal 
liability  on  iiis  part  to  pay  the  charges.  The  property  being 
improved  and  enhanced  in  value  by  the  workman's  labor, 
authority  to  have  it  done  on  the  footing  of  a  workman's  lien 
will  be  implied  from  circumstances  which  would  not  raise  an 
implication  of  a  contract  to  pay  the  charges  to  be  enforced  by 
a  suit. 

Williams  v.  Allsup,  10  C.  B.  (iV.  S.)  417,  is  the  leading  case 
on  this  subject.  In  that  case,  the  plaintiff,  a  shipwright,  de- 
tained a  vessel  for  his  charges  for  repairs,  as  against  a  mort- 
gagee under  a  prior  mortgage.  The  mortgage  had  been 
recorded  pursuant  to  the  Merchants'  Shipping  act.  The 
vessel  was  left  in  the  mortgagor's  possession  and  control  for 
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use  and  was  condemned  as  unseaworthy.  The  shipwright's 
charges  were  for  necessary  repairs,  made  by  the  mortgagor's 
direction,  without  the  knowledge  of  the  mortgagee.  The 
court  sustained  the  shipwright's  lien  for  repairs,  against  the 
claim  of  the  mortgagee.  The  course  of  reasoning  which  led 
to  this  result,  as  expressed  in  the  opinions  of  the  judges,  is  as 
follows  :  Erie,  C.  J.,  said  :  "  I  put  my  decision  on  the  ground 
that  the  mortgagee,  having  allowed  the  mortgagor  to  continue 
in  the  apparent  ownership  of  the  vessel,  making  it  a  source 
of  profit  and  a  means  of  earning  wherewithal  to  pay  off  the 
mortgage  debt,  the  relation  so  created  by  implication  entitles 
the  mortgagor  to  do  all  that  may  be  necessary  to  keep  her  in 
an  efficient  state  for  that  purpose.  The  case  states  that  the 
vessel  had  been  condemned  as  unseaworthy  by  the  govern- 
ment surveyor,  and  so  was  in  a  condition  to  be  utterly  unable 
to  earn  freight  or  be  an  available  security  or  any  source  of 
profit  at  all.  Under  these  circumstances,  the  mortgagor  did 
that  which  was  obviously  for  the  advantage  of  all  parties  in- 
terested :  he  puts  her  into  the  hands  of  the  defendant  to  be 
repaired ;  and,  according  to  all  ordinary  usage,  the  defendant 
ought  to  have  a  right  of  lien  on  the  ship,  so  that  those  who 
are  interested  in  the  ship,  and  who  will  be  benefited  by  the 
repairs,  should  not  be  allowed  to  take  her  out  of  his  hands 
without  paying  for  them.  *  *  *  It  is  to  be  observed 
that  the  money  expended  in  repairs  adds  to  the  value  of  the 
ship ;  and,  looking  to  the  rights  and  interests  of  the  parties 
generally,  it  cannot  be  doubted  that  it  is  much  to  the  advan- 
tage of  the  mortgagee  that  the  mortgagor  should  be  held  to 
have  power  to  confer  a  right  of  lien  on  the  ship  for  repairs 
necessary  to  keep  her  seaworthy."  Willes,  J.,  said :  "  By 
the  permission  of  the  mortgagees,  the  mortgagor  has  the  use 
of  the  vessel.  He  has,  therefore,  a  right  to  use  her  in  the 
way  in  which  vessels  are  ordinarily  used.  Upon  the  facts 
which  appear  on  this  case,  this  vessel  could  not  be  so  used 
unless  these  repairs  had  been  done  to  her.  The  state  of  the 
things,  therefore,  seems  to  involve  the  right  of  the  mortgagor 
to  get  the  vessel  repaired,  not  on  the  credit  of  the  mortgagees, 
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but  upon  the  ordinary  terras,  subject  to  the  shipwright's  lien. 
It  seems  to  me  that  the  case  is  the  same  as  if  the  mortgagees 
had  been  present  when  tlie  order  for  the  repairs  was  given." 
Byles,  J.,  said  :  "As  it  is  obvious  that  every  ship  will,  from 
time  to  time,  require  repairs,  it  seems  but  reasonable,  under 
circumstances  like  these,  to  infer  that  the  mortgagor  had  au- 
thority from  tJie  mortgagees  to  cause  such  repairs  as  should 
become  necessary  to  be  done,  upon  the  usual  and  ordinary 
terms.  Now,  what  are  the  usual  and  ordinary  terms  ?  Why, 
that  the  person  by  whom  the  repairs  are  ordered  should  alone 
be  liable  personally,  but  that  the  shipwright  should  have  a 
lien  upon  the  ship  for  the  work  and  labor  he  has  expended 
on  her.  Nor  are  the  mortgagees  at  all  prejudicially  affected 
thereby.  They  have  a  property  augmented  in  value  by  the 
amount  of  the  repairs." 

The  doctrine  of  Williams  v,  Allsup  was  applied  as  against 
prior  mortgagees  by  the  Supreme  Court  of  New  York  in 
favor  of  the  lien  of  a  shipwright  for  the  necessary  repairs  of  a 
canal-boat,  and  by  the  Supreme  Court  of  Massachusetts  to 
repairs  on  a  hack  described  in  the  mortgage  as  in  use  in  cer- 
tain stables.  Scott  v.  De  La  Hunt,  5  Laifis.  372 ;  Hammond 
V.  Banielson,  126  3Iass.  294. 

It  will  be  observed  that  in  each  of  these  cases  the  right  of 
the  workman  to  his  lien  was  placed  upon  the  ground  that  the 
value  of  the  chattel  was  enhanced  by  the  labor  of  the  work- 
man, and  that  it  was  presumably  the  intention  of  all  parties 
that  the  chattel  should  be  kept  in  a  proper  state  of  repair; 
from  which  facts  authority  was  inferred  that  the  person  in 
possession  and  entitled  to  use  it  might  have  the  repairs  made 
upon  the  usual  and  ordinary  terms,  i.  e.,  that  the  property 
having  been  augmented  in  value  by  the  repairs,  the  workman 
should  have  a  lien  on  it  for  the  work  and  labor  which  en- 
hanced its  value,  and  for  which,  by  the  common  law,  he 
would  be  entitled  to  his  lieu  if  he  was  lawfully  employed  to 
render  the  services. 

•  It  is  important  to  keep  in  mind  the  special  grounds  on 
which  these  cases  were  decided,  for  in  Bissell  v  Price,  28  N. 
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V.  252,  it  was  held  that  a  farmer  who,  under  a  special  con- 
tract with  the  owner  of  horses  which  were  subject  to  a  prior 
mortgage,  kept  and  fed  them  during  the  winter,  had  no  lien 
on  them  for  the  price  of  the  keeping  as  against  the  mortgagee. 
The  contract  was  one  of  agistment,  for  which  the  common  law 
gave  no  lien.  The  lien  arose  simply  by  force  of  the  special 
contract  under  which  the  service  was  rendered,  and  had  rela- 
tion only  to  the  date  of  the  contract.  Indeed,  it  is  one  of  the 
characteristics  of  common  law  liens  which  arise  by  operation 
of  law,  as  distinguished  from  liens  created  by  contract  or 
statute,  that  the  former,  as  a  general  rule,  override  all  other 
rights  in  the  property  to  which  they  attach,  and  the  latter  are 
subordinate  to  all  prior  existing  rights  therein. 

In  the  present  case  the  wagon  was  owned  by  the  wife.  It 
was  put  in  the  husband's  charge  for  use  in  a  business  which 
was  carried  on  for  the  support  of  the  family,  and  was  proba- 
bly owned  and  kept  for  that  purpose.  It  was  in  the  contem- 
plation of  all  parties  that  the  wagon  could  be  made  useful  for 
the  purpose  for  which  it  was  designed  to  be  used  only  by 
being  kept  in  repair.  The  repairs  were  beneficial  to  the  in- 
terests of  both  parties — to  the  husband  in  fitting  the  wagon 
for  use ;  to  the  wife  in  enhancing  the  value  of  the  property 
by  the  repairs  put  upon  it. 

I  think  it  clear,  on  the  facts  certified  by  the  court  below, 
that  the  husband  had  authority  from  the  wife — implied  from 
the  manner  in  which  she  permitted  the  wagon  to  be  used — to 
have  the  repairs  done ;  and  if  so,  the  property  became  by  law 
subject  to  a  lien  for  the  workman's  charges. 

The  judgment  should  be  affirmed,  with  costs. 

Vol,  XV.  h 
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STATE,  GARRET  E.  WINANTS,  PROSECUTOR,  v.  MAYOR  AND 
COUNCIL  OF  THE  CITY  OF  BAYONNE. 

The  cliarter  of  a  city  gave  the  common  council  power  to  pass  ordinances 
to  license  and  regulate  or  prohibit  inns  or  taverns,  restaurants  and 
beer  saloons,  provided  that  no  license  should  be  granted  by  the  board 
of  councilmen,  except  upon  a  recommendation  in  writing,  signed  by  at 
least  ten  freeliolders,  who  shall  not  liave  recommended  for  license  any 
other  person  who,  at  the  time  of  the  presentation  of  such  recommenda- 
tion, is  awaiting  the  action  of  the  board  of  councilmen,  upon  an  appli- 
cation for  a  license,  or  who  is  licensed  by  said  board.     Hdd — 

1.  That  applications  for  licenses  must  be  made  to  the  common  coun- 
cil, and  the  propriety  of  granting  a  license  must  be  passed  upon  by  the 
common  council,  and  that  the  power  to  license  could  not  be  delegated 
by  ordinance  to  the  mayor  or  any  one  else. 

2.  That  the  power  of  the  common  council  was  limited  to  licensing 
beer  saloons — places  occupied  by  the  applicants  in  which  the  business 
of  selling  is  to  be  carried  on  as  a  regular  business — and  that  the 
common  council  had  no  power,  by  a  license  or  permit,  to  authorize 
the  sale  of  such  beverages  at  any  other  place  than  a  regularly-licensed 
beer  saloon. 

3.  That  an  ordinance  authorizing  the  mayor,  upon  recommendation 
of  the  common  council,  to  issue  a  permit  for  the  sale  of  ale,  beer  and 
other  malt  beverages,  at  picnics  or  social  gatherings,  for  a  license  fee, 
was  illegal  and  void. 


On  certiorari. 

Argued  at  November  Term,  1881,  before  Justices  Depue, 
Van  Syckel  and  Parker. 

For  the  prosecutor,  Gilbert  Collins. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  This  writ  is  prosecuted  for  the  purpose  of 
bringing  under  review  an  ordinance  passed  by  the  common 
council  of  the  city  of  Bayonne  on  the  16th  of  August,  1881, 
entitled  "  An  ordinance  regulating  the  sale  of  ale,  beer  or 
other  malt  beverages,  at  nicnics  and  other  social  gatherings." 
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Section  1  prohibits  the  sale  or  exposing  for  sale  of  any  ale, 
beer  or  other  malt  beverages,  at  any  picnic  or  social  gathering 
within  the  city  limits,  except  upon  permission  granted  by  the 
common  council  and  approved  by  the  mayor.  Section  2  au- 
thorizes the  mayor,  upon  recommendation  of  the  common 
council,  to  issue  a  permit  to  any  person,  authorizing  the  sale 
of  such  beverages  at  picnics  or  social  gatherings,  for  a  license 
fee  of  not  less  than  $10  nor  more  than  $25. 

Section  40,  subdivision  14,  of  the  charter  of  Bayonne  em- 
powers the  common  council  of  Bayonne  to  pass  ordinances  to 
license  and  regulate  or  prohibit  inns  or  taverns,  restaurants 
and  beer  saloons,  and  to  prohibit  all  traffic  ih  or  sale  of  in- 
toxicating drinks.     Pamph.  L.  1872,  p.  703. 

The  ordinance  in  question  was  not  designed  as  a  prohibition 
on  the  sale  of  malt  liquors.  Its  purpose  was  to  provide  a 
method  by  which  the  sale  of  such  beverages,  on  the  specified 
occasions,  might  be  legalized  by  a  permit  to  be  issued  by  the 
mayor. 

The  city  charter  was  approved  on  the  22d  of  March,  1872. 
On  the  4th  of  April,  1872,  the  general  statute  was  passed 
prohibiting  the  sale  of  malt  liquors  without  a  license,  and 
providing  for  the  licensing  of  beer  saloons  by  the  Court  of 
Common  Pleas,  such  license  to  remain  in  force  one  year.  The 
provisions  of  this  act  do  not  apply  to  any  township,  city  or 
incorporated  town  in  which  laws  were  in  force  regulating  the 
sale  of  any  of  the  liquors  mentioned  in  the  statute.  Rev.,  p. 
494. 

By  a  supplement  to  the  city  charter,  passed  on  the  27th  of 
March,  1874,  subdivision  14  of  section  40  was  amended  by 
adding  the  following  proviso  :  "  And  be  it  enacted,  that  sec- 
tion 40  of  the  act  to  which  this  is  a  supplement  be,  and  the 
same  is,  hereby  amended,  by  adding  to  subsection  fourteen  in 
said  section  40  the  following  proviso:  'Provided,  that  no 
license  above  provided  for  shall  be  granted  by  said  board  of 
councilmen,  except  upon  the  recommendation,  in  writing,  of 
the  party  making  application  therefor,  by  at  least  ten  free- 
holders residing  and  owning  real  estate  in  the  city  of  Bayonne, 
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who  shall  not  have  recommended  for  license  any  other  person 
who,  at  the  time  of  the  presentation  of  such  recommendationj, 
is  awaiting  the  action  of  the  board  of  councilmen  upon  an  ap- 
plication for  a  license,  or  who  is  licensed  by  said  board.'  "^ 
Pamph.  L.  1874,  p.  546. 

By  force  of  this  legislation,  the  power  to  license  is  conferred 
on  the  common  council.  It  may  pass  ordinances  regulating 
the  mode  in  which  the  common  council  shall  administer  it& 
powers,  but  each  individual  applicant  must  make  his  applica- 
tion to  that  body  with  such  a  recommendation  as  is  prescribed 
by  the  act  of  1874,  and  the  propriety  of  granting  the  license 
must  be  passed  upon  by  the  common  council.  It  cannot,  by 
ordinance,  delegate  the  power  to  the  mayor  or  any  one  else. 

Furthermore,  the  power  of  the  common  council  is  limited 
to  licensing  beer  saloons — places  occupied  by  the  applicants 
in  which  the  business  of  selling  is  to  be  carried  on  as  a  regular 
business.  The  common  council  has  no  power,  by  a  lice<ise  or 
permit,  to  authorize  the  sale  of  such  beverages  by  an  individ- 
ual, at  any  other  place  than  a  regularly-licensed  beer  saloon. 
The  ordinance  is  set  aside,  with  costs. 


STATE,  MAKGAEET  T.  EOBINS,  PROSECUTRIX,  v.  COMMIS- 
SIONERS OF  STREETS  AND  SEWERS  IN  THE  CITY  OF 
NEW  BRUNSWICK. 

Where  a  sidewalk  is  laid,  the  street  being  unpaved,  and  a  gutter  is  neces- 
sary for  the  security  of  the  sidewalk,  the  expense  of  laying  the  gutter 
is  part  of  the  expenses  of  constructing  the  sidewalk,  and  may  be  in- 
cluded in  the  assessment  of  the  cost  and  expenses  of  the  sidewalk. 


On  certiorari. 

Argued  at  November  Term,  1881,  before  Justices  Depue, 
Van  Syckel  and  Parker. 
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For  the  plaintiff,  C.  T.  Cowenhoven. 

For  the  defendants,  A.  V.  Schenck. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  questions  presented  by  this  writ  of  cer- 
tiorari were  all  disposed  of  in  Kirhpairiek  v.  Commissioners, 
13  Vroom  510,  excepting  that  of  the  legality  of  assessing  the 
cost  and  expenses  of  a  gutter  as  part  of  the  cost  of  laying  the 
sidewalk. 

It  is  agreed  that  the  assessment  is  valid  if  this  psfrt  of  the 
improvement  was  a  part  of,  a  necessary  incident  of,  the  con- 
struction of  the  sidewalk,  and  invalid  if  part  of  the  roadway. 

Testimony  on  this  subject  has  been  taken  under  a  rule  of 
this  court. 

The  projected  improvement  contemplated  only  the  making 
of  a  sidewalk.     The  road-bed  of  the  street  is  still  unpaved. 

The  depositions  show  that  when  a  street  is  unpaved  a  gutter 
is  necessary  to  be  laid  for  tiie  security  of  the  sidewalk ;  that 
without  a  gutter  the  curb  and  brick  or  flag  pavement  of  the 
sidewalk  would  soon  be  impaired  or  destroyed  by  the  flow  of 
water  from  the  sidewalk  and  such  water  as  is  carried  on  the 
sidewalk  by  tlie  leaders  from  the  houses,  and  that  a  gutter  as 
this  is  laid  is  so  completely  incident  to,  and  an  appendage  of, 
the  sidewalk,  that,  if  the  street  shall  afterwards  be  paved,  it 
will  be  necessary  to  take  up  the  gutter  in  order  to  properly 
pave  the  roadway  of  the  street. 

The  proof  shows  that  in  this  case  the  gutter  was  part  of 
the  work  necessary  to  be  done  in  the  construction  of  the  side- 
walk. Under  such  circumstances  the  expense  of  laying  the 
gutter  is  part  of  the  expense  of  the  construction  of  the  side- 
walk, and  its  cost  may  properly  be  included  in  the  costs  and 
expenses  of  the  sidewalk,  and  be  assessed  in  the  same  manner. 

The  assessment  is  affirmed. 
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STATE,  PATRICK  J.  FLANAGAN,  PROSECUTOR,  v.  TREASURER 
OF  THE  CITY  OF  PLAINFIELD. 

1.  The  provision  in  the  city  charter  granting  to  common  council  the 
right  not  only  to  regulate  and  prohibit  the  sale  of  spirituous  liquors, 
but  also  to  fix  the  amount  of  the  assessment  to  be  paid  for  license,  and 
directing  that  it  be  paid  into  the  city  treasury  for  the  use  o-f  the  city, 
confers  the  taxing  power  for  revenue  purposes,  and  distinguishes  this 
case  from  Miihlenbrlnck  v.  Commissioners,  13  Vroom  364. 

2.  The  complaint  for  violating  the  city  ordinance  must  state  to  whom  the 
liquor, was  sold,  or  allege  that  it  was  sold  to  a  person  unknown. 

3.  The  city  charter  provides  that  on  conviction  for  violating  a  city  ordi- 
nance the  defendant  may  be  fined,  and,  if  the  fine  is  not  paid,  be  im- 
prisoned for  twenty  days.  There  is  not  error  in  entering  the  judg- 
ment in  the  language  of  the  statute.  If,  after  being  committed,  the 
defendant  pays  the  fine  before  the  expiration  of  the  twenty  days,  he 
may  raise,  on  habeas  corpus,  the  question  whether  he  is  entitled  to  be 
at  once  discharged  from  custody. 

4.  A  conviction  in  the  city  court  of  Plainfield  is  reviewable  only  by  ap- 
peal to  the  Union  Common  Pleas. 

5.  The  act  of  1874,  making  the  exclusive  mode  of  review  by  certiorari  to 
the  Union  Circuit  Court,  is  unconstitutional.  The  legislature  cannot 
confer  upon  the  Circuit  Courts  the  power  to  review  the  proceedings  of 
inferior  tribunals  by  certiorari. 

6.  The  Supreme  Court  is  the  sole  depositary  of  the  prerogative  writs  of 
certiorari,  mandamtis  and  quo  warranto.  The  single  exception  is  in  suits 
originating  in  justices'  courts. 


On   certiorari   to   remove   conviction  before  city  court  oi 
Plainfield. 

Argued  at  November  Term,  1881,  before  Justices  Depue, 
Van  Syckel  and  Parker. 

For  the  plaintiff,  Suydam  &  Jackson. 
For  the  defendant,  Charles  W.  Kimball. 
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The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  prosecutor  was  convicted  in  the 
city  court  of  Plainfield  uj)on  a  charge  of  selling  liquor  in  vio- 
lation of  the  city  ordinance.  A  number  of  alleged  infirmities 
in  the  proceedings  below  are  relied  upon  for  reversal. 

The  first  reason  assigned  is  that  the  ordinance  upon  which 
the  prosecution  is  based  is  void  because  it  imposes  a  tax  for 
revenue  purposes  without  authority  of  law.  It  fixes  the 
license  fee  of  a  saloon  at  $300,  and  a  hotel  license  at  $200. 

The  case  of  Miihlenhrinck  v.  Commissioners,  13  Vroom  364, 
upon  which  the  prosecutor  relies,  does  not  apply  to  this  case. 

The  city  charter  provides  that  the  common  council  shall 
have  the  exclusive  right  and  power  to  regulate  or  prohibit  the 
sale  of  spirituous  and  fermented  liquors  within  said  city,  as 
they  may  deem  most  conducive  to  public  good ;  that  the 
amount  of  assessment  to  be  paid  by  the  applicant  for  license 
shall  be  fixed  by  the  council,  and  all  moneys  which  may  be 
derived  from  granting  such  licenses  shall  be  paid  to  the  treas- 
urer for  the  use  of  the  city.     Pamph.  L.  1872,  p.  1134,  §  30. 

The  case  in  13  Vroom  was  a  mere  authority  to  regulate. 
This  legislation  shows  a  clear  intent  to  put  the  sale  of  liquor 
under  the  absolute  control  of  the  city  council,  and  to  permit 
the  licensing  power  to  be  used  as  a  source  of  revenue  to  the 
city.  Dill,  on  Mun.  Corp.,  (3d  ed.,)  §  115;  Chilvers  v.  People, 
11  Mich.  43. 

In  North  Hudson  County  Railway  v.  Hohohen,  12  Vroom 
71,  Justice  Depue  draws  the  distinction  between  the  power  to 
license  as  a  police  regulation  and  the  same  power  when  con- 
ferred for  revenue  purposes. 

In  this  case  the  taxing  power  is  clearly  bestowed  in  the  lan- 
guage of  the  statute  granting  to  common  council  the  right  not 
only  to  regulate  or  prohibit  the  sale,  but  also  to  fix  the  amount 
of  the  assessment  to  be  paid  for  license,  and  directing  it  to  be 
paid  into  the  treasury  for  the  use  of  the  city. 

The  next  reason  relates  to  the  sufficiency  of  the  complaint, 
which  fails  to  state  either  to  whom  the  liquor  was  sold,  or  to 
allege  tliat  it  was  sold  to  a  person  unknown. 
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This  was  held  to  be  a  fatal  infirmity  in  Roberson  v.  Lam- 
bcrtviUe,  9  Vroom  69. 

To  meet  this  objection  the  defendant  rests  upon  section 
3  of  the  supplement  of  1874  to  the  city  charter,  [Pamph. 
L.  1874,  J).  303,)  which  provides: 

"  That  no  judgment  for  the  violation  of  any  ordinance 
shall  be  reversed  for  any  imperfection,  omission,  defect  in  or 
lack  of  form,  nor  for  any  error  except  such  as  shall  or  may 
have  prejudiced  the  defendant  in  maintaining  his  defence  upon 
the  merits." 

Section  21  of  the  city  charter,  {Pamph  L.  1872,  j).  1134,) 
provides  that  the  city  judge  shall  issue  a  process  against  the 
person  charged  with  violating  the  city  ordinance,  stating  in 
such  process  what  ordinance  the  defendant  has  violated,  and 
in  what  manner  the  same  has  been  violated. 

On  the  return  of  this  process  the  case  is  tried  without  the 
filing  of  any  complaint.  The  process  is  intended  to  serve  the 
two-fold  purpose  of  bringing  the  defendant  into  court  and  of 
giving  him  notice  of  the  specific  oifence  for  which  he  must 
answer. 

Nothing  can  be  more  important  to  the  defendant  in  main- 
taining his  defence  than  to  know  the  names  of  the  persons  to 
whom  the  illegal  sale  is  charged  to  have  been  made.  He  will 
then  be  enabled  to  call  them  to  disprove  the  charge,  or,  if 
they  are  used  as  witnesses  against  him,  he  may  be  able  to 
show  statements  theretofore  made  by  them  inconsistent  with 
their  evidence,  or  that  they  are  unworthy  of  credit,  or  were 
elsewhere  at  the  time  of  the  alleged  sale. 

It  is  the  right  of  the  defendant  to  be  informed  of  the  par- 
ticular charge  against  him,  and  if  the  names  of  the  persons 
to  whom  the  sale  is  made  cannot,  with  reasonable  diligence,  be 
ascertained,  it  must  be  stated  that  their  names  are  unknown. 
In  the  absence  of  such  allegation  the  presumption  will  arise 
that  the  names  are  wrongfully  withheld.  Greeley  v.  Passaic, 
13  Vroom  87. 

In  this  respect  the  proceedings  are  fatally  defective. 
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There  is  also  an  alleged  error  in  the  form  of  entering  judg- 
ment. 

The  court  sentenced  t])e  defendant  to  pay  a  fine  of  $30,  and  if 
said  fine  was  not  paid  in  five  days,  that  he  then  be  imprisoned 
in  the  county  jail  for  the  terra  of  twenty  days.  The  prosecutor 
insists  that  the  judgment  should  have  been  that  in  default  of 
paying  the  fine  the  defendant  be  committed  and  kept  in  cus- 
tody for  twenty  days,  unless  the  fine  was  paid  before  that 
time  expired.  This  section  of  the  charter,  taken  in  connec- 
tion with  other  provisions,  may  be  susceptible  of  the  construc- 
tion that  the  defendant  is  to  be  released  when  he  pays  the  fine, 
but  if  so,  there  is  no  error  in  entering  the  judgment  in  the 
language  of  the  statute.  If  the  defendant,  after  being  com- 
mitted upon  such  judgment,  pays  the  fine,  he  can  raise  this 
question  on  habeas  corpus. 

These  questions  have  been  considered  by  the  court  because 
they  are  of  public  importance,  but  the  case  may  be  disposed 
of  on  another  ground  which  is  fundamental. 

I.s  certiorari  the  i)roper  remedy  by  which  to  review  a  con- 
viction in  the  city  court  of  Plainfield? 

Section  21  of  the  amended  city  charter  of  1872,  {Pamph. 
L-,  p.  1134,)  gave  an  appeal  to  the  Common  Pleas  in  cases 
where  jury  trial  is  allowed.  In  all  other  cases  the  remedy 
was  by  certiorari  to  tiie  Supreme  Court. 

Section  8  of  the  supplement  of  1873,  {Pamph.  L.,  p.  482,) 
makes  the  proceedings  in  the  city  court  subject  to  the  same 
laws  which  apply  to  the  court  of  small  causes,  and  directs  that 
its  judgments  in  all  cases  shall  be  reviewed  by  appeal  in  the 
same  manner  as  in  that  court.  The  remedy  by  appeal  thereby 
became  exclusive. 

A  furtiier  supplement  was  passed  in  1874,  (Pamph.  L.,  p. 
302,)  which  by  its  second  section  provides  : 

"That  every  conviction  had  before  the  city  judge,  either 
with  or  without  a  jury  trial,  shall  be  reviewed  by  writ  of  cer- 
tiorari, and  not  otherwise;  such  writ  to  be  allowed,  heard  and 
determined  by  the  presiding  judge  of  the  Circuit  Court  of 
Union  county." 
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Thereby  the  review  by  certiorari  out  of  the  Circuit  Court 
of  Union  county  is  substituted  in  all  cases  for  the  remedy  by 
appeal  to  the  Common  Pleas.  If,  therefore,  the  act  of  1874 
is  constitutional,  the  proceedings  of  the  city  court  must  be 
certified  into  the  Circuit  Court  in  exclusion  of  the  Supreme 
Court. 

If  the  act  of  1874  is  unconstitutional,  the  conviction  is  re- 
viewable only  by  appeal  to  the  Common  Pleas,  unless  the 
words  in  the  latter  part  of  the  recited  clause  of  that  act,  re- 
stricting the  writ  of  certiorari  to  the  Circuit  Court,  can  be  re- 
jected, and  the  provision  that  the  review  shall  be  by  certiorari 
permitted  to  stand. 

That  it  is  incompetent  for  the  legislature  to  deprive  this 
court  of  the  use  of  its  prerogative  writs  to  supervise  the  pro- 
ceedings of  inferior  tribunals,  is  expressly  adjudged  iu  a  num- 
ber of  cases.  Traphagen  v.  West  Hoboken,  10  Vroom.  232; 
Harris  v.  Vandeveer,  6  C.  E.  Green  424;  Green  v.  Jersey 
City,  13  Vromi  118. 

The  only  question  to  be  considered  is  whether  this  rule  is 
substantially  encroached  upon  by  the  grant  of  the  writ  of  cer- 
tiorari to  the  Circuit  Court. 

The  substitution  by  the  act  of  1873  of  the  right  of  appeal 
to  the  Common  Pleas  in  the  first  instance,  in  the  place  of  the 
remedy  by  certiorari,  did  not  impair  the  jurisdictiou  of  this 
court,  for  the  judgment  of  the  appellate  tribunal  is  ultimately 
supervised  here  on  certiorari.  Such  legislation,  as  is  said  in 
Traphagen  v.  West  Hoboken,  amounts  to  a  mere  regulation, 
and  not  to  an  amotion  of  the  remedy  by  the  prerogative  writ 
out  of  this  court. 

The  law  in  question  has  obviously  a  wider  sweep,  its  effect 
being  to  enable  the  suitor  to  deprive  this  court  of  a  portion 
of  its  constitutional  power. 

Article  VI.,  section  5,  clause  3,  of  the  state  constitution, 
provides  that  final  judgment  iu  any  Circuit  Court  may  be 
brought  by  writ  of  error  into  the  Supreme  Court  or  directly 
into  the  Court  of  Errors  and  Appeals. 

Under  the  Plainfield  law  of  1874,  when  the  case  on  cer- 
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tiorari  has  been  finally  adjudged  in  the  Circuit  Court,  that 
judgment  may  be  taken  for  review  directly  to  the  Court  of 
Errors  and  Appeals,  whereby  this  court  would  absolutely  lose 
its  control  over  the  inferior  tribunal.  In  like  manner  this 
entire  branch  of  its  jurisdiction  might  be  wrested  from  it,  and 
transferred  to  another  forum,  by  vesting  the  Circuit  in  every 
case  with  concurrent  power  to  send  the  writ  of  certiorari. 

If  by  statute  the  right  to  the  writ  of  certiorari  in  these 
cases  can  be  bestowed  upon  the  Circuit  Courts,  no  constitu- 
tional barrier  opposes  the  right  of  the  law-maker  to  arm  them 
with  writs  of  mandamus  and  quo  warranto. 

The  distinguishing  feature  of  the  King's  Bench  was  the 
authority  which  it  alone  exercised  by  means  of  the  writs  of 
certiorari,  mandamus  and  quo  warranto. 

That  our  constitution  was  framed  to  perpetuate  in  our  Su- 
preme Court  the  same  ample  and  exclusive  power,  is  clearly 
shown  by  the  opinion  of  the  Chief  Justice  in  State,  Duf- 
ford,  pros.,  v.  Decue,  2  Vroom  302. 

The  Supreme  Court  is  tlje  sole  depositary  of  these  preroga- 
tive writs. 

The  single  exception  to  the  rule  is  mentioned  by  the  Chief 
Justice,  viz.,  suits  originating  in  justices'  courts.  The  reason 
for  the  exception  is  that  at  the  time  of  the  formation  of  the 
constitution  of  1844,  the  act  constituting  the  Circuit  Courts 
had  conferred  upon  them  the  power  to  review  by  certiorari 
suits  originating  in  justices'  courts. 

The  constitution  makes  this  court  unassailable  by  legisla- 
tion. 

The  logical  sequence  is  that  the  power  to  send  these  writs 
cannot  be  distributed  and  lodged  in  other  courts  at  the  legis- 
lative will.  No  tribunal  of  co-ordinate  jurisdiction  can  be 
erected.  The  right  to  invest  the  Circuit  Courts  with  the  certio- 
rari power  necessarily  implies  the  right  to  confer  it  upon  other 
inferior  jurisdictions.  Tiie  aunouncement  of  the  proposition 
that  to  the  District  Courts  of  the  state  may  be  committed  the 
right  to  issue  writs  of  mandamus  and  quo  warranto,  would 
create  no  little  surprise.     This,  it  is  manifest,  would  destroy 
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the  due  subordination  of  the  several  courts,  and  disturb  the 
harmony  of  the  judicial  system,  which  it  is  the  purpose  of  the 
constitution  to  guard  and  perpetuate. 

The  dignity  of  the  Supreme  Court  will  fall  far  below  that 
of  the  King's  Bench  if  exclusive  power  in  this  respect  is 
Mithheld  from  it. 

There  can  be  no  contraction  of  the  sphere  within  which  the 
Supreme  Court  may  dispense  its  prerogative  writs  except  by 
extinguishing  the  tribunals  to  which  they  may  be  sent.  A 
law  is  equally  without  authority  whether  it  in  express  terms, 
or  by  its  operation  and  eiFect,  takes  away  or  diminishes  the  in- 
herent power  of  the  court. 

A  legislative  scheme  giving  to  the  Circuit  Courts  the  use  of 
any  of  these  writs  cannot  be  eflPectuated  without  violating 
fundamental  principles. 

This  result,  however,  does  not  lead  to  the  conclusion  that 
the  legislature  may  not  commit  to  a  justice  of  the  Supreme 
Court  the  duty  of  examining  assessments  for  improvements 
made  by  commissioners,  or  proceedings  to  sell  lands  for  taxes, 
with  authority  to  direct  the  necessary  amendments,  for  in 
these  instances  the  proceedings  must  be  reviewed  by  certiorari 
out  of  this  court  to  the  parties  making  the  assessments  or  in- 
stituting the  proceedings  for  tax  sales  after  they  have  been 
perfected. 

In  my  judgment,  the  act  of  1874  is  without  sanction  unless 
it  can  be  stripped  of  the  clause  in  which  its  infirmity  lies. 

The  rule  to  determine  whether  the  unlawful  superaddition 
can  be  rejected,  and  the  other  portion  of  the  section  permitted 
to  take  effect,  is  clearly  stated  in  Ruder  v.  Township  of  Union, 
10  Vroom  514. 

The  Chief  Justice  there  says  : 

"This  can  always  be  done  when  the  objectionable  feature 
stands  by  itself,  and  is  separable  as  a  distinct  thing  from  the 
body  of  the  act,  and  tiiere  is  no  reason  to  suppose  that  the 
portion  thus  eliminated  constituted  an  essehtial  motive  to  the 
enactment  of  the  law." 

The  application  of  this  test  must  lead  to  the  rejection  of 
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the  entire  provision  with  regard  to  the  change  of  remedy. 
The  legislative  declaration  is  that  every  conviction  had  before 
the  city  judge  shall  be  reviewable  by  certiorari  and  not  other- 
wise, to  be  issued  out  of  and  heard  in  the  Circuit  Court. 

To  ascribe  to  the  legislature  the  intention  of  conferring 
upon  the  Supreme  Court  the  right  of  review,  when  it  in  clear 
language  restricts  that  right  to  the  Circuit  Court,  would  be 
unauthorized. 

The  terms  in  which  the  power  is  granted  to  the  latter  court 
repels  the  idea  that  it  was  intended  to  be  bestowed  upon  the 
former. 

The  purpose  of  the  legislature  is  expressed  ;  nothing  is  left 
to  inference.  If  the  section  under  advisement  is  dismembered,, 
and  part  of  it  obliterated  by  judicial  construction,  the  law  as 
enforced  will  be  in  direct  conflict  with  the  law  which  came 
from  the  hands  of  the  law-giver.  If  the  validity  of  the  latter 
could  be  maintained,  the  reverse  of  the  former  would  be  the 
law.  The  conclusion  seems  to  be  irresistible,  that  the  rejec- 
tion of  one  portion  of  this  legislation  would,  in  eifect,  be  a 
declaration  by  the  court  that  that  shall  be  the  law  which  the 
legislature  has  said  shall  not  be  the  law. 

The  case  of  Howe  v.  Plainfield,  8  Vroom  145,  was  reviewed 
by  certiorari  to  the  city  court,  but  the  writ  was  issued  prior  to 
the  passage  of  the  act  of  1874,  and  the  question  as  to  the  pro- 
priety of  the  remedy  was  not  started.  There  can  be  no  doubt 
that  if  the  attention  of  the  court  had  been  called  to  the  eighth 
section  of  the  act  of  1873,  the  prosecutor  would  have  been 
remitted  to  his  remedy  by  appeal  to  the  Common  Pleas. 

The  provision  in  the  act  of  1874  being  void  and  inopera- 
tive by  reason  of  its  unconstitutionality,  the  remedy  by  appeal 
to  the  Common  Pleas  is  unimpaired  and  exclusive.  The  writ 
of  certiorari  will  not  lie  except  where  there  is  a  total  want  of 
jurisdiction  in  the  city  court.  It  was  improvidently  granted 
in  this  case,  and  should  be  dismissed. 
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STATE,  HENRY  G.  WAGONER,  PROSECUTOR,  v.  CATHARINE 

WATTS. 

1.  The  act  of  1879,  {Pamph.  L.,  p.  115,)  increasing  jurisdiction  of  jus- 
tices of  the  peace,  is  constitutional. 

2.  Even  though  the  covenant  of  a  married  woman  be  held  void  for  cov- 
erture, the  covenant  of  her  surety  is  enforceable. 

3.  Where  it  is  essential  to  the  validity  of  a  writing  that  it  be  executed 
under  seal,  authority  to  an  agent  to  execute  it  must  fee  likewise  under 
seal.  But  where  a  seal  is  not  vital  to  the  contract,  and  the  agent  has 
power  to  execute  it  without  seal,  it  operates  as  a  simple  contract* 
although  executed  under  seal. 

4.  The  written  lease  in  this  case  is  in  effect  an  agreement  not  under  seal, 
on  whicli  the  surety  has  written  an  agreement  under  seal  that  he  will 
pay  the  rent  in  default  of  payment  by  the  lessee.  This  suit  against 
the  surety  for  the  rent  was  brought  after  the  lapse  of  more  than  six 
years  from  the  due-day  of  the  rent.  Held,  that  although  the  principal 
debtor  might  have  pleaded  in  bar  actio  non  accrevit  infra  sex  annos,  on 
his  contract  not  under  seal,  the  action  against  the  surety  on  his  con* 
tract  under  seal  will  not  be  barred  until  the  lapse  of  sixteen  years. 


On  certiorari. 

Argued  at  November  Term,  1881,  before  Justices  Depue, 
Van  Syckel  and  Paeker. 

For  the  plaintiff,  John  Schomp. 

For  the  defendant,  R.  V.  Lindaberry. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  Catharine  Watts,  by  a  lease  under  seal, 
dated  Marcli  8th,  1870,  demised  to  Mrs.  Amermau,  for  the 
term  of  one  year  from  the  1st  day  of  April  next,  for  a  certain 
rent  therein  specified,  a  house  ^ud  lot  in  the  county  of  Som- 
erset. The  lease  was  executed  by  one  O.  Bush,  as  agent  of 
Catharine  Watts,  and  by  Mrs.  Amermari. 
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By  an  agreement  under  seal,  endorsed  on  said  lease,  the 
prosecutor  covenanted  that  if  default  was  made  by  the  tenant 
in  the  payment  of  the  rent,  he  would  pay  the  same  to  the 
lessor. 

The  lessee  occupied  the  premises  for  the  stated  term,  and 
having  failed  to  pay  the  rent,  an  action  of  covenant  was  insti- 
tuted before  a  justice  of  the  peace  in  1881,  by  said  Catharine 
Watts  against  said  Wagoner  to  recover  the  rent  in  arrears. 

Judgment  was  rendered  in  favor  of  the  plaintiff  for  the 
sum  of  $164.95,  which  judgment,  on  appeal  to  the  Somerset 
Pleas,  was  there  affirmed.  The  proceedings  below  have  been 
certified  into  this  court  for  review. 

The  first  objection  taken  by  the  prosecutor  challenges  the 
validity  of  the  act  of  1879,  [Pamph.  L.,  p.  115,)  increasing 
the  jurisdiction  of  justices  of  the  peace. 

This  question  is  res  adjudicata  in  this  court.  Wright  v. 
Moran,  14  Vroom  49  ;   Colwell  v.  Chamberlin,  Id.  387. 

The  next  point  relied  upon  is  an  alleged  infirmity  in  the 
execution  of  the  lease,  which,  it  is  contended,  cannot  be  made 
the  basis  of  an  action  for  two  reasons : 

First.  Because  the  husband  of  Mrs.  Amerman  did  not  join 
with  her  in  its  execution. 

Second.  Because  the  authority  given  by  Catharine  Watts  to 
her  agent  to  execute  it  on  her  behalf  was  by  parol. 

It  is  well  settled  that  even  though  the  covenant  of  Mrs. 
Amerman  is  void  for  coverture,  the  covenant  of  the  surety  is 
enforceable. 

This  point  was  expressly  adjudged  by  Chief  Justice  Nel- 
son, in  Kimball  v.  Newell,  7  Hill  116,  and  shown  to  have  the 
support  of  the  English  cases.  See,  also,  Remsen  v.  Graves,  41 
N.  Y.  471. 

The  fact  that  the  contract  in  this  case  was  sealed  by  the 
agent  does  not  vitiate  it. 

"  There  is  no  doubt  about  the  general  rule  that  a  power  to 
execute  an  instrument  under  seal  must  be  conferred  by  an  in- 
strument of  equal  solemnity.  If  the  writing  given  by  the 
agent  be  under  seal,  and  that  be  essential  to  its  validity,  the 
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authority  of  the  agent  must  be  of  equal  dignity  or  it  cannot 
operate."     Long  v.  Harticell,  5  Vroom  116. 

But  where  a  seal  is  not  vital  to  the  contract,  and  the  power 
to  execute  it  without  seal  is  ample,  it  becomes  so  far  the  act 
of  the  principal,  and  enures  as  a  simple  contract.     Id. 

The  premises  were  as  effectually  let  without  as  with  a  seal 
to  the  agreement.  The  lessor  recognized  the  authority  of  the 
agent,  and  ratified  his  act  by  permitting  the  lessee  to  enter 
and  occupy  the  premises  for  the  stipulated  term. 

The  engagement  being  fully  executed  on  the  one  part,  it  is 
not  competent  for  the  other  to  disavow  his  liability  to  render 
the  consideration.  The  covenant  of  suretyship  was  executed 
by  Wagoner  in  due  form  upon  sufficient  consideration,  and  is 
binding  upon  him.  Treating  the  lease  as  an  agreement  not 
under  seal,  in  an  action  by  the  lessor  against  the  lessee  for 
rent,  after  the  lapse  of  six  years  from  the  due-day  of  the  rent,, 
the  statute  of  limitations  might  be  pleaded  in  bar.  This  suit 
was  commenced  against  the  surety  more  than  six  years  after 
the  rent  was  {)ayable,  and,  therefore,  the  question  is  presented 
whether  he  can  avail  himself  of  the  defence  that  the  statute 
of  limitations  would  be  a  bar  in  a  suit  against  the  principal 
debtor. 

The  surety  may  have  the  benefit  of  any  defence  which  the 
principal  debtor  may  set  up,  showing  that  the  contract  never 
was  legal  or  that  it  has  been  annulled.  To  that  extent  the 
rule  prevails  that  the  extinction  of  the  liability  of  the  prin- 
cipal debtor  discharges  the  liability  of  the  surely;  the  acces- 
sory obligation  falls  with  the  principal.  As  a  general  rule, 
the  liability  of  principal  and  surety  is  co-extensive.  There 
are  exceptions,  as  in  case  of  coverture  and  infancy,  in  which 
the  contract  cannot  be  enforced  against  the  principal.  But 
when  tiie  principal  is  discharged  from  his  obligation  by  pay- 
ment, accord  and  satisfaction  or  release,  recourse  cannot  be 
had  to  the  surety.  In  all  these  instances  in  which  both  prin- 
cipal and  surety  are  exonerated,  the  defence  either  shows  in 
fact,  or,  in  contemplation  of  law,  implies  an  actual  satisfaction 
of  the  obligation  which  the  former  has  assumed.    In  this  case 
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the  debt  is  not  discharged  or  satisfied  by  the  lapse  of  the  limi- 
tation time;  the  remedy  only  to  enforc^it  against  the  princi- 
pal debtor  is  taken  away.  In  Spears  v.  Hartly,  3  Esp.  81, 
Lord  Eldon  said  that  the  debt  is  not  disciiarged  by  the  opera- 
lion  of  the  statute  of  limitations ;  it  was  the  remedy  only, 
and  tliat  the  creditor  could  hold  goods  on  which  he  iiad  ob- 
tained a  lien  for  his  claim,  although  the  statute  had  run 
against  it.  To  the  same  effect  are  Morse  v.  Williams,  3  Camp. 
418,  and  Higgins  v.  Scott,  2  B.  d'  Ad.  413. 

To  this  debt  unpaid  the  contract  of  the  surety  clings  as  a 
firm  support  in  the  law,  like  the  obligation  of  an  infant  or 
feme  covert,  although  the  undertaking  is  voidable  by  the  party 
to  whose  benefit  it  enures. 

Upon  this  ground  it  is  that  a  mortgage  may  be  foreclosed 
and  the  land  sold,  although  the  note  thereby  secured  is  barred 
by  the  statute ;  nothing  less  than  payment  of  the  debt  will 
satisfy  the  condition.  Thayer  v.  Mann,  19  Pick.  535  ;  Balch 
V.  Onion,  4  Cash.  559 ;  Wi^well  v.  Baxter,  20  Wis.  680 ; 
Borst  V.  Corey,  15  ^V.  Y.  505;  Eeed  v.  Shepley,  6  Vt.  602, 

In  this  case  Wagoner,  t*he  surety,  is  bound  by  a  contract 
under  seal,  which  will  not  be  barred  by  limitation  until  the 
lapse  of  sixteen  years.  He  has  engaged  to  pay  on  default  of 
payment  by  the  lessee,  and  his  contract  will  be  performed  only 
by  the  payment  of  the  debt.  He  cannot  plead  the  statute 
himself,  neither  could  he  compel  the  principal  debtor  to  plead 
it,  nor  prevent  him  from  making  a  new  promise  to  pay. 

The  right  to  the  plea  of  actio  non  accrevit  infra  sex  annos 
is  personal  to  the  principal  debtor,  and  he  may  refuse  to 
plead  it. 

The  liability  of  the  principal  and  surety  is  not  necessarily 
concurrent ;  that  of  the  former  may  subsist  after  the  latter  is 
discharged,  and  vice  versa. 

In  Gardiner  v.  Nidting,  5  Me.  140,  and  Dean  v.  Munroe^ 
32  Ga.  28,  it  is  held  that  the  promise  by  the  maker  of  a  note 
takes  it  out  of  the  statute  of  limitations  only  so  far  as  he  is 
concerned,  but  does  not  affect  the  liability  of  the  endorser. 

So  I  apprehend  there  is  nothing  in  the  law  which  disables 
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an  eudorser  from  making  a  valid  engagement  by  which  the 
time  is  enlarged  during  which  he  may  be  held,  but  he  cannot 
thereby  deprive  the  maker  of  his  right  to  the  statutory  plea. 
li'  the  relator's  undertaking  had  not  been  under  seal,  there  can 
be  no  doubt  that  by  a  new  promise  he  could  have  made  him- 
self liable  after  the  lapse  of  six  years.  The  form  in  which  he 
originally  contracted  must  be  as  effective  as  a  new  promise 
subsequently  made,  for,  in  substance,  he  has  engaged  that  for 
sixteen  years  he  shall  be  liable  to  pay  if  default  in  payment 
is  made  by  the  lessee.  It  is  not  perceived  that  any  infirmity 
inheres  in  such  a  promise  which  can  be  seized  upon  as  a  legal 
defence  against  its  enforcement.  Nor  is  the  surety's  liability 
tested  by  determining  whether  he  can  recover  indemnity  from 
his  principal.  When  the  contract  is  valid  in  its  inception,  the 
principal  debtor  may  be  discharged  by  operation  of  law,  with- 
out discharging  the  surety,  where  the  creditor  does  not  by  his 
act  contribute  to  the  release. 

As  an  instance,  it  is  well  adjudged  that  a  discharge  of  the 
principal  in  bankruptcy  does  not  discharge  the  surety.  Guild 
V.  Butler,  122  Mass.  498;  Ellis  v.  Wilmot,  L.  R.,  10  Ex.  10. 

The  creditor  in  this  case  is  chargeable  with  nothing  except 
mere  gratuitous  forbearance  to  sue,  which  does  not  exonerate 
the  surety  either  at  law  or  in  equity. 

The  latter  might,  at  any  time  after  default  by  the  lessee, 
have  paid  the  rent,  and  thereby  established  in  himself  a  right 
of  action.  If  he  fails  now  in  his  attempt  to  have  recourse  to 
I  he  principal  debtor,  his  loss  will  be  attributable  to  his  own 
neglect  to  perform  his  covenant. 

The  rule  undoubtedly  is  that  the  statute,  as  between  the 
principal  and  surety,  begins  to  run  against  the  latter  from  the 
time  he  pays  the  debt.  But  if  the  surety,  after  the  statute 
has  run  as  to  ix)th  the  [yrincipal  and  himself,  pays  the  debt 
without  the  consent  of  the  former,  he  cannot  recover  indem- 
nity. In  this  case  there  is  a  factor  which  may  change  the 
rule  ap[)licable  to  the  relation  of  the  parties  to  each  other. 

If  the  presumption  of  the  law  be  that  the  surety  sealed 
his  agreement  at  the  instance  of  the  principal,  the  latter  may 
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be  estopped  from  setting  up  against  the  former  the  limitation 
defence  if  he  pays  the  debt  at  any  time  within  sixteen  years. 
The  judgment  below  should  be  afl&rmed,  with  costs. 


STATE,  BERNARD  BAYER  ET  AL.,  PROSECUTORS,  v.  MAYOR, 
&c.   OF  HOBOKEN. 

1.  A  newspaper  which  has  been  published  for  two  years  in  the  city  of 
Hoboken  is  entitled  to  a  place  in  that  class  of  papers  from  which  the 
selection  must  be  made  for  the  publication  of  the  proceedings  of  com- 
mon council,  although  it  is  not  authorized  to  publish  the  laws  of  this 
state. 

2.  The  ofiBce  of  the  "Hoboken  Advertiser"  is  in  Hoboken,  where  those 
who  own  and  conduct  it  reside.  The  entire  matter  for  the  paper  is 
composed,  set  up  and  placed  in  forms  in  Hoboken,  after  which  the 
forms  are  sent  over  to  New  York  city,  where  the  mere  press-work  is 
done,  and  the  papers  are  then  brought  back  to  the  office  in  Hoboken, 
from  whence  they  are  issued  to  subscribers.  Held,  that  this  paper  is, 
within  the  reason  and  spirit  of  the  law,  "printed  and  published"  in 
Hoboken. 


On  cei'tiorari  to  review  certain  proceedings  of  the  common 
council  of  Hoboken. 

Argued  at  Kovember  Term,  1881,  before  Justices  Depue, 
Van  Syckel  and  Parker. 

For  the  plaintiffs,  W.  T.  Hoffman  and  E.  T.  Paxton. 
For  the  defendants,  M.  W.  Niven  and  /.  C.  Besson. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  writs  of  certioran  in  this  case  bring 
up  resolutions  of  the  common  council  of  Hoboken  awarding 
the  official  printing  to  the  "Hoboken  Advertiser,"  and  rescind- 
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ing  a  prior  resolution  designating  the  "  Hudson  County  Demo- 
crat "  as  the  official  paper. 

The  validity  of  the  resolutions  is  controverted  upon  two 
grounds — First.  Because  the  "  lloboken  Advertiser ''  is  not 
authorized  to  publish  the  laws  of  this  state.  Second.  Because 
it  is  not  printed  in  this  state. 

The  law  governing  this  case,  passed  in  the  year  1877, 
[Pamph.  L.y  p.  68,)  provides :  "  That  whenever  the  board 
of  aldermen,  council  or  common  council  of  any  city  is 
required  by  the  provisions  of  its  charter  to  designate  one  or 
more  newspapers  to  publish  the  proceedings  of  such  board  of 
aldermen,  common  council  or  council,  and  to  publish  the  pro- 
ceedings of  any  of  the  other  boards  in  said  city,  in  a  news- 
paper or  newspapers  printed  and  published  in  said  city,  and 
authorized  to  publish  the  laws  of  the  state,  at  the  date  of  the 
passage  of  such  city  charter  or  any  supplement  thereto,  that 
in  every  such  case  such  city  may  hereafter  publish  the  said 
proceedings  in  a  newspaper  or  newspapers  published  and 
printed  in  said  city,  that  shall  have  been  in  existence  and  pub^ 
lished  in  said  city  for  over  two  years." 

In  Bayei'  v.  Hoboken,  11  Vroom  152,  Justice  Reed  held 
that  the  effect  of  this  legislation  was  to  place  a  newspaper 
which  shall  have  been  published  for  two  years  in  the  city  of 
Hoboken,  in  that  class  of  newspapers  from  which  the  selection 
must  be  made  for  the  publication  of  the  proceedings  of  com- 
mon council. 

It  is  not  necessary,  to  entitle  a  pa])er  to  such  classification, 
that  it  be  authorized  to  publish  the  laws  of  this  state. 

With  respect  to  the  second  point,  the  facts  are  shown  to  be 
these : 

The  office  of  the  "Advertiser"  is  in  Hobokeu;  the  entire 
matter  for  the  paper  is  composed,  set  up  and  placed  in  forms 
in  Hoboken,  and  the  forms  are  then  sent  over  to  New  York 
city  and  the  press-work  done  there,  and  the  papers  brought 
Ijack  to  the  office  in  Hoboken,  from  whence  they  are  issued 
to  subscribers. 

The  prosecutor  insists  that  this  paper  is  without  the  requisite 
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-qualifications;   that  it  is  not  "printed   and    published"   in 
Hoboken,  because  the  mere  press-work  is  done  in  New  York 

city. 

This,  I  think,  is  too  narrow  an  interpretation  of  the  act. 
Its  object  was  to  limit  the  publication  of  the  proceedings 
of  council  to  such   papers  as  were  in  fact  local  papers,  con- 
ducted, made  up  and  issued  in  the  city  of  Hoboken. 

The  composition  of  the  matter,  the  setting  of  the  type  and 
preparing  the  forms  for  the  press-work  constitute  the  substan- 
tial and  important  part  of  the  printing.  This  work,  in  this 
case,  being  done  exclusively  in  the  office  of  the  paper  in 
Hoboken,  with  material  and  appliances  owned  and  kept  there, 
it  is  no  misapplication  of  the  statutory  language  to  say  that 
the  printing  office  of  the  "  Advertiser "  is  in  Hoboken,  and 
that  the  paper  is  printed  and  published  there. 

The  strict  interpretation  of  the  words  "  printed  and  pub- 
lished," upon  wiiich  the  prosecutor's  case  rests,  would  certainly 
exclude  from  the  class  in  which  judicial  sales  may  be  pub- 
lished, all  papers  with  what  is  termed  "a  patent  outside," 
entirely  made  up  in  New  York  city. 

The  paper  selected  by  the  resolution  sought  to  be  set  aside, 
is,  within  the  reason  and  spirit  of  the  law,  "  printed  and  pub- 
lished "  in  this  state. 

The  action  of  the  common  council  is  on  the  side  of  economy 
in  expenditure ;  a  clear  case  should  be  presented  to  lead  the 
court  to  reverse  it. 

The  point  made  by  the  prosecutors,  that  the  resolution 
awarding  the  official  printing  to  Moyer  &  Luehs,  of  the  "  Ho- 
boken Advertiser,"  does  not  designate  a  newspaper  for  that 
purpose  as  required  by  the  charter,  is  not  well  taken. 

The  clear  meaning  of  the  resolution  is  that  the  publications 
for  the  city  are  to  be  made  in  the  "  Advertiser,"  by  Moyer  & 
Luehs,  of  Hoboken,  who  own  and  conduct  it.  It  was  so  un- 
derstood by  the  parties,  and  a  written  contract  to  that  effect 
entered  into  after  the  passage  of  the  resolution. 

The  certiorari  should  be  dismissed. 
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STATE,  AAKON  COE,  PKOSECUTOR,  v.  LEWIS  J.  HAINES. 

1.  In  summary  proceedings  to  dispossess  a  tenant,  the  finding  of  the  fact 
that  rent  was  due  and  unpaid  is  final  as  to  that  proceeding,  but  the 
statute  deprives  the  judgment  in  that  court  of  the  quality  of  conchi- 
siveness  which  it  has  in  otiier  cases.  By  the  statute,  the  landlord  is 
liable,  in  an  action  of  trespass,  for  any  unlawful  proceeding  there- 
under. 

2.  To  maintain  an  action  by  the  tenant  in  such  case,  it  must  be  shown 
that  he  was  removed  by  a  warrant  to  dispossess. 

3.  If  the  officer  exhibits  a  warrant  to  dispossess,  and  commands  the 
tenant  to  leave,  the  trespass  will  be  complete  if  he  goes  without 
waiting  for  the  exercise  of  actual  force.  But  if  the  officer  is  without 
process  of  law,  and  threatens  that  he  will  put  the  tenant  out  the  next- 
day,  unless  he  goes  out  before  that  time,  no  trespass  is  committed.  A 
menace  to  commit  an  act  of  violence  at  a  future  day,  although  yielded 
to  by  the  tenant,  does  not  constitute  a  trespass. 


On  certiorari.    In  matter  of  landlord  and  tenant. 

Argued  at  November  Term,  1881,  before  Justices  Depue,. 
Van  Syckel  and  Parker. 

For  the  plaintiff,  Elwood  C.  Harris. 

For  the  defendant,  Samuel  L.  Baldwin. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  Lewis  J.  Haines  occupied  certain  prem- 
ises in  Newark,  as  the  teuant  of  Aaron  Coe,  the  tenancy  being 
a  monthly  one,  at  $8  per  month,  payable  in  advance.  On  the 
8th  of  August,  1879,  Coe  served  notice  to  quit  in  three  days 
or  to  pay  $16,  two  months'  rent  alleged  to  be  due.  The 
tenant  having  failed  to  pay  or  quit  the  premises,  proceedings 
were  thereupon  commenced  before  a  justice  of  the  peace,  to 
dispossess  Haines.  On  the  23d  of  August,  1879,  judgment 
was   rendered   in  favor  of  the  landlord.     On   the    28th    of 
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August,  one  Pilkingtou,  the  agent  of  Coe,  went  with  officer 
Benedict  to  the  premises  in  question,  and  there  the  officer 
told  Haines  that  unless  he  moved  out  the  next  morning,  his 
goods  and.  chattels  would  be  put  in  the  street.  Haines  moved 
out  of  the  house  on  the  29th  of  August,  and  on  the  same  day 
the  justice  before  whom  the  case  was  tried  made  out  a  warrant 
to  dispossess,  but  said  warrant  was  not  placed  in  the  hands  of 
officer  Benedict  until  August  30th. 

An  action  of  trespass  was  then  instituted  in  the  First 
District  Court  of  Newark  by  Haines,  against  his  landlord,  to 
recover  damages  for  his  alleged  unlawful  removal  from  the 
demised  premises. 

Judgment  having  been  rendered  in  the  District  Court  for 
the  tenant,  and  affirmed  on  appeal  to  the  Essex  Pleas,  this 
certiorari  was  sued  out  to  review  the  proceedings  below. 

It  was  found  as  a  fact  in  the  court  below,  that  no  rent  was 
actually  due  to  the  landlord,  and  therefore  he  may  be  held  as 
a  trespasser,  if  he  caused  the  tenant  to  be  ejected  by  force  of 
the  summary  proceedings  which  he  instituted  against  him. 

The  finding  of  the  fact  that  rent  was  due  and  unpaid  was  final 
as  to  the  summary  proceeding  to  dispossess  ;  but  the  statute  de- 
prives the  judgment  in  that  suit  of  the  quality  of  conclusive- 
ness between  the  ])arties  which  a  judgment  has  in  other  cases. 
It  can  be  set  up  as  a  shield  by  the  officers  of  the  law,  but  not 
by  the  landlord  ;  he  enforces  the  removal  of  his  tenant  at  the 
p'fril  of  a  different  finding  in  an  action  of  trespass  by  the 
tenant.  The  statute  provides  that  the  landlord  shall  remain 
liable,  in  an  action  of  trespass,  for  any  unlawful  proceeding 
under  the  act.  The  remedy  given  necessarily  implies  that 
the  act  for  which  it  is  to  be  maintained  must  be  forcible. 

The  mere  institution  of  the  suit  to  dispossess  has  none  of 
the  characteristics  of  a  tresi)ass,  nor  has  the  trial  of  the  cause 
and  the  production  of  evidence  to  satisfy  the  justice  of  the 
landlord's  right.  Thus  far,  there  is  an  entire  absence  of  the 
essential  element  of  trespass,  and  the  possession  of  the  tenant 
is  undisturbed.  The  removal  of  the  tenant  by  virtue  of  iho 
warrant  to  dispossess,  is  the  act  which,  if  shown  in  the  future 
suit  to  be  unlawful,  becomes  the  basis  of  the  action  of  trespass. 
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If  the  ofiBcer,  with  the  writ  to  dispossess  in  his  hands,  had 
gone  to  the  demised  premises  and  told  the  tenant  that  if  he 
did  not  remove,  he  would  set  him  out,  and  the  tenant,  know- 
ing that  the  officer  had  it  in  his  power,  by  the  process  of  the 
court,  to  turn  him  out,  had  gone  without  waiting  for  the  ex- 
ercise of  actual  force  or  violence,  the  trespass  would  have 
been  complete.  In  this  case,  however,  the  officer  neither  was 
nor  pretended  to  be  armed  with  legal  process;  he  merely 
threatened  that  on  the  next  day  he  would  do  what  he  was 
theu  without  the  power  to  execute.  The  tenant  yielded,  not 
to  any  process  of  the  law,  for  that  was  not  delivered  to  the 
officer  until  the  day  succeeding  his  removal,  but  to  a  mere 
menace,  which  the  landlord  might  have  foreborne  to  carry 
into  execution. 

The  acts  of  the  landlord  and  those  who  represented  him 
did  not  constitute  a  tres])ass  ;  the  surrender  of  the  premises  by 
the  tenant  must,  in  law,  be  regarded  as  voluntary,  and  not  as 
the  result  of  constraint  by  the  process  of  the  court.  An  action 
of  trespass  cannot  be  based  upon  a  threat  to  commit  an  act  of 
violence  on  some  future  day.  So  far  as  appears,  the  tenant 
quit  the  premises  without  any  intention  of  returning,  and 
whether  the  fact  that  the  landlord  subsequently  took  peaceable 
possession  of  the  vacated  premises  made  him  a  wrong-doer, 
is  not  raised  by  the  pleadings  in  this  case. 

The  judgment  below  should  be  reversed. 


STATE,   J.   HENRY   McCARTHY    ET    AL.,    PROSECUTORS,    v. 
MAYOR,  &c.,  OF  JERSEY  CITY. 

1.  Declaration  of  sale  set  aside  because,  in  the  assessment  upon  which  it 
is  founded,  the  commissioners  did  not  make  a  written  report,  as  re- 
quired by  section  42  of  the  city  charter.     Pamph.  L.  1855,  p.  716. 

2.  When  a  return  is  made  to  a  certiorari  requiring  all  jiroceedings  to 
be.eent  up,  the  presumption  is  that  the  return  is  full,  and  the  burden 
will  lie  on  tiic  defendants  to  supply  any  diminution  which  they  may 
allege  in  tlie  return. 
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Morgan  v.  Gloucester  City. 
On  certiorari  to  review  sale  for  taxes. 

Argued  at  November  Term,  1881,  before  Justices  Depue, 
Van  Syckel  aud  Parker. 

For  the  plaintiffs,  Collins  &  Corbin. 

For  the  defendants,  Randolph  &  Talcott. 

The  opinion  of  the  coui't  was  delivered  by 

Van  Syckel,  J.  The  declaration  of  sale  must  be  set 
aside,  because  the  assessment  upon  which  it  is  founded  is 
illegal.  In  making  the  assessment,  the  commissioners  did 
not  make  a  written  report,  as  required  by  section  42  of  the 
oity  charter.  Paraph.  L.  1855,  p.  716;  State  v.  City  of 
Hudson,  5  Didcher  104,  110. 

Lapse  of  time  cannot  be  set  up  against  the  prosecutor  where 
the  ceHiorari  is  in  aid  of  an  ejectment.  The  suggestion  by  the 
defendants  that  the  absence  ()f  the  report  is  not  proof  that  it 
was  not  made,  cannot  avail  them. 

The  rule  in  this  state  established  by  the  Court  of  Errors  is 
that  when  a  return  is  made  to  a  writ  of  certiorari,  the  pre- 
sumption is  that  all  the  proceedings  are  before  the  court,  and 
the  burden  will  lie  on  the  defendants  to  supply,  by  further 
return  or  ])y  evidence,  any  alleged  omission.  State,  Wilkin- 
son, pros.,  V.  Inhabitants  of  Trenton,  7  Vroom  499 ;  Woodbridge 
V.  State,  Allen,  pros.,  14  Vroom  262. 


STATE,  DAVID  P.  MORGAN,  PROSECUTOR,  v.  MAYOR  AND 
COMMON  COUNCIL  OF  GLOUCESTER  CITY. 

1.  The  provisions  of  the  act  entitled  "An  act  to  enable  cities  to  supply 
the  inliabitants  thereof  with  pure  and  wholesome  water,"  approved 
April  21st,  1876,  is  not  operative  in  Gloucester  City. 

2.  In  elections  of  a  special  character,  where  time  and  place  are  not  fixed 
by  law,  notice  of  the  election  must  be  given. 
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3.  In  such  case,  the  direction  to  give  notice  is  ninmlutory. 

4.  Notices  not  stating  the  place  or  places  where  polls  would  be  opened 
are  insufBcient  and  election  therebv  rendered  invalid. 


On  certiorari  to  review  certain  resolutions  and  ordinances  of 
the  common  council  of  Gloucester  City. 

Argued  at  November  Term,  1881,  before  Justices  Depue,. 
Yax  Syckel  and  Parker. 

For  the  prosecutor,  James  E.  Hays  and  P.  S.  Scovel. 

For  the  defendants,  R.  S.  Jenkins  and  W.  H.  Jenkins. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  The  certiorari  in  this  case  brings  before  us- 
resolutions  and  ordinances  passed  by  the  common  council  of 
Gloucester  City,  and  also  other  proceedings  had  under  color 
of  an  act  of  the  legislature  entitled  "  An  act  to  enable  citie& 
to  suj)ply  the  inhabitants  thereof  with  pure  and  wholesome 
water,"  approved  April  21st,  1876. 

On  October  21st,  1880,  tlie  common  council  adopted  a  reso- 
lution that  a  ticket  be  j)repared  in  conformity  with  the  act  of 
1876,  governing  the  erection  of  water  works,  to  be  submitted 
to  the  people  at  the  then  next  annual  election  for  their  ap- 
proval or  disapproval. 

On  the  2d  day  of  December,  1880,  the  common  council 
passed  another  resolution,  for  holding  an  election  on  the  water 
question  on  the  21st  day  of  December,  1880,  which  resolution 
})rovided  lor  tiie  appointment  of  a  committee  to  supervise  and 
attend  to  ail  matters  pertaining  to  said  election. 

On  the  6th  day  of"  January,  1881,  a  resolution  was  passed 
ordering  the  clerks  to  have  correct  lists  of  the  then  late  elec- 
tion made  and  placed  on  file. 

A  statement  was  made  to  the  common  council,  by  which  it 
appeared  that  five  hundred  and  eight  votes  were  polled  at  the- 
election  of  December  21st  on  the  water  question,  and  that 
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there  was  a  majority  of  forty-four  votes  in  favor  of  the  erec- 
tion of  water  works. 

On  March  2d,  1881,  an  ordinance  was  passed  by  the  com- 
mon council  to  construct  water  works,  and  a  coraniittee  on 
construction  appointed. 

An  entjineer  to  superintend  the  construction  of  the  works,, 
at  a  salary  not  to  exceed  five  per  cent,  on  §60,000,  (the  esti- 
mated cost,)  was  appointed. 

^n  the  3d  day  of  March,  1881,  a  resohition  was  ])assed' 
empowering  and  directing  the  committee  to  proceed  fortiiwitli 
to  construct  the  water  works  in  conformity  with  plans  and 
estimates  which  had  been  furnished,  to  purchase  such  real 
estate  as  the  committee  should  deem'  necessary,  and  directing 
that  "  water  bonds  "  should  be  issued  amounting  to  §60,000, 
to  pay  expenses  of  construction,  &c.,  the  bonds  to  be  payable 
in  successive  years  from  1891  to  1911,  inclusive. 

The  charter  of  Gloucester  City  does  not  give  power  to  the 
common  council  to  construct  water  works,  nor  to  issue  bonda 
for  such  purpose. 

It  provides  that  the  common  council  may  borrow  money  on 
the  faith  of  the  city,  on  bond  or  other  security,  provided  the 
sum  borrowed  shall  never  amount  in  all  to  more  than  two- 
thirds  of  the  estimated  tax  to  be  levied  and  assessed  in  any 
one  year;  nor  be  made  payable  at  any  later  period  than  thirty 
days  after  the  time  fixed  for  the  collection  of  taxes. 

The  ordinance  to  construct  water  works  and  issue  bonds 
was  not,  therefore,  authorized  by  the  city  charter. 

But  it  is  claimed  that  the  action  of  the  common  council  in 
the  premises  was  legally  had  under  the  provisions  of  the  act 
entitled  "  An  act  to  enable  cities  to  supply  the  inhabitants^ 
thereof  with  pure  and  wholesome  water,"  approved  April 
21st,  1876.     Pamph.  L.,  p.  366. 

The  sixteenth  section  of  that  act  provides  that  it  shall  take 
effect  immediately,  but  its  provisions  shall  remain  inoperative 
in  any  city  until  assented  to  by  a  majority  of  the  legal  electors 
thereof,  voting  at  an  election  to  be  lield  in  said  city  at  any 
timj  to  be  fixed  by  the  board  of  aldermen,  common  council 
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or  other  legislative  body  of  said  city,  of  which  election  the 
city  clerk  of  said  city  shall  cause  public  notice  of  the  time 
and  place  of  holding  the  same  to  be  given,  by  advertisements, 
signed  by  himself,  and  set  up  in  at  least  twenty  public  places 
in  said  city,  and  published  in  one  or  more  newspapers  printed 
therein,  for  at  least  six  days  previous  to  the  day  of  such  elec- 
tion ;  and  the  clerk  shall  provide  for  each  elector  voting  at 
such  an  election  ballots,  to  be  printed  or  written,  or  partly 
printed  and  })artly  written,  on  which  shall  be  either  the 
words,  ^'  For  tiie  adoption  for  this  city  of  the  provisions  of 
an  act  entitled  *  An  act  to  enable  cities  to  supply  the  inhabi- 
tants thereof  with  pure  and  wholesome  water,' "  or  the 
words,  "Against  the  adoption  for  tiiis  city  of  the  f)rovisions 
of  an  act  entitled  '  An  act  to  enable  cities  to  supply  the  in- 
habitants thereof  with  pure  and  wholesome  water.' " 

The  same  section  of  the  act  of  1876  provides,  also,  that  the 
polls  for  such  election  shall  be  held  at  the  usual  places  of 
holding  the  annual  charter  elections  of  said  city,  and  shall  be 
opened  at  seven  o'clock  in  the  forenoon  and  closed  at  seven 
o'clock  in  tiie  afternoon. 

It  will  be  observed  that  the  provisions  of  the  act  of  1876 
remain  ino})erative  in  any  city  where  an  election  has  not  been 
held  and  the  act  adopted  by  a  vote  of  the  electors. 

The  defendants  must  satisfy  the  court  not  only  that  an 
election  has  been  held,  but  that  it  was  legally  noticed  and 
conducted,  before  they  can  invoke  the  aid  of  the  act  of  1876 
to  authorize  them  to  construct  water  works  and  encumber  the 
■city  with  debt.  If  not  in  conformity  with  law  in  any  par- 
ticular, the  election  must  be  declared  void,  and,  together  with 
all  resolutions,  ordinances  and  proceedings  subsequent  thereto 
and  founded  thereon,  will  be  set  aside. 

The  question  at  issue  in  this  cause  is  whether  there  was  a 
legal  election,  at  which  the  provisions  of  the  act  of  1876  were 
adopted  by  tiie  electors  of  Gloucester  City.  If  such  an  elec- 
tion was  not  held,  the  act  remains  inoperative  as  to  that  city. 

An  election  on  the  water  question  was  first  ordered  by  the 
common  council  to   take  place  on  the  2d  day  of  November, 
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1880,  being  the  day  fixed  by  law  for  the  general  election  iu 
this  state.  Before  the  day  appointed,  it  was  evident  to  those 
who  were  instrumental  in  agitating  the  question  and  having 
the  time  fixed,  that  there  Avould  be  difficulty  in  casting  the 
vote  in  reference  to  tliis  special  matter  at  the  annual  election. 
The  election  officers  would  probably  not  allow  two  tickets 
to  be  placed  in  the  same  box  by  one  voter,  and  there  had 
been  no  provision  made  for  a  separate  box,  nor  for  printing 
or  writing  the  vote  on  the  water  question  upon  the  tickets  to 
be  voted  at  the  annual  election.  In  fact,  this  could  not  be 
done,  for  the  clerk  of  the  city  was  required  by  the  act  to  pre- 
pare special  tickets,  to  be  voted  separately,  "  for  or  against  "^ 
the  adoption  of  its  provisions.  For  these  reasons,  or  from 
some  other  cause,  the  order  for  election  of  November  2d  on 
the  water  question  was  treated  by  the  common  council  as  nu- 
gatory, although  no  resolution  was  passed  countermanding  it. 
The  clerk  did  not  prepare  tickets  for  that  election,  but  over 
one  hundred  voters  signified  their  preference  on  the  subject,  in 
writing,  at  the  bottom  -of  the  tickets  voted  for  presidential 
electors,  governor  and  other  officers.  A  decided  majority  of 
the  votes  thus  cast  was  against  the  construction  of  water 
works. 

Neither  the  prosecutor  nor  the  defendants  claim  that  the 
election  of  November  2d  upon  the  water  question  was  legally 
held.  It  must  be  treated  as  a  nullity,  and  can  have  no  sig- 
nificance in  this  controversy,  although  the  resolution  of  com- 
mon council  ordering  it,  and  the  failure  of  that  body  to  revoke 
the  order  by  like  resolution,  may  have  tended  to  confuse  and 
complicate  somewhat  the  questions  which  arise  out  of  the 
subsequent  election  by  keeping  some  voters  from  the  polls 
who  supposed  (he  vote  had  already  been  taken  on  the  subject. 

But  was  the  election  of  December  21st,  1880,  valid  ?  "Was 
it  legally  noticed  ?  The  following  is  a  copy  of  the  notices 
which  the  clerk  says  he  set  up,  viz. : 

"  Special  Notice  of  Election. — I  hereby  give  notice  that  an 
election  will  be  held  Tuesday,  December  21st,  1880,  for  or 
against  the  adoption  for  this  city  of  the  provisions  of  an  act 
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entitled  '  An   act  to  enable  cities  to  supply  the  inhabitants 
thereof  with  pure  and  wholesome  water.' 

"  B.  S.  Sands,  Recorder." 

The  notice  does  not  state  the  day,  nor  even  the  year,  of  the 
approval  of  the  act;  it  is  not  dated  at  Gloucester  City, 
nor  addressed  in  terms  to  the  electors  of  Gloucester  City ; 
there  is  nothing  in  the  notice  to  inform  the  reader  for  what 
city  the  election  is  to  be  held ;  it  does  not  state  at  what  place 
or  places  the  polls  will  be,  nor  the  time  of  opening  and 
closing.  These  important  particulars  are  left  for  inference, 
or  to  be  ascertained  by  those  who  may  happen  to  see  the 
notice.  The  notice  itself  does  not  give  the  requisite  informa- 
tion. 

There  are  cases  which  hold  that  regular  annual  elections, 
fixed  by  law,  are  not  vitiated  on  account  of  imperfection  in 
notice,  nor  even  for  want  of  notice.  But  these  authorities  do 
not  apply  to  special  elections,  where  the  law  does  not  fix  the 
time  and  place,  and  where  the  determination  of  these  is  com- 
mitted to  a  municipal  body,  and  notice  thereof  to  be  given  by 
that  body  absolutely  enjoined.  In  case  of  general  elections, 
where  time  and  place  are  fixed  by  law,  the  giving  of  notice  is 
considered  directory,  but  in  elections  of  a  special  character, 
where  the  time  and  place  are  not  fixed,  the  giving  of  notice  is 
mandatory. 

There  are  numerous  decisions  upon  the  validity  of  elections 
to  fill  vacancies  in  office  which  establish  principles  applicable 
to  this  case.  In  an  election  for  an  officer  for  a  regular  term, 
the  not  giving  notice  may  not  invalidate ;  for  a  contrary  doc- 
trine would  put  it  in  the  power  of  a  clerk,  through  ignorance, 
carelessness  or  design,  to  set  aside  a  regular  annual  election, 
the  place  and  time  of  which  is  fixed  by  law  ;  but  where  the 
election  is  to  fill  a  vacancy,  the  time  and  place  for  holding 
which  is  to  be  fixed  by  the  chief  executive  or  some  other 
power,  the  notice  is  essential,  not  only  b.^  to  the  fact  of  the 
vacancy  and  the  object  of  the  election,  but  the  time  and  place 
for  depositing  the  ballots.     In  the  former  case,  the  right  to 
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hold  the  election  at  the  time  and  place  fixed  and  between  the 
hours  designated,  is  derived  from  the  statute ;  in  the  latter,  it 
proceeds  not  only  from  the  law,  but  also  l)y  virtue  of  the 
proclamation  and  notice,  all  of  which  are  necessary  to  consti- 
tute a  legal  election.  People  v.  Benham,  3  Cal.  477;  Mc- 
Kune,  v.  Weller,  11  Cal.  49;  People  v.  3Iariiv,  12  Cal.  409  ; 
Wesibrook  v.  Rosborongh,  14  Cal.  180;  Foster  v.  Scarff,  15 
Ohio  St.  532  ;  People  v.  Porter,  6  Cal.  26  ;  1  Dill,  on  Mun. 
Corp.  259  ;   Cooley  on  Const.  lAm.  603. 

There  can  be  no  doubt  that  notice  of  election  in  this  case 
was  necessary. 

It  was  a  special  election,  to  be  held  under  direction  of  the 
common  council.  Whether  there  should  be  any  election  on 
the  subject,  was  at  the  option  of  the  common  council. 

Where  notice  is  required,  it  must  be  legal  notice,  and  con- 
tain all  that  is  essential.     The  law  should  be  strictly  pursued. 
Sixty    thousand   dollars   of  bonded   debt   should    not    be 
fastened  on  this  city  at  a  special  election,  unless  every  legal 
requirement  has  been  complied  with. 

The  notice  of  the  special  election  of  the  21st  of  December 
is  defective.  If  there  was  no  other  imperfection,  the  omission 
to  name  the  place  or  places  for  holding  the  election  is  fatal. 

The  defendants  contend  that  the  sixteenth  section  of  the 
act  of  1876  requires  the  election  to  be  held  at  the  usual  places 
of  holding  the  annual  charter  election,  and  that  therefore  it 
was  not  necessary  to  specify  the  place  or  places  in  the  notice. 
Under  this  section,  the  common  council  could  not  fix  any 
other  places;  but  the  obligation  of  the  city  clerk  to  give 
public  notice  of  those  places,  which  another  part  of  the  same 
section  directs,  is  imperative. 

The  act  does  not  require  that  the  election  shall  be  where 
the  last  preceding  charter  election  was  held,  but  at  the  usual 
place  or  places  for  holding  annual  charter  elections.  How 
are  voters  to  know  where  these  places  are,  unless  designated 
in  the  notice  ?  The  annual  charter  elections  may  have  been 
held  in  diiferent  places,  and  there  may  be  diversity  of  opinion 
among  the  electors  as  to  which  are  the  usual  places  for  holding 
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annual  charter  elections.  The  charter  of  Gloucester  City  does 
not  designate  the  places  where  the  charter  elections  shall  be 
held.  The  act  incorporating  the  city,  passed  March  18th, 
1874,  directs  that  the  charter  elections  shall  be  held  where 
the  common  council  may  a[)point.  The  language  is,  "  that  an 
election  by  ballot  shall  be  held  on  the  second  Tuesday  of 
March  next,  at  the  place  of  holding  the  last  annual  election, 
and  annually  ihereaj'ter,  at  such  place  as  the  common  council 
of  Gloucester  City  may  appoint." 

It  is  clear  that  the  notices  of  the  election  of  December  21st 
posted  by  the  clerk,  should  have  designated  the  polling  places. 
Such  notices  would  have  given  information  to  the  electors 
who  saw  them  that  the  places  named  were  the  usual  places  of 
holding  the  annual  charter  elections,  and  would  not  have  left 
each  voter  to  determine  that  question  for  himself. 

It  caimot  be  urged  in  this  case  that,  if  the  notice  was  not 
strictly  legal,  yet  information  that  the  election  would  be  held, 
and  the  location  of  the  polling  places,  was  brought  home  to 
the  great  body  of  electors.  There  is  no  proof  of  this,  but  the 
contrary  appears,  if  the  number  of  votes  cast  be  taken  as  a 
criterion.  The  election  was  of  vast  importance  to  the  inhab- 
itants, involving,  as  it  did,  the  incurring  of  a  large  debt  by  a 
small  community. 

Under  such  circumstances,  would  there  not  have  been  a 
full  vote  if  notice  had  been  properly  given  ?  The  population 
of  Gloucester  City  in  1880  was  a  little  over  five  thousand. 
At  the  general  election  of  that  year,  nearly  one  thousand  votes 
were  cast.  At  the  special  election  of  December  21st,  only 
five  hundred  and  eight  votes  were  polled,  of  which  two  hun- 
dred and  thirty-two  were  against  the  adoption  of  the  pro- 
visions of  the  act  of  1876.  Soon  after  the  election,  more  than 
six  hundred  voters  within  the  city  protested  in  writing  against 
the  scheme. 

The  notice  of  the  special  election  was  illegal,  and  therefore 
the  election  itself  is  invalid.  On  account  of  the  irregularity 
and  insufficiency  of  the  notice,  the  election  of  December  21st, 
1880,  operated  upon  many  as  a  surprise.    That  election  is  set 
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aside,  and  all  subsequent  resolutions,  ordinances  and  proceed- 
ings founded  upon  it,  being  void,  must  fiill. 

The  act  of  April  21st,  1876,  entitled  "An  act  to  enable 
cities  to  supply  the  inhabitants  thereof  with  pure  and  whole- 
some water,"  not  having  been  assented  to  at  a  valid  election, 
remains  inoperative  in  Gloucester  City. 

The  prosecutor  is  entitled  to  costs. 


STATE,  HENRY  SCHMOELE,  PROSECUTOR,  v.  TOWNSHIP 
COMMITTEE  OF  THE  TOWNSHIP  OF  GALLOWAY,  IN 
THE  COUNTY  OF  ATLANTIC. 

1.  Sales  of  land  for  taxes  in  the  township  of  Galloway,  in  the  county  of 
Atlanti<n  made  under  a  special  statute,  declared  legal. 

2.  Advertisement  to  sell  tract,  or  so  much  thereof  as  may  be  necessary 
to  pay  the  tax,  is  sufScient. 


On  certiorari.     In  matter  of  taxation. 

Argued  at  November  Term,  1881,  before  Justices  Depue, 
Van  Syckel  and  Parker. 

For  the  prosecutor,  S.  H.  Grey. 

For  the  defendants,  M.  B.  Taylor  and  James  Wihon. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  This  certiorari  brings  before  the  court  the 
buestion  of  the  legality  of  sales  of  lands  of  the  prosecutor  for 
taxes.  The  taxes  were  assessed  in  1873,  and  the  sales  were 
made  in  June,  1874. 

The  sales  were  under  the  act  of  February  29th,  1868,  re- 
lating to  the  township  of  Mullioa,  the  provisions  of  which 
were,  on  the  1st  day  of  February,  1872,  extended  to  Gallo- 
way township. 

Vol.  XV.  k 
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The  validity  of  the  assessments  was  determined  upon  the 
hearing  of  a  former  certiorari.  Slate  v.  Galloioay  2"p,  13 
Vroom  415.  As  the  certificate  or  declaration  of  sale  was  not 
then  brought  up,  the  court  did  not  consider  the  validity  of  the 
advertisements  and  proceedings  at  the  sale. 

The  question  now  to  be  decided  is  whether  the  proceedings 
subsequent  to  the  assessment,  but  prior  to  the  sale  and  at  the 
sale,  were  legal. 

The  act  under  which  the  sales  were  made  empowers  the 
town  committee  to  enforce  the  collection  of  delinquent  taxes 
assessed  on  real  estate,  by  exposing  for  sale  the  same,  or  so 
much  thereof  as  may  be  sufficient  to  pay  such  taxes  and  costs 
thereon,  at  public  vendue,  to  the  person  or  persons  who  will 
take  the  least  quantity  of  said  land,  to  be  laid  out  in  one 
body,  to  commence  at  some  designated  corner  of  the  same.  It 
was  also  provided  that  the  committee  might  authorize  the 
treasurer  of  the  township  to  bid  for  the  lands  in  the  name  of 
the  township,  the  lauds  so  sold  to  him  to  be  the  property  of 
the  township.  The  act  further  provides  that  the  chairman  of 
the  township  committee  shall,  at  the  time  and  place  adver- 
tised, proceed  to  sell  the  several  tracts  to  the  person  or  persons 
who  will  take  the  least  quantity  of  the  premises  offered,  and 
pay  the  amount  of  delinquent  taxes  on  same,  with  costs.  It 
is  made  the  duty  of  the  township  committee  to  deliver  to  pur- 
chasers certificates  of  sale,  describing  the  piece  or  pieces  of 
land  sold,  together  with  the  amount  paid  for  same,  which  en- 
titled the  holders  thereof  to  deeds  for  the  premises  purchased, 
if  the  owner  or  owners  did  not,  within  a  year  from  the  time 
of  sale,  redeem  the  same.  For  the  purposes  of  the  act,  a 
majority  of  the  committee  constituted  a  quorum. 

The  evidence  shows  that,  prior  to  the  sales,  the  township 
committee  ordered  them  to  be  made,  and  that  three  of  the 
committee,  being  a  quorum,  were  actually  present  at  (he  sale. 
The  advertisements  of  sale  were  in  the  words  of  the  statute, 
viz. :  "  Will  sell  the  lands,  tenements  and  J^reditaments  taxed  to 
the.  foregoing  named  persons,  or  so  much  thereof  as  may  be 
sufficient  to  pay  said  taxes  and  the  interest  and  costs  thereon." 
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At  the  sale,  each  tract  was  put  up  and  proclaimed  in  such 
manner  that  a  bidder  who  offered  to  take  the  least  quantity 
of  land  and  pay  taxes  and  costs,  would  be  the  purchaser,  with 
the  right  of  designating  on  the  map  at  once  the  particular 
part  he  would  take. 

In  some  instances,  part  of  a  tract  was  bid  off  for  the  amount 
of  tax  due  and  costs.  In  other  instances,  the  whole  of  the 
tract  was  struck  off,  the  treasurer  buying  for  the  township. 

The  meaning  of  the  act  is  clear.  If  a  bidder  would  pay 
the  amount  of  taxes  due  and  costs,  for  part  of  the  tract  offered 
for  sale,  he  could  become  the  purchaser  of  such  part  as  he 
should  designate,  and  the  residue  of  the  tract  would  remain 
the  property  of  him  who  owned  it  at  the  time  of  the  assess- 
ment. But  if  no  one  would  pay  the  taxes  and  costs  for  part 
of  the  premises,  and  a  bidder  would,  after  failure  to  bid  for  a 
part,  offer  to  take  the  whole  tract  and  pay  taxes  and  costs,  he 
became  the  purchaser  thereof.  Any  other  construction  would 
prevent  the  sale  of  land  in  that  township  for  delinquent  taxes, 
in  cases  where  no  one  would  i>id  the  sum  due  for  part  of  a 
tract.  The  absurdity  wo'uld  result  that  if  part  of  a  tract 
would  bring  the  amount  due  for  taxes,  the  part  might  be 
sold,  but  if  it  was  necessary  to  sell  the  whole  tract  to  produce 
tiie  sum  required,  a  sale  could  not  take  place.  Tiie  township 
would  be  unable  to  collect  the  taxes  due,  and  still  the  title  of 
the  land  would  remain  in  the  delinquent. 

The  statute  was  strictly  followed.  The  several  tracts  on 
which  taxes  had  not  been  paid  were  sold  in  the  order  in  which 
they  were  returned.  The  notices  of  sale  were  legal  and  the 
sale  conducted  according  to  law. 

The  sales  are  affirmed,  with  costs. 
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STATE,  JOHN  S.  FINE,  PROSECUTOE,  v.  THE  HIGH  BRIDGE 
METHODIST  EPISCOPAL  CHURCH  ASSOCIATION. 

1.  If  a  note  payable  to  order  be  not  endorsed  by  the  transferrer,  the- 
holder  cannot  sue  in  his  own  name,  for,  although  the  holder  may  pos- 
sess the  entire  beneficial  interest,  the  legal  title  is  still  outstanding  itv 
the  tranisferrer,  and  his  name  should  be  used  to  maintain  the  suit. 

2.  If  no  endorsement  be  on  a  note  payable  to  order,  and  it  does  not  ap- 
pear on  face  of  note  that  the  payee  is  agent  of  plaintiffs,  the  suit  can- 
not be  maintained  in  their  name. 

3.  Where  objection  is  made  in  the  court  for  the  trial  of  small  causes,  and 
no  motion  made  to  amend  there,  amendment  cannot  subsequently  be 
made. 


On  certiorari  to  Hunterdon  Common  Pleas. 

Argued  at  November  Term,  1881,  before  Justices  Depue,. 
Van  Syckel  and  Parker. 

For  the  prosecutor,  R.  S.  Kuhl. 
For  the  defendants,  /.  T.  Bird. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  An  action  was  brought  in  the  court  for  the 
trial  of  small  causes  by  the  High  Bridge  M.  E.  Church  As- 
sociation against  John  S.  Fine,  to  recover  upon  a  promissory 
note,  of  which  the  following  is  a  copy,  viz. : 

«  $81.00.        High  Bridge,  N.  J.,  August  15th,  ]  876. 

"  Eight  days  after  date,  we,  or  either  of  us,  promise  to  pay- 
to  the  order  of  Thomas  Day,  treasurer  of  M.  E.  Church 
camp  meeting  here,  eighty-one  dollars,  without  defalcation  or 
discount,  for  value  received. 

'<  John  S.  Fine." 

There  is  no  endorsement  on  the  note. 
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At  the  trial  before  the  justice  the  plaintiffs  proved  the  sig- 
'jiature  of  the  maker,  offered  the  note  in  evidence,  and  rested. 
The  defendant  then  moved  to  non-suit,  because  Day  had  not 
endorsed  tlie  note  to  the  plaintiffs,  and  also  because  tiie  evidence 
showed  a  variance  between  the  state  of  demand  and  contract, 
the  note  having  been  given  to  the  treasurer  of  the  M.  E. 
Church  camp  meeting,  and  the  suit  brought  by  "The  High 
JBridge  M.  E.  Church  Association." 

The  motion  to  non-suit  was  denied  by  the  justice. 

There  was  no  application  nor  offer  to  amend  before  the 
justice. 

Judgment  was  given  for  plaintiffs  for  the  amount  of  note 
and  interest. 

The  above-stated  proceedings  in  the  court  for  the  trial  of 
small  causes  are  not  shown  by  the  state  of  the  case,  but  appear 
by  the  transcrii)t  of  the  docket  of  the  justice,  which  is  among 
the  papers  sent  up  with  the  writ,  and  which  the  court  must 
notice. 

An  appeal  was  taken  to  the  Court  of  Common  Pleas.  In 
that  court,  when  the  plaintiffs  rested,  a  motion  to  non-suit 
was  made  and  refused,  and  the  judgment  below  was  affirmed. 

Upon  tlie  argument  before  this  court,  it  was  suggested  that 
if  there  be  doubt  whether  the  plaintiffs  can  maintain  their 
action  under  the  pleadings  and  proof  below,  there  is  power 
now  to  amend  the  proceedings  by  inserting  in  the  summons 
and  state  of  demand  the  words,  "  Thomas  Day,  to  the  use  of," 
before  the  words,  "  The  High  Bridge  Methodist  Episcopal 
Church." 

The  amendment  proposed  cannot  now  be  made. 

The  provisions  of  tiie  one  hundred  and  thirty-eighth  section 
of  the  act  entitled  "  An  act  to  regulate  the  practice  of  the 
courts  of  law,"  have  been  extended  to  the  courts  for  the  trial 
of  small  causes  and  to  Courts  of  Common  Pleas  on  appeal 
taken  thereto,  but  with  the  express  restriction  that  if  objection 
be  made  in  the  court  for  the  trial  of  small  causes,  on  the  re- 
turn day  or  at  the  trial,  to  any  process  or  pleading  in  respect 
4o  any  matter  which  might  be  amended  by  the  justice  under 
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the  provisions  of  said  section,  and  no  such  amendment  be- 
made  before  the  conclusion  of  the  trial,  it  shall  not  be  in  the- 
power  of  the  Court  of  Common  Pleas,  on  the  trial  of  the  ap- 
peal, to  amend  in  respect  to  such  matters  to  which  the  objec- 
tion related.     Rev.,  p.  559,  §  113. 

In  this  case,  the  objection  having  been  raised  bj  the  de- 
fendant before  the  justice,  and  no  amendment  there  made  by 
the  plaintiffs,  the  Court  of  Common  Pleas  could  not  amend 
had  a  motion  to  that  effect  been  made.  This  court  has  not 
the  power  to  make  the  amendment  now  suggested.  Not  hav- 
ing embraced  the  privilege  given  by  the  statute,  when  objec- 
tion was  made  before  the  justice,  the  plaintiffs  lost  their  right, 
to  amend  in  all  future  stages  of  the  cause. 

The  application  to  amend  being  denied,  the  question  is  pre- 
sented whether  the  plaintiffs  can  maintain  the  action  against 
the  maker  of  the  note,  on  which  there  is  no  endorsement  by 
the  payee,  and  where,  on  the  face  of  the  note,  the  payee  is  not 
named  as  treasurer  or  agent  of  the  plaintiffs. 

If  a  note  be  not  payable  to  bearer  nor  endorsed  by  trans- 
ferrer, the  holder  cannot  sue  in  his  own  name,  for,  although 
he  may  possess  the  entire  beneficial  interest,  the  legal  title  is 
still  outstanding  in  his  transferrer,  and  his  name  must  be 
used  in  order  to  maintain  the  suit.  2  Daniel  on  Neg.  Inst^ 
{ed.  0/1876,)  p.  208,  §  1197. 

The  authorities  cited  by  counsel  for  prosecutor  do  not  apply 
to  this  case,  but  to  cases  where  the  instrument  was  made  pay- 
able either  to  the  agent  of  the  plaintiff  or  where  the  principal 
was  not  disclosed  on  the  face  of  the  instrument. 

Here   the  name  of  the   principal  is  expressed  in  the  note, 
but  such  principal  is  not  the  plaintiff  in  this  suit.     In  a  suit 
at  law,  the  contract  cannot  be  changed  by  parol  evidence. 
Judgment  reversed,  and  judgment  of  non-suit. 
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STATE,  EX  REL.  TRUSTEES  OF  SCHOOL  DISTRICT  NUMBER 
8,  OF  THE  COUNTY  OF  HUDSON,  v.  JOHN  PADDEN,  AS- 
SESSOR OF  THE  TOWNSHIP  OF  UNION,  IN  THE  COUNTY 
OF  HUDSON. 

1.  The  certificate  of  proceedings  of  a  meeting  directing  special  scliool  tax 
to  be  raised  by  taxation  and  applied  to  different  purposes,  is  illegal, 
if  it  does  not  show  the  apportionment  by  the  meeting  of  a  specific 
amount  for  each  purpose. 

2.  The  oath  of  clerk  attached  to  certificate  should  verify  all  the  material 
facts  therein  stated. 


Application  for  mandamus. 

Argued  at  November  Term,  1881,  before  Justices  Depue, 
Van  Syckel  and  Parker. 

For  the  relators,  S.  B.  Ransom. 

For  the  respondent,  J.  B.  Vredenburgh. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  Tiie  trustees  of  School  District  No.  8,  of 
the  county  of  Hudson,  have  applied  for  a  mandamus  to  compel 
the  assessor  of  the  township  of  Union,  in  said  county,  to  assess 
a  portion  of  the  special  school  tax  of  §1000,  ordered  to  be 
raised  by  said  school  district  in  April,  1881. 

The  said  school  district  is  composed  of  the  whole  of  the 
town  of  Guttenberg  and  a  small  part  of  the  township  of 
Union. 

On  the  8th  day  of  April,  1881,  the  district  cleric  signed 
and  put  up  notices  for  a  meeting  of  the  legal  voters  of  said 
district,  to  be  held  on  the  19th  day  of  April,  1881,  to  con- 
sider the  question  of  voting  a  tax  to  maintain  a  free  public 
school  the  then  coming  year. 

At  the  time  and  place  designated,  the  meeting  was  held. 
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and  a  resolution  was  passed  that  the  sum  of  $1000  special 
school  tax  should  be  raised. 

A  certificate  of  the  proceedings  of  such  meeting  was  served 
upon  John  Padden,  assessor  of  Union  townshij),  setting  forth 
that  the  legal  v^oters  of  said  school  district  had  authorized  the 
trustees  thereof  to  order  $1000  to  be  raised  by  taxation,  for 
the  purpose  of  procuring  special  school  money  to  pay  off  indebt- 
edness of  said  school,  and  to  maintain  the  same,  and  requesting 
the  assessor  to  assess  said  sum  on  the  inhabitants  of  said  school 
district,  and  their  estates  and  taxable  property  therein. 

This  certificate  was  verified  by  the  district  clerk  as  follows, 
viz. :  "  That  the  above  statement  by  him  of  the  amount  of 
school  tax  voted  to  be  raised  in  said  school  district  is  correct 
and  true." 

The  affidavit  only  attests  that  the  statement  of  the  amount 
of  school  tax  voted  to  be  raised  is  correct  and  true,  and  does 
not  verify  the  other  statements  of  the  certificate.  All  the 
material  facts  set  forth  in  the  certificate  should  be  verified  by 
the  oath  of  the  clerk.  He  should  swear  that  notices  of  the 
meeting  were  set  up,  and  what  were  the  contents  of  said 
notices ;  that  the  legal  voters  met  at  the  time  and  place  ap- 
pointed, and  that  a  majority  of  voters  ordered  the  tax  raised, 
specifying  the  object  thereof. 

The  affidavit  in  this  case  does  not  comply  wdth  the  statute. 
State,  Banghart  et  oL,  pros.,  v.  Sullivan,  Col.,  7  Vroom  89. 

The  certificate  is  also  invalid  because  it  does  not  show  how 
much  of  the  $1000  to  be  raised  was  to  be  appropriated  to  pay 
indebtedness  and  how  much  to  maintain  the  school. 

The  particular  purpose  for  which  the  money  is  to  be  raised 
must  be  specified.     7  V7'oom  89. 

Where  money  is  ordered  raised  for  different  purposes,  the 
certificate  should  specify  the  amount  to  be  used  for  each  pur- 
pose. 

It  appears  that  the  indebtedness  of  the  school  district  was 
more  than  $1000,  and  the  apportionment  not  being  made  by 
the  voters  of  the  district,  almost  the  entire  sum  raised  might 
be  used  to  diminish  the  debt,  and  a  trifling  sum  towards 
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maintaining  the  school  during  the  current  year.  In  failing 
to  show  an  apportionment  of  the  sum  ordered  to  be  raised, 
the  certificate  is  clearly  defective. 

An  assessment  made  under  such  certificate  would  be  void  ; 
iind  if  void  when  made,  a  mandamus  will  not  issue  to 
compel  it. 

It  is  not  necessary  to  consider  other  objections  made  by 
respondent. 

Mandamus  is  refused,  with  costs. 


STATE,  EXECUTOES  OF  LEONAED  L.  F.  APPLEBY,  DECEASED, 
PEOSECUTORS,  v.  INHABITANTS  OF  THE  TOWNSHIP  OF 
EAST  BRUNSWICK,  IN  THE  COUNTY  OF  MIDDLESEX, 
AND  SEAMAN  T.  CHRISTIAN,  SPECIAL  CONSTABLE. 

1.  Where  deduction  from  tax  is  claimed  by  the  owner  of  mortgaged 
premises,  on  account  of  mortgage  debt,  it  is  not  necessary  that  such 
claim  be  in  writing  under  oath. 

2.  If  deduction  be  claimed  by  land-owner  and  allowed  by  the  assessor, 
the  tax  upon  whole  amount  of  mortgage  debt  should  be  assessed 
against  the  holder  of  mortgage. 


On  ceriiorain.     In  matter  of  tax. 

Argued  at  November  Term,  1881,  before  Justices  Depue, 
Van  Syckel  and  Parker. 

For  the  prosecutor,  John  Linn. 

For  the  defendant,  A.  V.  Schenck. 

The  opinion  of  the  court  was  delivered  by 
Parker,  J.     There  are  here  two  writs  of  cei'tioran,  which 
present  the  same  question.     One  is  brought  to  set  aside  the 
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assessment  of  tlie  year  1879,  and  the  other,  to  set  aside  the 
assessment  of  1880. 

The  assessment  in  each  of  those  years  was  against  the  prose- 
cutors, on  $19,000,  the  amount  of  two  mortgages  held  by 
them  upon  real  estate  of  Leonard  L.  F.  Appleby,  situated  in 
the  township  of  East  Brunswick,  in  the  county  of  Middlesex. 

The  assessor  in  each  of  those  years,  called  upon  Leonard 
L.  F.  Appleby  to  assess  him  for  his  taxable  property.  H& 
claimed  a  deduction  of  $19,000,  on  account  of  the  mortgages 
held  by  prosecutors.  The  assessor  allowed  the  deduction,  and 
assessed  the  mortgages  upon  the  face  value  against  the  prose- 
cutors. 

It  is  admitted  that  the  mortgages  and  bonds  intended  to  be 
secured  thereby,  amounted  to  the  sum  of  $19,000,  and  that 
the  real  estate  described  in  the  mortgages  was  not  worth, 
that  sum. 

The  first  objection  to  the  legality  of  the  assessment  is,  that 
the  claim  for  deduction  was  not  made  under  oath  in  writins:. 
This  precise  question  has  been  decided  by  this  court  in  State, 
VaU's  Ex'rs,  pros.,  v.  Runyon,  12  Vrooni  98. 

The  act  under  which  these  assessments  were  made,  [Rev., p. 
1163,)  does  not  re(iiiire  the  claim  for  deduction  to  be  made 
in  writing,  nor  under  oath.  A  claim  for  deduction  made 
by  the  owner  of  the  land  and  allowance  therefor  by  the 
assessor,  are  the  conditions  prescribed  by  the  act.  "  The 
assessor  may  require  an  affidavit  to  satisfy  himself  of  the 
existence  and  amount  of  the  mortgage,  and  of  the  person 
by  whom  it  is  held  ;  but  if  the  deduction  be  claimed  and  i& 
allowed,  and  the  sum  allowed  is  in  fact  the  correct  amount 
of  the  mortgage,  and  the  owner  of  the  mortgage  is  taxed  only 
therefor,  he  cannot  complain."     State  v.  Runyon,  supra.    • 

The  {)rosecutors  further  contend  that,  if  the  assessment  be 
not  wholly  illegal,  it  is  on  a  larger  sum  and  for  a  larger 
amount  than  the  law  will  justify,  because  the  mortgaged 
premises  are  of  less  value  than  the  suiji  mentioned  in  the 
mortgages. 

In  the  case  before  cited,  the  court  say  that  the  liability  of 
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the  owners  of  mortgages  to  taxation  did  not  originate  in  the 
act  of  1876.  Taxation  on  money  secured  by  mortgage  was 
imposetl  by  the  act  of  April  11th,  1866,  under  which  tiie  tax 
was  assessed  against  the  owner  of  the  mortgage  at  tiie  place 
of  his  residence.  By  the  act  of  1876,  the  place  of  taxation 
is  made  the  township  or  city  in  which  the  mortgaged  premises 
are  situated.  If  the  mortgaged  premises  are  located  in  a  mu- 
nicipality in  which  the  owner  of  the  mortgage  does  not  reside, 
and  deduction  is  there  claimed  by  the  mortgagor  and  allowed^ 
the  tax  will  be  assessed  by  the  assessor  of  that  municipality 
against  the  mortgage-owner  on  the  whole  amount  of  the 
mortgage  debt.  In  such  case  the  place  of  assessment  and 
payment  of  tax  is  changed,  but  the  sum  on  which  assessment 
is  made  remains  the  same. 

By  examining  the  act  of  1876,  it  will  be  seen  that  the 
subject  matter  of  taxation  is  the  mortgage  debt.  The  language 
is,  "  that,  hereafter,  no  mortgage  or  debt  secured  thereby  shall 
be  assessed  for  taxation,  unless  a  deduction  therefor  shall  have 
been  claimed  by  the  owner  of  the  land  and  allowed  by  the 
assessor,  and  that  such  mortgages  or  debts  secured  tJweby  as 
shall  be  subject  to  taxation  shall  be  assessed  for  taxation  by 
the  assessor  making  the  deduction  on  account  thereof,  and  the 
tax  thereon  shall  be  collected  by  the  collector  of  taxes  in  and 
for  the  township  or  city  wherein  the  lands  in  the  mortgages 
described  are  situate." 

In  this  case  the  mortgage  debt  was  $19,000,  and  the  prose- 
cutors were  properly  assessed  on  that  sum.  They  were  not 
injured  thereby,  for  they  had  the  right  to  deduct  from,  or, 
rather,  not  to  include  in  their  taxable  property,  at  the  place 
of  their  residence,  the  same  amount. 

The  assessment  in  each  case  is  afiBrmed,  with  costs. 
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STATE,  CHARLES  B.  BROECK  AND  WILLIAM  G.  PENNY- 
PACKER,  TRADING  AS  CHARLES  B.  BROECK  &  CO., 
PROSECUTORS,  v.  MAYOR  AND  ALDERMEN  OF  JERSEY 
CITY. 

1.  Owners  of  personal  property  at  time  of  the  assessment  are  liable  for 

the  tax  thereon. 
.2.  Subsequent  change  of  duplicate  not  legal. 


On  certioran.     In  matter  of  taxation. 

Argued  at  November  Term,  1881,  before  Justices  Depue, 
"Van  Syckel  and  Parker. 

For  the  prosecutors,  J.  B.  Vredenhurgh. 

For  the  defendants,  A.  L.  McDerniott. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  The  writ  of  certiorari  in  this  case  presents 
•the  question  of  the  legality  of  the  assessment  of  taxes  on  per- 
sonal property  for  the  year  1878,  claimed  by  the  defendants 
io  belong  to  Charles  B.  Broeck  &  Co. 

The  Anchor  Manufacturing  Company  owned  the  property 
•up  to  the  20th  day  of  September,  1878,  and  on  that  day  sold 
it  to  Broeck  &  Co.  The  duplicate  shows  that  the  assessment 
was  first  made  to  the  Anchor  Manufacturing  Company  as 
owners,  and  that  it  was  subsequently  changed  by  erasing  the 
words  "Anchor  Manufacturing  Co."  and  adding  the  words 
*'  sold  out  to  Charles  B.  Broeck  &  Co." 

The  evidence  shows  that  the  prosecutors,  in  the  year  1878, 

did  not  reside   in  the  State  of  New  Jersey,  and  carried  on 

business  in  the  State  of  New  York,  where  they  were  taxed 

on  personal  property. 

'  The  charter  of  Jersey  City  provides  that  the  assessors  of 
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the  several  districts  shall  cause  to  be  filed  with  the  clerk  of 
the  city,  a  transcript  or  duplicate  of  assessmeut  of  taxes  levied 
in  the  city,  ou  or  before  the  first  day  of  August  iu  each  year, 
and  that,' for  the  period  of  thirty  days,  such  transcript  or  du- 
plicate shall  be  open  to  inspection,  and  on  or  before  the  time 
last  named,  (September  Ist,)  shall  deliver  another  tran- 
script or  duplicate  to  the  city  collector,  who  shall  proceed  to 
collect  the  taxes  so  assessed. 

The  general  law  of  the  state,  passed  April  11th,  1866, 
section  6,  provides  that  the  tax  on  personal  property  shall  be 
assessed  upon  each  inhabitant  liable  to  a  personal  tax,  on  the 
day  prescribed  by  law  for  commencing  the  assessment  in  each 
year.  The  assessment  had  commenced,  and  was,  in  fact, 
finished,  while  the  Anchor  Manufacturing  Company  were  the 
owners  of  the  property  taxed,  and  long  before  the  prosecutors 
became  the  owners. 

The  assessment  was  legally  made  to  the  Anchor  Manufac- 
turing Company.  A  lien  for  taxes  on  personal  property  does 
not  attach  to  the  goods,  but  the  owners  of  the  property  at  the 
time  of  the  assessmeut  are  liable  for  the  tax.  The  duplicate 
could  not  legally  be  changed. 

The  following  cases  apply,  viz. :  State,  Shippen,  pros.,  v. 
Hardin,  5    Vroom  79 ;    State,  Force,  pros.,  v.  Williamson,  4 

Vroom  77. 
The  assessment  against  the  prosecutors  was  illegal,  and  i& 

set  aside,  with  costs. 


THEODORE    W.    YOUNQ   v.  JAMES    Y.  WILSON,   BUILDER, 
AND  FRANCIS  RITTENHOUSE,  OWNER. 

1.  The  contract  the  filing  of  which,  under  the  lien  law,  protects  against 
the  lien  of  other  creditors,  must  be  between  parties  who  in  verity,  and 
not  in  form  merely,  hold  towards  each  other  the  relation  of  contracting 
parties.     It  must  be  a  real,  not  a  fictitious  bargain. 
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2.  It  is  a  perversion  of  the  act  to  use  it  as  a  scheme  to  protect  the  con- 
tractor from  the  payment  of  his  debts  due  material-men. 

3.  A  paper  filed  as  a  contract  may  serve  as  a  consent  in  writing  of  the 
legal  owner  to  erect  the  building,  when,  by  its  terms,  the  expense  is 
not  to  be  borne  bv  the  licensee. 


In  case.  On  mechanics'  lien.  Case  certified  from  Union 
Circuit. 

Argued  at  June  Term,  1881,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Depue,  Scudder  and  Knapp. 

For  the  plaintiff,  James  J.  Bergen  and  jR.  V.  Lindabury, 

For  the  defendant  Wilson,  J.  R.  Emery. 

For  the  owner,  A.  B.  Butts 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  We  are  not  called  upon,  in  this  case,  to  decide 
•or  express  any  opinion  upon  the  question  whether  an  equitable 
estate  of  any  sort  is  subject  to  lien  under  our  mechanics'  lien 
law. 

The  point  certified  for  an  advisory  opinion  is  whether, 
under  the  claim  as  filed  and  the  proceedings  thereon,  the 
building  and  lands  in  question  are  liable  for  plaintiff's  debt. 
The  claim  is  filed  against  the  legal,  not  the  equitable  estate. 

The  facts  in  the  case  may  be  briefly  stated  as  follows  :  Wilson 
purchased  and  paid  for  the  lands  against  which  the  lien  claim 
is  filed.  For  his  own  interest  and  protection  against  cred- 
itors, he  caused  the  title  to  be  taken  in  the  name  of  Sheppard 
L.  Stewart.  Wilson  erected  a  building  on  the  lands,  and  in 
so  doing  contracted  debts  which  remain  unpaid.  After  the 
completion  of  the  building,  Stewart,  at  the  request  of  Wilson, 
conveyed  the  premises  to  the  defendant. Rittenhouse.  On  the 
daj  Stewart  took  the  title,  he  and  Wilson  executed  a  contract 
in  writing,  by  the  terms  of  which  Wilson   agreed  to  build 
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upon  the  lands  a  house,  after  a  prescribed  model,  and  furnish 
all  the  material  for  the  same,  for  $2250,  Stewart  agreeing  to 
l)ay  Wilson  by  a  mortgage  to  him  for  that  amount  upon  the 
lands.  Wilson  had  commenced  the  building  before  Stewart 
took  the  conveyance  and  before  the  contract  was  executed. 
Tlie  contract  was  filed  in  the  county  clerk's  office.  The 
<-laim  is  filed  for  material  purciiased  by  Wilson  for  the 
building. 

Regarding  Stewart  as  causing  the  building  to  be  erected, 
the  contract  and  its  filing  was,  under  the  second  section  of  the 
lien  law,  in  form  such  as  to  bar  the  lien  of  all  creditors  of 
Wilson  for  labor  performed  or  material  furnished  in  its  con- 
struction, and  Wilson  alone  would  be  given  a  right  of  lien. 
The  question  is  whether,  under  the  circumstances  of  this  case, 
such  was  its  legal  effect  as  against  the  plaintiff  and  similar 
cu-editors  of  Wilson. 

The  provisions  of  this  section  were  framed  to  protect  the 
land-owner,  in  building  upon  his  lands,  from  payment  beyond 
the  stipulated  price  for  the  work  which  he  contracts  for ;  and 
unpaid  creditors  of  an  irrasponsible  contractor  are  given  a 
claim  only  on  the  consideration  money  remaining  unpaid  to 
the  contractor,  through  the  provisions  of  the  third  section. 

The  law  seems  to  suppose,  what  commonly  is  the  fact,  that 
the  owner  and  contractor  have  dissimilar  and  opposing  in- 
terests in  such  a  relation  ;  that  Uie  land-owner  is  having 
erected  upon  his  lands,  for  their  improvement,  a  buildmg, 
and  employs,  to  that  end,  the  agency  of  the  contractor,  for  a 
compensation  to  be  paid.  The  lieu  of  others  enforced  against 
the  owner  is  to  his  loss,  for  his  lands  pay  the  contractor's 
debts.  The  filed  contract  is,  in  such  case,  his  legitimate  pro- 
tection. I  think  the  circumstances  of  the  case  clearly  show 
that  Stewart  and  Wilson  did  not  hold,  or  regard  themselves 
as  holding,'  towards  each  other  the  relation  of  contracting 
parties,  as  contemplated  in  the  second  section  referred  to. 
Wilson  put  the  legal  title  to  the  lands  in  Stewart's  name,  to 
save  it  from  Wilson's  creditors.  Wilson  paid  for  and  owned  the 
entire  beneficial  interest  in  the  lands,  and  it  was  of  no  sort  of 
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concern  to  Stewart  what  buildings  were  erected  upon  the 
property,  or  what  liens  against  it  might  be  created.  Despite 
the  appearance  attempted  to  be  given  to  these  transactions  by 
the  solemn  form  of  contract,  Stewart  was  not  erecting  the 
building;  Wilson  was  doing  it  of  his  own  will  and  purjx)se, 
and  for  his  own  benefit.  He  had  determined  upon  its  con- 
struction, and  commenced  it  before  he  had  the  title  conveyed 
to  Stewart.  The  contract  to  be  filed  as  a  protection  against 
liens  is  a  real,  not  a  fictitious,  bargain  on  the  part  of  an 
owner  who,  with  a  purpose  himself  to  erect  a  building,  em- 
ploys, for  a  price,  the  agency  of  another  to  do  it  for  him  ; 
and  a  contract  in  form  for  building  which,  in  effect,  is  merely 
a  license  to  another  to  build  for  himself,  whether  he  have  any 
interest  or  estate  in  the  lands  or  not,  is  not  the  contract  con- 
templated in  the  second  section  of  the  act,  the  filing  of  which 
is  a  protection  against  liens.  The  rights  of  parties  in  the  latter 
case  are  provided  for  in  the  fourth  section.  Wilson  was, 
within  the  meaning  of  the  fourth  section  of  the  lien  law, 
erecting  a  building  upon  the  land  legally  of  another.  No  one 
can  for  a  moment  believe  that  the  so-called  contract  was  in- 
tended by  the  parties  to  have  any  binding  force  upon  them 
as  a  contract.  The  cestui  que  trust  agreed  to  erect  a  building 
upon  lands  really  his  own,  and  take  a  mortgage  on  those 
lands  for  compensation.  What  interest  did  Stewart  have,  or 
think  he  had,  to  protect  by  filing  a  written  contract  ?  No 
one  had  so  much  interest  in  avoiding  liens  as  the  one  who 
contracted  the  debts,  and  none  could  have  less  than  the  holder 
of  the  legal  title.  The  enforcement  of  liens  could  only  compel 
Wilson  to  pay  his  debts.  If  the  mortgage  named  as  the  price 
of  the  building  being  given,  Wilson  had  failed  to  build, 
Stewart  would  have  suffered  no  loss ;  nor  would  Wilson  have 
been  harmed  if,  on  completing  the  building,  the  stipulated 
mortgage  had  never  been  executed.  Stewart  served  as  the 
mere  conduit  of  the  title  from  Wilson's  vendor  to  his  vendee. 
I  think  it  is  manifest  that  Stewart  had  neither  interest  nor 
purpose  to  build  on  these  premises  ;  and  notwithstanding  the 
contract,  the  erection  of  a  building  there  cannot  be  considered 
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as  his  act  or  attributed  to  him.  Wilson  was  in  that  the  sole 
actor.  The  contract  may  serve  as  a  license  to  build,  but  as  an 
agreement  between  the  parties,  it  is  the  merest  fiction,  and  its 
filing  should  afford  no  more  protection  against  liens  tiiuu 
filing  one  made  between  "Wilson  and  an  entire  stranger. 

If  the  design  of  the  parties  in  this  transaction  be  looked 
into,  it  is  impossible  to  regard  it  in  any  other  light  than  that 
of  a  device  concocted  between  the  parties  to  it,  to  debar  those 
who  should  thereafter  trust  Wilson  for  labor  or  material  for 
his  building  from  collecting  the  debts  so  contracted.  Upon 
this  ground,  I  should  be  willing  to  hold  that  the  contract  and 
its  filing  is,  as  against  such  creditors,  a  nullity. 

Under  the  view  above  expressed — that  Wilson,  and  not 
Stewart,  caused  the  erection  of  the  building — the  land  would 
still  be  free  from  tiie  lien,  unless  Stewart,  who  was  the  legal 
owner  at  the  time,  gave,  in  conformity  with  the  fourth  section 
of  the  lien  law,  his  consent  in  writing  to  Wilson  to  erect  the 
building.  But  upon  this  point  there  can  be  no  difficulty,  as 
the  paper  filed  as  a  contract  embodies  a  sufficient  consent  for 
that  purpose. 

The  acceptance  of  such  paper  as  a  consent  is  in  entire  con- 
formity to  the  ruling  in  the  Court  of  Errors  in  the  case  of 
Harvey  v.  Gay,  13  Vroom  168.  In  that  case  the  consent 
relied  on  was,  first,  a  condition  in  a  lease  that  the  tenant 
should  make  all  necessary  repairs  at  his  own  cost  and  expense, 
and,  second,  a  writing  by  the  landlord  permitting  the  tenant 
to  make  certain  alterations  at  his  own  cost  and  expense.  It 
was  held  that  where  it  appeared  on  the  face  of  the  writing 
relied  upon  as  a  consent  to  repair,  that  such  repairs  were  not 
to  be  done  at  the  expense  of  the  owner,  it  was  not  a  consent 
within  the  meaning  of  the  eighth  section  of  the  act,  the  lan- 
guage of  which,  in  this  respect,  is  like  the  fourth  section. 
Here  no  such  objection  exists  against  the  use  of  the  contract 
as  a  consent. 

The  defendant  Mrs.  Rittenhouse,  the  present  owner,  became 
the  purchaser  of  this  land  from  Wilson,  and  it  was  conveyed 
to  her  by  Stewart  after  the  filing  of  the  written  document ; 
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and  it  is  claimed,  in  her  behalf,  that  she  took  her  title  with 
notice  that  the  property  was  protected  against  liens  like  that 
in  suit.  But  the  case  shows  that,  at  the  time  of  her  purchase, 
she  was  acquainted  with  the  relations  of  Wilson  and  Stewart 
to  tlie  property  and  to  each  other.  She  was  chargeable  with 
knowledge  of  the  character  and  effect  of  the  paper  placed  on 
file  as  a  contract,  and  stands  in  the  same  position  as,  and  with 
no  greater  rights  than,  her  grantor. 

The  question  of  the  priority  of  liens  between  the  present 
holder  of  the  mortgage  and  the  lien-claimant  is  not  before  us 
for  consideration.  The  assignee  of  the  mortgage  is  not  a  party 
to  these  proceedings. 

The  Circuit  Court  should  be  advised  that  the  plaintiff  is 
entitled  to  his  lien  upon  the  premises,  as  claimed. 


STATE,   BAETINE  BROWN,  PEOSECUTOE,  v.  BOROUGH   OF 
ASBUEY  PAEK. 

Where  a  statute  confers  upon  a  local  body  power  to  prescribe  within  cer- 
tain limits  the  penalty  which  might  seem  lo  it  commensurate  with 
the  offence,  and  this  is  established,  it  circumscribes  the  justice's  juris- 
diction to  punish,  and  it  is  out  of  his  power  to  go  beyond  it. 


On  certiorari  to  remove  proceedings  for  violation  of  ordi- 
nance in  Asbury  Park. 

Argued  at  November  Term,  1881,  before  Justices  Knapp 
and  Dixon. 

For  the  plaintiff,  W.  H.  Vredenburgh. 

^  For  the  defendant,  D.  Harvey,  Jr. 
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The  opinion  of  tiie  court  was  delivered  by 

Knapp,  J.  The  plaintiff  in  certiorari  was  convicted  before 
a  justice  of  the  peace  at  Asbury  Park,  in  Monmouth  county, 
for  violating  an  ordinance  of  the  borough  for  the  regulation 
of  and  licensing  hack  drivers  and  carriers.  The  ordinance 
was  passed  on  the  14th  day  of  June,  1881,  under  the  au- 
thority of  the  supplement  of  March  8th,  1881,  to  the  act  to 
provide  for  licensing  boats,  hacks  and  other  vehicles  by  incor- 
porated camp  meeting  associations  or  sea-side  resorts.  Pamph. 
L.  1881,  p.  83. 

The  power  to  license  and  regulate  such  occupations  by  or- 
dinances of  such  public  bodies  is  deducible  from  the  act  re- 
ferred to.  The  penalty  which  may  be  prescribed  in  such  ordi- 
nance for  its  violation  is  limited  by  the  act  to  fine  not 
exceeding  $20,  or  imprisonment  in  the  county  jail  for  a  period 
not  exceeding  ten  days.  The  ordinance  of  the  defendant 
corporation,  for  violation  of  which  the  prosecutor  was  con- 
victed, ordains  as  the  measure  of  punishment  upon  conviction 
a  fine  not  exceeding  $20,  or  imprisonment  not  more  than  jive 
days.  The  judgment  which  is  by  the  record  shown  to  have 
been  pronounced  upon  the  conviction  in  this  case,  declares  in 
form  that  the  prosecutor  is  sentenced  to  pay  Ms  license  and 
costs,  or  imprisonment  in  the  county  jail  for  ten  days. 
Within  the  several  reasons  assigned  by  the  prosecutor  for  a 
reversal  of  the  judgment,  there  is  not  found  any  challenging 
the  correctness  of  this  unusual  sentence,  and  therefore  it  can 
receive  no  consideration  here. 

But  beside  the  defect  that  the  judgment  is  in  the  alterna- 
tive, and  therefore  illegally  uncertain,  there  is  in  it  another 
manifest  error  which  the  tenth  reason  covers,  and  which  de- 
mands a  reversal.  Part  of  the  sentence  imposed  was  that  the 
prosecutor  suffer  imprisonment  in  the  county  jail  for  the  term 
of  ten  days.  If  the  judgment  had  any  force,  under  it  the 
prosecutor  was  liable  to  incarceration  in  prison  for  the  speci- 
fied time  ;  the  law,  however,  which  the  corporation  had  en- 
acted, and  under  which  the  justice  was  proceeding  against  the 
violator  of  it,  had  bounded  the  justice's  discretion  by  a  term 
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not  beyond  five  days.  This  term  he  was  not  permitted  to  ex- 
ceed in  any  sentence  which  he  might  pronounce  against  per- 
sons guilty  of  a  breach,  and  his  judgment  in  the  case  before 
us  was  illegal. 

It  does  not  serve  to  validate  his  judicial  action  in  this  re- 
spect, that  the  act  of  the  legislature  under  which  this  by-law 
was  adopted  permits  the  municipal  body  to  prescribe  a  larger 
measure  of  punishment  than  that  which  it  has  seen  fit  to 
ordain  and  establish. 

The  statute  conferred  upon  the  local  body  power  to  pre- 
scribe within  certain  limits  the  penalty  which  might  seem  to 
it  commensurate  with  the  oiFence.  This,  when  established, 
circumscribed  the  justice's  jurisdiction  to  punish,  and  it  was 
out  of  his  power  to  go  beyond  it. 

Finding  this  error  in  the  judgment,  for  which  it  must  be 
reversed,  renders  it  unnecessary  to  consider  the  other  reasons 
assigned  for  holding  the  proceedings  to  be  illegal. 


STATE,  KELLER,  PEOSECUTOR,  v.  THOMAS  McGRATH. 

The  issuing  of  an  execution  is  a  proceeding  entirely  distinct  from  the 
judgment,  and  irregularities  in  the  issuing  of  the  execution  cflnnot 
affect  the  judgment  in  anywise. 


On  certiorari  to  remove  judgment  of  a  justice  of  the  peace. 

Argued  at  November  Term,  1881,  before  Justices  Knapp 
and  Dixon. 

For  the  plaintiff  in  certiorari,  H.  Traphagen. 
.^or  the  defendant,  M.  T.  Newbold, 
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The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  judgment  which  is  here  questioned  seems 
to  be  entirely  regular.  There  was  jurisdiction  in  the  justice 
over  the  subject  matter  and  of  the  parties,  and  nothing  irregu- 
lar or  illegal  in  the  trial  and  proceedings  is  apparent. 

The  attack  ostensibly  made  against  the  judgment  is  really 
against  the  regularity  of  the  execution  which  issued  under 
the  judgment.  Issuing  execution  is  a  proceeding  entirely 
distinct  from  the  judgment.  Ki'umeick  v.  Krumeick,  2 
Gh'een  39. 

Irregularities  in  its  issue  cannot  affect  the  judgment  in  auy- 
"wise,  however  great  the  irregularities  or  errors  may  be.  For 
aught  that  appears,  the  judgment  must  be  affirmed. 


■STATE,  MAYOR,  &c.,  OF  NEW  BRUNSWICK,  PROSECUTORS,  v. 
NELSON  WILLIAMSON,  COLLECTOR  OF  NORTH  BRUNS- 
WICK. 


1.  A  declaration  hi  a  general  law  that  all  acts  or  parts  of  acts,  whether 
local  or  special,  or  otherwise,  inconsistent  with  its  provisions,  are  re- 
pealed, will  repeal  inconsistent  provisions  in  prior  special  acts. 

2.  A  special  law  authorized  the  township  of  North  Brunswick  to  convey 
to  the  city  of  New  Brunswick  a  poor-farm  owned  by  the  former,  and 
situate  within  its  limits,  and  declared  that  the  farm  should  be  liable 
to  taxation  by  the  township  so  long  as  it  should  be  embraced  within 
it ;  and  under  this  law  the  conveyance  was  made.  Held,  that  the 
legislature  could,  constitutionally,  repeal  this  power  of  taxation. 


Certiorari  to  review  taxes  of  1878. 

Argued  at  November  Term,  1881,  before  Justices  Knapp 
and  Dixon. 
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New  Brunswick  v,  Williamson. 
For  the  plaintiffs,  Hoicard  3IcSherry, 
For  the  defendant,  John  S.  Voorhees. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  By  a  special  act  passed  February  18th,  1862,, 
{Pamph.  L.,  p.  52,)  the  township  committees  of  North  Bruns- 
wick and  East  Brunswick,  in  Middlesex  county,  were  author- 
ized to  convey  their  interest  in  the  poor- farm  in  North 
Brunswick  and  the  personal  effects  thereon,  to  the  city  of 
New  Brunswick ;  and  the  second  section  of  the  act  provided 
that  the  said  farm,  with  the  personalty  thereon,  should  be  at 
all  times  thereafter  liable  to  taxation  by  said  township  of 
North  Brunswick,  so  long  as  it  should  be  embraced  within 
the  limits  of  said  township.  In  accordance  with  this  statute,^ 
these  committees  conveyed  said  property  to  the  city  by  deed 
of  March  27th,  1862,  and  taxes  have  been  regularly  levied 
thereon  by  the  township  of  North  Brunswick,  and  paid  by 
the  city  of  New  Brunswick  up  to  the  year  1878,  the  taxes 
for  which  year  are  now  resisted. 

Two  questions  are  raised  for  decision ;  first,  whether  the 
legislature  has  declared  its  purpose  to  repeal  this  second 
section  ;  second,  whether,  if  it  has,  such  purpose  can  consti- 
tutionally be  enforced. 

As  to  the  first  point,  reliance  is  placed  solely  on  the  general 
tax  law,  approved  April  11th,  1866,  {Eev.,  p.  1150,)  the 
fifth  section  of  which  enacts  that  the  property  of  the  cities  of 
the  state,  and  all  buildings  used  exclusively  for  charitable 
purposes,  with  the  land  whereon  the  same  are  erected,  and 
which  may  be  necessary  for  the  fair  enjoyment  thereof,  and 
the  furniture  and  personal  property  used  thereon,  shall  be 
exempt  from  taxation  ;  and  the  thirty-second  section  of  which 
expressly  declares  that  all  acts  and  parts  of  acts,  whether 
special  or  local,  or  otherwise,  inconsistent  with  the  provisions- 
of  that  act,  shall  be  and  are  thereby  repealed,  except  one  act 
approved  in  1864,  and  such  special  or  local  acts  as  had  been 
approved  since  the  year  1862. 
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It  is  conceded  that  the  poor-farm  and  personalty  now  in 
dispute,  come  within  the  classes  of  property  described  as 
exempt  in  this  act  of  1866  ;  but  it  is  insisted  that  the  repeal- 
ing clause,  being  contained  in  a  general  law,  cannot  be  con- 
sidered as  designed  to  disturb  the  special  law  of  1862,  without 
more  explicit  declaration  of  the  purpose  to  do  so  than  is  here 
found. 

The  rules  by  which  to  determine  whether  a  repeal  is 
intended  are  sufficiently  recognized  in  former  decisions  of  this 
court,  to  make  any  further  research  unnecessary. 

A  general  law,  applicable  to  the  entire  state,  will  not  modify 
or  repeal  a  special  act,  unkss  by  express  words  or  necessary 
implication.  State,  Gormn,  pros.,\.  Mills,  5  Vroomin.  But 
there  is  no  rule  of  law  which  prohibits  the  repeal  of  a  special 
act  by  a  general  one ;  nor  is  there  any  principle  forbidding 
such  repeal  without  the  use  of  express  words  declarative  of 
the  legislative  intent  to  repeal  the  earlier  statute.  The  ques- 
tion is  always  one  of  intention,  and  the  purpose  to  abrogate 
the  particular  enactment  by.a  later  general  enactment  is  suffi- 
ciently manifested  when  the  provisions  of  both  cannot  stand 
together,  and  it  is  a  cardinal  doctrine  in  the  construction  of 
statutes  that,  if  possible,  full  effect  shall  be  given  to  all  their 
parts.  State,  M.  &  E.  R.  R.  Co.,  pros.,  v.  Comm'r  of  R.  R. 
Taxation,  8  Vroom  228. 

Under  the  guidance  of  these  rules,  the  course  of  decision 
seems  plain.  The  special  and  local  act  of  1862  provides  that 
this  property  shall  be  subject  to  taxation  ;  the  general  act  of 
1866  provides  that  all  such  property  shall  be  exempt.  The 
inconsistency  of  these  provisions  is  clear.  The  general  law 
declares  that  all  special  and  local  acts  inconsistent  with  its 
provisions  are  repealed.  It  is  impossible  to  give  full  eifcct 
to  this  language  and  preserve  in  operation  the  statute  of  1862. 
The  legislature  could  not  have  indicated  its  purpose  to  repeal 
this  special  act  more  unmistakably  than  it  has  done  in  this 
general  law,  unltss  it  h:id  expressly  mentioned  the  special 
act,  and  such  mention  is  not  necessary  for  its  abrogation. 
The  decisions  in  Mechanics'  and  Tradesmen't-  Bank  v.  Bridges, 
1  Vroom  112,  and  State  v.  Miller,  1  Vroom  368,  appear  to  be 
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directly  in  point.  There  a  general  tax  law  of  1862  was  held 
to  have  repealed  inconsistent  provisions  in  the  earlier  charters 
of  Jersey  City  and  the  M.  &  E.  R.  R.  Company,  because  of 
the  clause  in  the  general  law  that  all  acts,  whether  special  or 
local,  or  otherwise,  inconsistent  with  its  provisions,  should 
be  repealed.  These  words  were  said  to  be  so  strong  as  to 
admit  of  no  doubt  about  the  intention  to  repeal,  so  specific 
and  precise  as  to  show  a  clear  intention  of  the  legislature  to 
alter  the  mode  of  taxation  before  prescribed  in  all  special  acts 
they  had  power  to  interfere  with.  The  same  words  in  the 
present  law  must  have  the  same  effect.  The  purpose  to 
repeal  is  manifest. 

Second.  Had  the  legislature  the  power  to  repeal  ?  It  is 
denied,  upon  the  ground  that  the  provisions  of  the  act  of  1862 
became,  by  the  subsequent  conveyance,  a  contract  between 
the  township  and  the  city,  which  the  legislature  could  not 
impair. 

This  claim  is  quite  inadmissible.  It  is  not  necessary  to 
consider  whether  municipal  corporations  can  acquire  vested 
rights  in  property  which  the  legislature  cannot  take  away,  or 
whether  these  bodies  are  entitled  to  the  constitutional  pro- 
tection of  contracts.  For  the  present  case,  it  is  sufficient  to 
decide  whether  one  legislature  can  confer  upon  such  a  corpo- 
ration a  power  of  taxation  which  subsequent  legislatures  are 
unable  to  revoke  against  the  objection  of  the  municipality 
itself.  For  the  affirmative  of  this  question,  no  semblance  of 
authority  has  been  produced  to  us.  The  general  principle  is, 
that  the  power  of  the  legislature  over  corporations  created  for 
purposes  of  local  government  is  supreme,  and  that  no  contract 
with  such  corporations  arises  from  the  delegation  of  authority 
to  them.  Tinsman  v.  B.  D.  R.  R.  Co.,  2  Dutcher  148 ; 
Mayor,  <&c.,  v.  J.  C.  &  B.  R.  R.  Co.,  5  C.  K  Green  360 ; 
Rader  v.  Southeasterly  Road  Dist.,  7  Vroom  273. 

A  distinction  has  been  sometimes  drawn  between  what  are 
called  the  governmental  or  public  character  of  these  corpora- 
tions and  their  proprietary  or  private  character ;  and  it  has 
been  claimed  that  in  the  latter  aspect  they  are  to  be  regarded 
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as  private  bodies,  so  far  as  relates  to  the  protection  of  their 
property.  But  even  those  insisting  upon  this  distinction  have 
conceded  that  over  their  political  or  governmental  powers, 
the  authority  of  the  legislature  is,  in  the  nature  of  things, 
supreme,  and  without  limitation,  unless  the  limitation  is  found 
in  some  peculiar  provision  of  the  constitution.  1  Dill,  on 
Mun.  Corp.  (Sd  ed.,)  §  66.  Now  certainly  there  can  be  no 
shadow  of  support  for  a  claim  that  the  power  of  taxation  is 
in  any  sense  the  private  property  of  the  municipality ;  it  is 
peculiarly  public,  governmental ;  and,  as  such,  must  at  all 
times  be  susceptible  to  modification  or  repeal,  according  to 
legislative  discretion,  so  far  as  the  mere  right  of  the  corpora- 
tion to  exercise  it  is  concerned. 

Third.  It  is  suggested  that  the  title  of  the  act  of  1866, 
being  a  supplement  to  an  act  concerning  taxes,  does  not 
express  the  object  now  sought  to  be  accomplished  by  it.  We 
think  this  position  groundless.  The  title  declares  a  purpose 
to  legislate  concerning  taxes ;  this  embraces  an  intention  to 
repeal  prior  inconsistent  laws. 

The  tax  must  be  set  aside,  with  costs. 


STATE,  MARTHA  KEARSLEY  ET  AL.,  PROSECUTORS,  v.  THE- 
ODORE B.  GIBBS  ET  AL. 

1.  If  surveyors  appointed  to  lay  out  a  public  road  fail  to  report  an  assess- 
ment of  damages  in  favor  of  one  whose  land  is  taken  and  who  is  not 
an  applicant  for  the  road,  their  return  is  defective. 

2.  The  Court  of  Common  Pleas,  which  appointed  the  surveyoi-s,  may 
make  the  orders  necessary  to  provide  for  an  amendment  of  such  de- 
fective return. 


On  certiorari  bringing  up  proceedings  to  lay  out  a  public 
road  in  Camden  county. 

Argued  at  November  Term,  1881,  before  Justices  Knapp 
and  Dixon. 
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Kearsley  t.  Gibbs. 
For  the  plain tiiFs,  H.  A.  Drake. 

For  the  defendants,  John  H.  Fort. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  We  think  the  objection  to  the  return  of  the 
surveyors,  that  it  contains  no  assessment  of  damages  to  the 
prosecutors,  is  a  valid  one. 

The  evidence  shows  that  the  land  of  George  and  Benjamin 
Porter  and  of  Martha  Kearsley  was  taken  for  the  road,  and 
that  they  were  not  applicants  for  the  highway.  An  award  to 
"Mrs.  Porter"  is  certainly  insufficient  to  meet  the  claims  of 
Benjamin  and  George  Porter,  and  an  award  to  "  Mrs.  Kears- 
ley "  should  also  probably  be  condemned,  since  "  Mrs."  is  not 
a  legal  name.  State  v.  Oliver,  4  Zab.  129 ;  State  v.  Woodruff y 
7  Vroom  204 ;  Washington  v.  Fisher,  14  Vroom  377 ;  Elber- 
son  v.  Richards,  13  Vroom  69. 

The  other  objections  presented  by  the  reasons  are  deemed 
unimportant. 

The  defendants  in  certiorari  desire  to  have  the  return 
amended  under  the  statutes  in  such  cases  provided.  These 
proceedings  were  taken  under  the  General  Road  act,  approved 
March  27th,  1874,  (/^eu.,  p.  990,)  and  w^e  think  that  either 
the  ninety-eighth  section  of  that  act,  or  the  act  of  March 
12th,  1874,  {Rev.,  p.  1018,)  provides  adequate  means  for  the 
amendment  desired.  Field  v.  Field,  9  Vroom  290.  But  the 
Court  of  Common  Pleas  must  make  the  necessary  orders. 
Washington  v.  Fisher,  14  Vroom  377. 

Let  the  judgment  of  this  court,  therefore,  be  entered  to  tiie 
effect  that  the  return  of  the  surveyors  is  defective  and  errone- 
ous, and  that  the  record  be  remitted  to  the  Common  Pleas,  in 
order  that  there  the  whole  proceedings  may  be  set  aside  or 
proper  steps  be  taken  for  the  due  amendment  of  the  return. 

And  let  the  prosecutors  have  judgment  for  their  costs  in 
this  court. 
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STATE,  HENRY  V.  BUTLER  ET  AL.,  PROSECUTORS,  v.  CITY 
OF  PASSAIC. 

1.  "Where  a  common  council  is  authorized  to  do  an  act,  but  the  mode  of 
doing  it  is  not  prescribed,  it  may  be  done  by  resolution  as  well  as  by 
ordinance. 

2.  The  judgment  of  commissioners  of  assessment  on  matters  of  fact 
within  their  lawful  cognizance  will  not  be  reversed  except  upon  clear 
proof  that  it  is  erroneous. 


On  certiorari. 

Argued  at  November  Term,  1881,  before  Justices  Knapp 
and  Dixon. 

For  the  prosecutors,  John  S.  Barhalow. 

For  the  defendants,  J.  E.  Stoutenburgh. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  writ  brings  up  special  assessments  on  lands 
of  the  prosecutors  for  the  expense  of  grading  and  flagging  the 
westerly  side  of  Main  street,  in  the  city  of  Passaic. 

The  improvement  was  made  under  the  charter  of  1873, 
{Pamph.  L.,  p.  484,)  the  work  was  completed  by  November, 
1874,  the  assessment  was  confirmed  November  3d,  1879,  and 
this  writ  issued  February  2d,  1880. 

The  first  objection  urged  is  against  the  mode  of  changing 
the  commissioners  of  assessment.  They  liad  originally  been 
appointed  by  ordiiuince,  but  one  being  disqualified  by  his  re- 
lationship to  a  land-owner,  his  place  was  filled  by  resolution* 
The  sixty-seventh  section  of  the  charter,  which  authorizes  the 
appointing  of  commissioners  by  the  council,  does  not  prescribe 
any  method  of  doing  so,  and  therefore  it  may  be  done  by 
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resolution.  Green  v.  Cape  May,  12  Vroom  45.  In  other 
respects  the  appointmeut  was  approved  by  this  court  in  State, 
Simmons,  2^ros.,  v.  Passaic,  13  Woom  524. 

The  second  and  third  reasons  are  abandoned. 

The  remaining  reasons,  except  the  ninth,  allege  that  all  the 
land  benefited  is  not  included  in  the  assessment;  that  the 
prosecutors'  assessments  exceed  their  benefits,  and  that  the 
burdens  are  not  distributed  proportionally. 

The  work  done  was  the  improvement  of  a  sidewalk,  and 
the  levy  was  confined  to  the  land  in  front  of  which  the  side- 
walk was  made.  It  seems  to  be  lawful  to  charge  the  whole  cost 
of  making  sidewalks  upon  the  contiguous  property,  (State, 
Agem,  pros.,  v.  Newark,  8  Vroom  415,)  and  therefore  no  unfa- 
vorable presumption  can  arise  from  this  limitation.  According 
to  the  report  of  the  commissioners,  they  adopted  principles  of 
assessment  in  strict  compliance  with  the  constitution  and  the 
law  under  which  tliey  were  acting,  and  whether  they  applied 
those  principles  with  good  judgment  is  a  matter  of  opinion 
as  to  facts,  concerning  which  the  court  must  see  its  way  clear 
before  it  can  reverse  their  decision.  The  assessment  was  made 
by  the  commissioners  in  May,  1877,  after  due  notice,  and, 
from  that  time  until  its  confirmation,  was  before  the  common 
council,  and  was  there  frequently  the  subject  of  public  dis- 
cussion, yet  none  of  these  prosecutors  had  a  word  of  objec- 
tion to  offer.  This  silence  affords  considerable  evidence 
against  their  present  complaint.  The  testimony  adduced  con- 
sists mainly  of  proof  of  the  fact  that  occupants  of  other  lots 
than  those  assessed  could  and  did  use  the  sidewalk  in  passing 
to  and  from  the  business  parts  of  the  city,  and  the  opinions 
of  interested  persons  that,  therefore,  these  other  lots  were 
benefited.  But  we  doubt  whether  such  a  fact  would  practi- 
■cally  enhance  the  value  of  those  lots  to  an  appreciable  extent, 
and  the  commissioners  have  declared  that  it  does  not.  We 
are  not  satisfied  that  other  commissioners  could  see  and 
measure  the  theoretical  advantage,  and  .hence  we  decline  to 
interfere  with  the  assessment  on  this  ground. 

The  ninth  reason  is  that  one  of  the  prosecutors  graded  his 
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own  sidewalk,  and  yet  is  charged  for  grading  by  the  city. 
But  the  evidence  shows  that  the  city  did  some  of  it,  and  it 
does  not  appear  that  more  is  charged  for  than  was  done.  The 
presumptions  are  in  favor  of  the  report  and  are  not  overcome 
by  the  proofs. 

Let  the  assessment  be  confirmed,  with  costs. 


MARY  E.  ACKERMAN  v.  JOHN  M.  ACKERMAN. 

A  compromise  voluntarily  made  without  any  fraud  or  imposition  will 
not  be  set  aside,  however  disadvantageous  it  may  be.  But  if  a  debtor 
fraudulently  conceals  his  property,  and  by  a  false  and  fraudulent  rep- 
resentation of  his  inability  to  pay,  induces  his  creditor  to  compound 
his  debt,  the  creditor  will  not  be  bound  by  the  composition. 
Plaintiff  recovered  a  judgment  for  $4000  ;  defendant  transferred  stock 
of  which  he  was  owner,  the  pTir  value  of  which  wa-s  $11,000  or  $12,000, 
in  trust  for  his  wife,  to  put  it  beyond  reach  of  execution  on  the  judg- 
ment, and  left  the  state.  On  representations  by  defendant  that  he  had 
nothing  to  pay  with,  tlie  plaintiff,  without  knowledge  of  the  fraudu- 
lent transfer  by  the  defendant  of  his  property,  was  induced  to  sign  a 
Batisfaclion-piece  on  payment  of  $50,  and  the  judgment  was  canceled 
of  record.  Held,  that  the  satisfaction-piece  was  procured  by  fraud 
and  that  the  cancellation  of  record  should  be  vacated. 


On  rule  to  show  cause  why  the  satisfaction  of  a  judgment 
should  not  be  vacated. 

Argued  at  November  Term,  1881,  before  Justices  Depue, 
Van  Syckel  and  Parker. 

For  the  plaintifiP,  T.  H.  Shafer. 

The  opinion  of  the  court  was  delivered  by 
Depue,  J.     Tl)e  plaintitf,  in  November,  1868,  recovered 
upon  the  verdict  of  a  jury  a  judgment  against  the  defendant 
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for  $4000  debt  and  §89.26  costs.  In  November,  1879,  satis- 
faction of  the  judgment  was  entered  of  record  in  virtue  of  a 
power  of  attorney  made  for  that  purpose.  The  plaintiff  now 
applies  to  have  that  satisfaction  set  aside  and  vacated  on  the 
ground  that  it  was  procured  by  fraud. 

A  court  of  law  may,  where  the  rights  of  third  persons  have 
not  intervened,  cancel  the  satisfaction  of  record  of  its  own 
judgment,  if  the  same  was  procured  by  fraud  or  false  and 
fraudulent  representations.  This  power  exists  in  virtue  of 
the  control  of  the  court  over  its  own  records.  Keogh  v. 
Ddany,  11  Vrooni  97. 

The  plaintiff  is  the  defendant's  daughter.  The  defendant 
left  the  state  immediately  after  the  verdict  was  rendered  and 
before  judgment  could  be  entered,  and  did  not  return  until 
after  satisfaction  was  entered  of  record. 

The  defendant  paid  $50  for  the  satisfaction-piece.  He  ad- 
mits that  he  induced  the  plaintiff  to  give  the  power  of  attor- 
ney by  representing  that  he  had  no  property.  He  says  that 
representation  was  true. 

The  depositions  show  that  the  defendant  at  one  time  was  the 
owner  of  seventy  shares  of  the  capital  stock  of  the  National  Ex- 
press Company  and  fifty  shares  of  the  stock  of  the  Safe  Deposit 
Company  of  New  York.  The  par  value  of  these  stocks  was 
between  $11,000  and  $12,000.  These  stocks  the  defendant, 
in  December,  1867,  transferred  to  his  wife,  or  to  some  one  for 
her  benefit,  without  any  consideration  paid  for  the  transfer. 
The  defendant  admits  that  he  made  this  transfer  of  property 
to  save  it,  in  case  he  had  creditors,  so  that  they  could  not  get 
hold  of  it.  He  also  says  that  his  object  in  making  the  trans- 
fer of  this  property  was  to  place  it  beyond  the  reach  of  exe- 
cution in  case  judgment  was  recovered  against  him  in  this 
suit. 

On  the  case  presented  by  the  depositions  a  plain  case  of  a 
transfer  of  property  in  fraud  of  creditors  is  shown. 

A  compromise  voluntarily  made  without  any  fraud  or  impo- 
sition cannot  be  set  aside,  however  disadvantageous  it  may  be. 
Steele  v.  White,  2  Paige  478.     But,  as  fraud  vitiates  every 
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transaction  infected  by  it,  a  compromise  obtained  by  fraud  is 
a  nullity.  Thus,  if  a  creditor  compounds  with  his  debtor 
under  a  false  impression,  in  which  the  debtor  knowingly 
leaves  him,  as  to  the  extent  of  the  debtor's  estate,  the  creditor 
will  not  be  bound  by  the  composition,  and  may  sue  for  the 
balance  of  his  debt.  Vine  v.  Mitchell,  1  Moo.  &  Rob.  337. 
Inducing  a  creditor  to  part  with  his  claim  at  a  sacrifice,  by  a 
false  representation  that  the  debtor  is  insolvent  and  unable  to 
pay  his  debts,  is  a  fraud,  and  indictable  as  a  false  pretence. 
State  V.  Tomlin,  5  Dutcher  13. 

The  merits  of  this  application  consist  in  the  inquiry  whether 
the  plaintiff  was" induced  to  sign  the  satisfaction  by  fraud. 

Independent  of  those  cases  of  implied  or  constructive  fraud 
which  arise  out  of  a  breach  of  duty,  trust  or  confidence  pre- 
sumed from  the  relations  existing  between  the  parties,  fraud 
consists  of  the  conjunction  of  wrong  and  injury.  Fraud  in 
this  sense  always  implies  artifice,  deceit,  and  injury  resulting 
therefrom.  The  complaining  party  must  show  that  a  decep- 
tion was  practiced — a  false  representation  of  a  material  fact, 
made  with  knowledge  of  its  falsity,  and  that  he,  being  ignor- 
ant of  its  falsity  and  believing  it  to  be  true,  was  induced  to 
act  upon  it.  Big.  on  Fraud  3.  If  a  party  having  knowl- 
edge of  the  fraud  settles  the  matter  in  relation  to  which  the 
fraud  was  committed,  and  releases  the  person  who  defrauded 
him,  he  can  have  no  relief  either  at  law  or  in  equity.  Par- 
sons v.  Hughes,  9  Paige  591 ;  Adams  v.  Sage,  28  N.  Y.  103  ; 
Baker  v.  Spencer,  47  Id.  562 ;  1  Story  Eq.,  §§  202,  203. 

The  defendant  testified  that  he  had  a  number  of  interviews 
with  the  plaintiff  before  she  consented  to  cancel  the  judgment, 
in  each  of  which  he  represented  that  he  had  nothing;  that  he 
felt  it  to  be  his  duty  to  protect  his  family,  and  had  nothing 
of  his  own  to  give  her.  This  testimony  is  equivocal  in 
import.  Coupled  with  a  positive  assertion  of  the  defendant 
that  he  had  nothing  to  pay  with,  what  he  said  would  naturally 
imply  that  his  duty  to  his  family  had  refei'ence  to  future  ac- 
quisitions of  property.  It  certainly  will  not  call  for  the  in- 
lerence  that  he  made  the  plaintiff  acquainted  with  tlie  fraud 
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he  had  committed  in  putting  away  his  property,  that  with 
knowledge  of  the  facts  she  might  condone  the  fraud. 

The  plaintiff  testified  that  she  first  learned  that  the  defend- 
ant had  transferred  his  property  to  his  wife  about  two  or  three 
months  before  she  was  examined  as  a  witness.  She  was  ex- 
amined as  a  witness  in  June,  1881,  and  the  rule  to  show  cause 
was  obtained  May  12th,  1881. 

The  plaintiff's  testimony  is  confirmed  by  tha"t  of  Mr. 
Shafer,  her  attorney.  He  testified  that,  in  obedience  to  the 
plaintiff's  instructions,  he  met  the  defendant  in  New  York 
city  by  appointment,  and  endeavored  to  pursuade  him  to 
settle  the  judgment  by  paying  part  of  the  debt,  and  that  the 
defendant  declined  to  do  so  upon  the  ground  that  he  had 
nothing  to  pay  with — that  he  could  not  even  pay  the  costs  of 
the  suit.  The  conduct  of  the  attorney  would  be  inexplicable 
in  accepting  the  small  sum  of  ^50  in  settlement  if  he  or  his 
client  had  knowledge  of  the  property  which  the  defendant 
had  transferred  in  fraud  of  creditors,  which  might  be  reached 
in  satisfaction  of  the  judgment. 

I  think  there  is  no  reason  for  denying  the  plaintiff  relief 
on  the  ground  that  she  executed  the  satisfaction-piece  with 
knowledge  of  the  defendant's  prior  fraudulent  conduct,  and 
that  the  satisfaction  entered  on  the  record  should  be  vacated, 
with  costs. 
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TIMOTHY  Y.  BROWN  v.  JAMES  B.  WARDEN. 

1.  On  a  demurrer,  a  copy  of  th<"  instrument  sued  on  will  not  be  noticed, 
unless  it  is  made  part  of  the  declaration,  by  being  referred  to  therein. 

2.  If  a  plea  or  demurrer  be  struck  out  as  frivolous,  such  order  cannot  be 
reviewed  on  a  writ  of  error. 

3.  The  Court  of  Errors  will,  in  a  proper  case,  allow  proceedings  to  be 
taken  after  argument,  to  amend  the  record  sent  up  from  the  inferior 
court. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  W.  R.  Wilson. 

For  the  defendant  in  error,  Charles  W.  Kimball. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  pleadings  and  record  in 
this  case  are  so  replete  with  imperfections  and  errors  that,  as 
matters  now  stand,  the  questions  embraced  in  the  argument 
are  not  properly  presented  to  this  court. 
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The  suit,  as  appears  from  the  admissions  of  the  respective 
counsel,  was  founded  on  an  ordinary  money  bond,  but  in  vio- 
lation of  the  express  direction  of  the  one  hundred  and  twenty- 
fifth  section  of  the  Practice  act,  neither  its  condition  nor  breach 
was  assigned  in  the  declaration.  There  was  a  copy  of  this 
instrument  annexed  to  and  filed  with  the  declaration,  but  such 
copy  was  not  referred  to  in  such  pleading.  With  the  inten- 
tion of  raising  the  question  whether  such  a  course  of  pleading 
was  legal,  the  defendant  filed  a  general  demurrer,  and,  in 
order  to  show  that  the  bond  in  suit  was  subject  to  a  condition, 
the  above-mentioned  copy  of  the  bond  was  relied  on.  But,  in 
the  case  of  Harrison  v.  Vreeland,  9  Vroom  366,  it  had  already 
been  decided,  in  view  of  very  plain  rules  of  pleading,  that 
such  a  copy  of  an  instrument  could  not  be  resorted  to  for  such 
a  purpose.  The  declaration  was  to  be  read  as  tliough  such 
copy  were  not  in  existence,  and  the  consequence  was,  the 
demurrer  simply  admitted  the  unqualified  statements  of  the 
count.  That  count  was  a  copy  of  the  form  contained  in  2 
Chit.  PL  436,  and  consisted  of  an  allegation  that  the  deceased, 
who  was  represented  by  the  defendant  as  his  executor,  by  his 
certain  writing  obligatory,  sealed  with  his  seal,  &c.,  acknowl- 
edged himself  to  be  held  and  firmly  bound  to  the  plaintiff  in 
the  sum  of  $33,000,  to  be  paid  to  the  plaintiff.  For  aught 
that  appeared,  the  instrument  sued  on  was  a  single  bill,  that 
is,  a  sealed  obligation,  subject  to  no  condition  whatever. 
The  defendant's  demurrer  admitted  the  truth  of  the  facts 
stated,  and  it  was  thereby  conclusively  shown  that  the  plain- 
tiff was  entitled  to  recover  the  sum  thus  admitted.  Such  a 
demurrer  was  manifestly  frivolous,  and,  on  motion,  it  was 
overruled  as  such  by  a  justice  of  the  Supreme  Court.  The 
error  of  the  counsel  of  the  defendant,  in  this  particular,  was 
in  not  putting  properly  on  the  record  a  copy  of  the  bond  in 
question,  thus  showing  that  it  was  subject  to  a  condition 
which  was  not  stated  in  the  declaration ;  an  end  readily  to  be 
accomplished,  by  craving  oyer  of  such  iUiStrument,  and  setting 
it  out  in  the  demurrer.  But,  as  the  pleadings  were  framed, 
the  order  overruling  the  demurrer  was  plainly  proper. 
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The  next  error  ou  the  side  of  the  counsel  of  the  defendant 
was  in  treating  this  order  as  the  subject  of  a  writ  of  error. 
The  right  to  overrule  and  suppress  pleadings  as  sham  and 
frivolous  has  existed  in  the  superior  courts  of  common  law 
from  time  immemorial,  and  no  attempt  has  ever  been  made 
before  the  present  occasion  to  place  such  incidental  orders  for 
review  before  an  appellate  court.  That  they  were  not  of  a 
character  to  give  cognizance  of  them  to  a  Court  of  Errors  was 
expressly  declared  in  Hogencamp  v.  Ackerman  &  Brown,  4 
Zab.  133.  The  frame  of  the  sections  in  the  Practice  act 
touching  this  subject  likewise  clearly  indicates  that  it  was  not 
the  legislative  design  to  give  an  appellate  court  any  super- 
vision over  these  orders,  and  tliat  the  purpose  was  to  leave 
them  as  they  were  at  common  law.  Section  132  cf  the  Prac- 
tice act,  [Rev.,  p.  868,)  which  relates  to  the  striking  out  of 
irregular  and  defective  pleadings,  directs  that  the  order  strik- 
ing out  such  pleadings  may  be  entered  on  the  record  and  that 
errors  may  be  assigned  thereon  ;  but  the  next  ensuing  section 
provides  that  a  frivolous  plea  or  demurrer  may  be  struck  out 
by  the  court  or  a  judge  either  in  term-time  or  vacation,  but  it 
contains  no  authority  to  enter  such  order  on  the  record,  or  to 
make  it  the  subject  of  an  assignment  of  error.  The  present 
writ  of  error  is  therefore  utterly  useless  for  the  purposes  for 
which  it  was  designed. 

But  there  is  a  third  error  in  this  case  which  appears  to  be  the 
result  of  very  great  carelessness  and  inattention.  The  record, 
as  it  has  been  sent  up  to  this  court,  does  not  truly  state  the 
course  of  proceedings  in  the  cause,  according  to  the  admis- 
sions of  the  counsel  on  each  side.  That  record  is  thus  com- 
posed :  we  have  here  in  this  certificate  of  the  Supreme  Court, 
first,  tiie  declaration  containing  the  single  count  whose  con- 
tents have  already  been  stated  ;  then  a  demurrer,  to  which 
there  is  no  joinder;  then  a  decision  on  an  issue  supposed  to 
be  raised  by  this  demurrer  to  the  effect  that  this  count  is  legal, 
and  lastly,  an  assessment  of  damages  and  judgment. 

Now,  from  the  history  of  this  case  above  given,  it  has  ap- 
peared that  there  was  no  decision   of  any  question  of  law 
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raised  by  this  demurrer,  but,  on  the  contrary,  such  demurrer 
was  struck  out  as  frivolous.  The  consequence  of  such  order 
was  to  strike  out  and  suppress  the  demurrer,  so  that  it  i& 
irregular  and  improper  to  insert  it  in  the  record,  for  it  has  no 
existence,  and  the  judgment  should  have  been  entered  on  a 
nil  decit,  the  suit  being  practically  undefended. 

But  there  is  a  difficulty  of  a  most  serious  character  in  these 
proceedings  as  they  are  now  disclosed  to  this  court.  Upon 
the  present  record  the  judgment  below  appears  to  be  errone- 
ous, for  it  should  have  been,  not  for  the  plaintiff,  but  in  favor  of 
the  defendant.  I  have  said  that  according  to  the  record  there 
is  a  demurrer  and  no  joinder  to  it,  and  if  that  was  the  situation 
before  the  court  below  the  plaintiff  had  no  claim  to  success. 
By  the  one  hundred  and  fortieth  section  of  the  Practice  act,  it 
is  enacted  that  if  the  plaintiff  does  not  join  in  demurrer  in 
thirty  days  after  the  filing  thereof,  he  shall  be  non-prossed. 
The  only  judgment,  therefore,  that  was  proper  in  this  case^ 
if  the  record  speaks  the  truth,  was  a  judgment  of  that  char- 
acter. It  is  obvious  that  the  procedure,  as  it  occurred  in  the 
Supreme  Court,  has  not  been  correctly  reported  to  this  court. 
The  record  should  consist  of  a  copy  of  the  declaration,  fol- 
lowed by  a  judgment  founded  on  a  default  in  the  defendant 
in  not  pleading. 

It  is  manifest  that  in  the  present  aspect  of  the  case  a  legal 
and  just  result  cannot  be  reached.  The  record  must  be 
amended,  and  to  that  end  the  defendant  in  error  should  allege 
diminution  and  issue  a  certiorari  in  the  mode  appointed  in 
Apgar's  Adm'rs  v.  Hiler,  4  Zab.  808.  For  this  purpose  he 
should  have  until  the  next  term.  Upon  the  coming  in  of  the 
corrected  record  he  will  be  entitled  to  have  the  judgment 
affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  De- 
PUE,  Dixon,  Magie,  Parker,  Reed,  Scudder,  Van 
Syckel,  Clement,  Green,  Whitaker.     12. 

For  reversal — None. 
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WILLIAM  STUHR  v.  JAMES  CURRAX. 

S.  and  C.  were  opposing  candidates  for  the  oflBce  of  chosen  freeholder. 
C.  received  the  certificate  of  election  from  the  board  of  canvassers, 
and  performed  the  duties  of  the  oflSce  for  six  months,  having  no 
reason  to  doubt  that  he  was  legally  elected.  He  was  subsequently 
ousted  by  S.  on  quo  warranto.  Held,  that  an  action  cannot  be  main- 
tained by  S.  against  C.  to  recover  the  fees  of  the  office  received  by  the 
latter  while  he  was  in  possession  of  the  office. 


lu  error  to  the  Supreme  Court.  The  facts  appear  fully  in 
♦he  opinion  of  the  court. 

For  the  plaintiff  in  error,  W,  S.  Stuhr. 

I.  The  compensation  of  a  public  officer  is  incident  to  the 
true  title,  and  not  to  mere  occupancy.  People  v.  Tiernan,  30 
Barb.  193 ;  S.  C,  8  Abb.  Pr.  359  ;  4  Abb.  Dig.  206  ;  People, 
ex  rel.  Dorsey,  v.  Smith,  28  Cnl.  21 ;  Auditors  v.  Benoit,  20 
Mich.  192;  People  v.  Miller,  24  Mc/i.  459;  Comstock  v. 
City  of  Grand  Rapids,  40  Midi.  397. 

II.  Election  of  an  eligible  person  confers  upon  him  the 
right,  the  title  to  such  office.  The  certificate  of  election  is 
the  mere  evidence  of  such  title.  Glascock  v.  Lyons,  20  Ind. 
I ;  Magee  v.  Supervisors,  10  Cal.  233. 

III.  A  person  who  is  rightfully  entitled  to  an  office,  although 
not  in  the  actual  possession  of  it,  has  a  property  in  it  as 
against  a  mere  intruder,  who  may  perform  the  duties  of  the 
office  for  a  time,  and  receive  the  fees  or  salary  arising  there- 
from ;  he  may  maintain  an  action  for  money  had  and  received 
to  recover  such  fees  or  salary,  and  such  intruder  cannot  retain 
any  part  thereof  as  compensation  for  iiis  labor.  Glascock  v. 
Lyons,  20  Lid.  1  ;  Dolan  v.  MaT/or,  68  N.  Y.  274 ;  S.  C,  23 
Am.  Rep.  168. 
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For  the  defendant  in  error,  J.  H.  Lippineott. 

I.  An  oflBce  and  the  prospective  fees  of  the  officer  are  not 
property  ;  the  right  to  fees  and  salary  grows  out  of  ser- 
vices performed.  Smith  v.  New  York,  37  iV.  V.  518;  Harley 
V.  Mayor,  33  N.  Y.  607  ;  Wayne  Co.  v.  Benoit  20  Mich. 
176;  Jarvis  v.  Mayor,  2  N.  Y.  Leg.  Obs.  396;  Connor  v. 
Mayor  of  N.  Y,  5  N.  Y.  285 ;  Queen  v.  Mayor  of  Cambridge, 
12  Ad.  &  El.  702;  1  Dill,  on  Mun.  Corp.  (3d  ed.,)  §  229,  and 
cases  cited  in  note  2. 

II.  There  is  a  clear  distinction  taken  by  the  authorities 
between  an  office  held  de  facto  under  color  of  title,  and  one 
usurped  without  any  legal  pretext.  Wayne  Co.  v.  Benoit,  20 
Mich.  176,  185;  Plymouth  v.  Fainter,  17  Cbnn.  585;  Wilcox 
V.  Smith,  5  Wend.  231 ;   Carleton  v.  People,  10  Mich.  250. 

III.  The  defendant  was  entitled  to  receive  from  the  county 
collector,  the  disbursing  officer  of  the  county,  his  salary  as 
chosen  freeholder  from  May  1st  to  November  1st,  the  latter 
date  being  the  time  when  he  gave  up  his  office  and  the  plain- 
tiff took  it.  Bolan  v.  iMayor,  68  N.  Y.  274  ;  Wilcox  v. 
Smith,  5  Wend.  234;  cases  cited  on  first  two  points. 

IV.  If  there  be  a  right  of  recovery  at  all  in  the  cause,  it 
would  be  as  damages,  and  not  for  money  had  and  received. 
Glascock  V.  Lyons,  20  Ind.  1  ;  Dolan  v.  Mayor,  68  N.  Y, 
274. 

V.  Both  plaintiff  and  defendant  held  office  under  an  act 
of  the  legislature  of  the  State  of  New  Jersey,  entitled  "  An 
act  to  re-organize  the  board  of  chosen  freeholders  of  the 
county  of  Hudson,"  approved  March  23d,  1875,  {Pamph.  L., 
p.  324,)  which  provides  that  there  shall  be  elected  in  the 
county  of  Pludson  two  chosen  freeholders  from  each  assembly 
district.  They  must  give  bonds  in  the  sum  of  $10,000  each ; 
bonds  to  be  approved  by  a  justice  of  the  Su[)reme  Court ;  and 
they  also  must  take  an  oath  of  office  before  a  justice  of  the 
Supreme  Court.  All  this  the  defendant  did  before  he  was 
allowed  to  take  his  seat.     This  bond  is  given  and  oath  taken 
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by  virtue  of  the  declaration  of  the  board  of  county  canvassers 
provided  for  in  this  act.  The  act  then  provides  "  that  the 
said  members  of  tiie  board  of  cliosen  freeholders  shall  receive, 
as  a  salary  and  compensation  for  their  services  as  members 
of  said  board,  the  sum  of  five  hundred  dollars  each  per 
annum,  *  *  *  such  salaries  to  be  paid  out  of  the  county 
treasury  by  the  county  collector,  in  equal  quarter-yearly  pay- 
ments, as  the  same  become  due ;  and  such  salary  shall  be  in 
lieu  of  any  per  diem  heretofore  allowed,  and  in  lieu  of  all 
other  fees  for  committee  or  otherwise,  perquisites,  carriage- 
liire  or  traveling  expenses  or  personal  entertainment  what- 
ever, and  no  other  compensation  shall  be  allowed  or  given  or 
paid  to  any  of  said  members  *  *  *  for  any  services  or 
expenses  whatever." 

Under  this  statute  the  compensation  is  an  incident  to  the 
service,  and  the  defendant  having,  under  a  legal  title,  (not 
being  a  mere  intruder,)  performed  the  same,  is  entitled  to  the 
salary  against  all.  The  salary  or  compensation  is  set  off 
against  service  and  expenses,  by  the  statute. 

Van  Syckel,  J.  Stuhr  and  Curran  were  opposing  candi- 
dates for  the  office  of  chosen  freeholder  from  the  seventh  assem- 
bly district  of  Hudson  county,  at  an  election  held  April  13th, 
1875.  Tlie  board  of  county  canvassers  declared  that  Curran 
was  elected,  whereupon  he  gave  bond,  took  the  oath  of  office, 
and  served  as  chosen  freeholder  from  May  4th,  1875,  until 
November  4th,  1875. 

On  the  12th  of  May,  1875,  Stuhr  commenced  quo  warranto 
proceedings  against  Curran,  and  succeeded  in  ousting  him  by 
the  judgment  of  the    Supreme    Court,  rendered    November 

4th,  1875. 

This  suit  is  instituted  by  Stuhr  to  recover  from  Curran  the 
salary  which  the  latter  received  from  the  county  collector 
while  he  occupied  the  office  and  discharged  its  duties. 

A  critical  examination  of  the  adjudged  eases  will  show  that 
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the  question  involved  is  not  so  trammeled  by  authority  tnat 
this  court  is  precluded  from  adopting  the  rule  which  l^st 
accords  with  sound  reason  and  a  wise  public  policy. 

In  Bacon's  Abridgment  it  is  said  that  an  action  for  mo  ley 
had  and  received  will  lie  by  the  rightful  officer  against  an 
intruder,  for  the  fees  of  the  office  which  the  latter  has  app;o- 
l)riated.  The  only  case  cited  in  support  of  this  dictum,  is 
Boyter  v.  Dodsworth,  6  Term  R.  681.  In  that  case,  the  plain'  iff 
had  a  property  in  the  office  of  sexton  of  the  cathedral  of 
Salisbury,  holding  it  by  grant  for  life,  under  two  pate»its 
dated  in  1777,  for  which  he  paid  a  valuable  considerati>^n. 
The  defendant  was  a  mere  intruder,  without  any  apparent 
right,  who,  while  in  occupation  of  the  place,  had  received 
from  visitors  certain  gratuities,  for  which  the  plaintiff  brought 
his  suit.  All  that  the  case  decides  is  that  an  action  will  not 
lie  to  recover  such  gratuities. 

In  Powell  V.  Milbank,  reported  in  a  note  to  1  Term  399,  note 
d,  the  action  was  brought  to  recover  the  profits  of  the  curacy 
of  Chester  Le  Street  received  by  the  defendant,  the  plaintiff 
having  title  to  the  curacy  under  a  grant. 

Howard  v.  Wood,  2  Lev.  245,  is  also  a  case  where  the 
plaintiff  held  the  office  by  grant.  Tiie  court  said  that  two  or 
three  actions  of  this  kind,  for  money  had  and  received,  had 
been  upheld,  but,  at  the  importunity  of  the  attorney-general, 
the  case  was  further  adjourned  without  judgment,  and  it  does 
not  appear  in  the  books  what  the  outcome  of  it  ultimately  was. 

These  cases  have  been  manifestly  mis  pprehended  in  some 
of  the  American  courts,  where  they  are  cited  in  support  of 
the  broader  doctrine  that  such  action  will  lie  in  all  cases  by 
the  party  who  is  ultimately  decided  to  have  been  elected, 
against  one  who  has  wrongfully  occupied  a  public  office,  for 
the  compensation  he  lias  received  for  performing  its  duties. 
For  so  wide  a  rule  they  clearly  furnish  no  support  whatever. 

They  all  relate  to  offices  which  the  plaintiff  might  have 
held  to  him  and  his  heirs,  in  which  he  might  have  had  an 
estate  to  which  his  representatives  would  have  succeeded. 
They  cannot  be  likened  to  public  offices  in  this  country  which 
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concern  the  administration  of  justice,  and  in  which  it  is  well 
settled  that  an  incumbent  can  have  no  right  of  property. 

This  is  the  utmost  that  can  be  extracted  from  any  English 
case,  and  amounts  merely  to  an  enforcement  of  the  doctrine 
that  one  who  takes  the  property  of  another  must  respond 
for  its  value. 

To  apply  the  rule  which  admittedly  flows  from  a  recogni- 
tion of  the  existence  of  a  vested  estate  in  an  office  to  instances 
where  such  right  of  property  is  not  acknowledged,  is  a  pal- 
pable perversion  of  legal  principles.  Any  argument  which 
attempts  to  engraft  upon  the  latter  tne  consequences  v^hich 
attach  to  the  former  must  be  fallacious  and  misleading.  Nor 
have  I  been  able  to  find  an  American  case  which  applies  this 
doctrine  to  a  state  of  facts  like  that  presented  by  this  con- 
troversy. 

Allen  v.  McKean,  1  Sumn.  277,  related  to  an  office  in 
Bowdoin  College,  a  private,  and  not  a  political  corporation. 

Mr.  Justice  Story,  in  delivering  the  opinion  of  the  court, 
after  speaking  of  the  distinction  between  private  and  jJolitical 
corporations,  said  that  Allen,  the  plaintiff,  was  in  office  under 
a  lawful  contract  to  hold  during  good  behavior,  with  a  fixed 
salary  and  certain  fees  annexed,  and  that  this  was  a  contract 
for  valuable  consideration,  which  could  not  be  impaired  by 
legislation.  This  case  was  precisely  like  the  English  cases, 
and  they  were  cited  in  support  of  the  judgment  of  the  court, 
which  was  correctly  rendered  in  favor  of  the  plaintiff". 

In  Benoit  v.  Auditors  of  Wayne  County,  20  Mich.  176,  the 
•only  question  was  whether  the  de  jure  officer  could  recover 
from  the  county  the  salary  for  the  period  during  which  he 
was  evicted  by  the  de  jacto  officer,  to  whom  the  salary  had 
been  paid.     To  this  the  court  gave  a  negative  answer. 

In  the  subsequent  case  of  Comstock  v.  Gi'and  Rapids,  40 
Mich.  397,  the  de  jure  officer  was  permitted  to  recover  the 
salary  for  the  entire  period,  no  part  of  it  having  been  paid  to 
the  unlawful  occupant. 

On  the  determination  of  gtio  warranto  proceedings  in  favor 
of  the  relator,  in  People  v.  Miller,  24   Mich.  458,  the  court 
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assessed  his  damages  against  the  intruder  at  the  full  amount 
of  fees  which  tlie  latter  had  received. 

These  cases  in  Michigan  are  entitled  to  little  weight  in 
ihis  discussion,  as  the  statute  law  of  that  state  {Comp. 
L.,  vol.  II.,  p.  1961,  §  7080,)  directs  the  court,  when  the 
title  of  the  relator  is  established  on  quo  warranto,  to  give  him. 
such  damages  against  the  de  facto  officer  as  he  has  sustained 
by  the  ouster. 

In  Dorsey  v.  Smyth,  County  Auditor,  28  Cat.  21,  the  court 
required  the  auditor  to  pay  the  de  jure  officer  the  salary  for 
the  period  during  which  he  had  been  ousted,  although  pay- 
ment had  previously  been  made  to  the  de  facto  officer. 
Stratton  v.  Oulton,  28  Cat.  44,  is  a  like  case. 

The  case  of  Glascock  v.  Lyons,  20  hid.  1,  came  up  on 
demurrer  to  a  complaint  which  charged  that  the  defendant 
fraudulently  usurped  the  office,  and  converted  the  fees  to  his 
own  use.  The  court,  in  adjudging  for  the  plaintiff,  stated 
that  "it  treated  the  case  as  resting  upon  the  facts  averred^- 
and  by  the  demurrer  admitted  to  be  true,  namely,  that  the 
plaintiff  was  duly  elected,  and  justly  entitled  to  the  office,  but 
that  the  defendant  had  obtained  the  evidence  of  title  thereto 
through  deceit,  falsehood  and  fraud,  and  thereby  had  intruded 
into  the  same,  and  was  usurping  tlie  duties  thereof.  Under 
these  circumstances,  we  are  not  able  to  perceive  any  good 
conscience  there  would  be  in  permitting  the  defendant  to 
retain  the  salary  of  the  office." 

In  Douglass  v.  State,  31  Ind.  429,  the  de  jure  officer  had 
his  damages  against  the  intruder,  although  no  fraud  was 
imputed  to  the  latter.  But  the  value  of  this  case  as  an 
authority  disappears  when  it  is  observed  that  the  Indiana 
statute  gives  the  successful  relator  in  quo  warranto  the  right 
to  recover  such  damages.  In  the  case  last  cited,  the  princi- 
pal question  was  as  to  the  proper  measure  of  damages^ 
Justice  Elliott  does  not  notice  the  statute  in  his  opinion,  but 
it  must  have  had  a  controlling  influence  on  his  decision,  as 
Justice  Gregory,  in  his  opinion  in  the  same  case,  recites  the 
statute,  and  deduces  his  rule  of  damages  from  its  language. 
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In  Hunter  v.  Chandler,  45  Mo.  452,  judgment  was  ren- 
dered for  the  plaintiff  upon  a  demurrer  by  the  defendant, 
admitting-  the  allegations  of  the  petition,  that  "  the  plaintiff 
was  duly  elected  and  qualified  as  city  attorney,  and  entitled 
to  the  emoluments  of  the  office  ;  that  the  defendant  had 
usurped  and  intruded  into  the  office,  and  received  the  fees 
thereof  to  and  for  the  use  of  the  plaintiff;  and  that,  as  soon 
as  the  information  in  the  nature  of  a  quo  warranto  was  filed 
against  him,  the  defendant  vacated  the  office,  and  disclaimed 
all  right  thereto." 

The  defendant  thus,  by  his  own  admission,  occupied  the 
attitude  of  a  mere  usurper,  without  apparent  right,  who  had 
received  money  for  the  use  of  the  plaintiff. 

The  de  jure  officer,  in  United  States  v.  Addison,  6  WaU. 
291,  recovered  from  the  intruder  the  fees  which  accrued  and 
were  received  by  him  after  the  court  had  decided  that  he  was 
not  entitled  to  the  office.  The  judgment  was  rendered  in  a 
suit  upon  a  bond  given  by  the  intruder  when  he  took  his 
writ  of  error  in  the  quo  hvarranto  proceeding,  conditioned  to 
answer  all  damages,  if  he  failed  to  make  good  his  writ. 

The  case  of  Dolan  v.  Mayor,  68  N.  Y.  274,  is  authority 
only  for  two  propositions — 

Fird.  That  disbursing  officers,  charged  with  the  duty  of 
paying  official  salaries,  have,  in  the  exercise  of  that  duty,  a 
right  to  rely  upon  the  apparent  title  of  an  officer  c?e /ac^o,  and 
to  treat  him  as  an  officer  de  jure,  without  inquiring  whether 
another  has  the  better  right. 

Second.  That  the  de  jure  officer,  when  he  recovers  posses- 
sion of  the  office  by  quo  warranto,  is  entitled  to  receive  from 
such  disbursing  officer  so  much  of  the  salary  as  at  that  time 
has  not  been  paid  to  the  intruder. 

In  Xew  York,  as  in  Michigan,  the  statute  law  provides 
that  in  proceedings  in  the  nature  of  quo  warranto,  if  judg- 
ment be  had  in  favor  of  the  person  claiming  title,  he  may  re- 
cover of  the  intruder  the  damages  he  shall  have  sustained  by 
reason  of  the  usurpation. 
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In  California,  likewise,  the  following  provision  is  found  in 
the  Quo  waiTanto  act : 

"  That  if  judgment  be  rendered  upon  the  right  of  the  per- 
son alleged  to  be  entitled,  in  favor  of  such  person,  he  may  re- 
cover by  action  the  damages  which  he  shall  have  sustained  by 
reason  of  the  usurpation  of  the  office  by  the  defendant."  Gen. 
L.  of  Cal.  1850  to  1864,  §  5252. 

The  Louisiana  Quo  xvarranto  act  contains  the  same  pro- 
vision, and  therefore  it  is  deemed  to  be  unnecessary  to  refer  to 
the  cases  in  that  state  in  which  the  subject  under  review  has 
been  discussed.     Rev.  Stat,  of  La.  1870,  p.  512,  §  2600. 

In  some  of  these  American  cases  there  are  obiter  dicta  that 
an  action  for  money  had  and  received  will  lie  in  favor  of  the 
person  entitled  to  the  office  against  the  de  facto  officer,  but 
such  declarations  are  based  either  upon  statutory  law  or  upon 
the  mistaken  assumption  that  they  are  justified  by  the  Eng- 
lish authorities  which  have  been  referred  to. 

These  observations  of  the  courts  in  California,  Indiana, 
Michigan,  Louisiana  and  New  York,  lose  their  force  as  con- 
trolling authorities  as  to  the  state  of  the  common  law  when  it 
ifi  considered  that  in  those  states  the  remedy  sought  to  be  en- 
forced iiere  is  expressly  given  to  the  suitor  by  statute. 

In  New  Jersey  there  is  an  entire  absence  of  any  like  statu- 
tory enactment  to  uphold  the  plaintiff's  case. 

From  this  presentation  of  tlie  adjudications,  which  em- 
braces the  principal  cases,  it  is-  manifest  that  in  this  state  we 
are  free  to  adopt  what  shall  be  conceived  to  be  the  better  rule. 

In  England,  offices  are  incorporeal  hereditaments  granted 
by  the  royal  favor,  and  are  the  subjects  of  vested  or  private 
interests. 

In  this  country  they  are  not  held  by  grant  or  contract, 
nor  has  any  individual  a  property  or  vested  right  in  them  be- 
yond the  constitutional  tenure  and  compensation.  They  are 
mere  agencies  of  a  political  nature,  created  by  appointment  or 
election  for  the  discharge  of  public  functions.  The  incum- 
bent cannot  sell  his  office  or  encumber  it,  nor  will  it  pass  by 
an  assignment  of  his  property.    The  right  to  the  fees  or  com- 
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pensation  does  not  grow  out  of  any  contract  between  the  gov- 
ernment and  the  officer,  but  arises  from  the  rendition  of  the 
services.  5  Wait's  Ad.  and  Def.  1 ;  Conner  v.  Mayor,  5  N. 
Y.  285 ;  Smith  v.  Mayor,  2,1  N.  F.  518  ;  City  of  Hoboken  v. 
Gear,  3  Dutcher  279. 

The  plaintiff  in  this  case  being  without  any  property  in  the 
subject  of  the  suit,  and  no  privity  existing  between  the  par- 
ties, upon  what  basis  can  this  action  be  rested? 

If  in  a  legal  sense  he  had  a  right  to  the  emoluments  of  the 
office  as  incident  to  his  title,  payment  of  them  to  another  could 
not  discharge  the  obligation  of  the  government  to  pay  him. 
Such  right  in  the  de  jure  officer  was  denied  in  the  Dolan 
case,  where  the  New  York  Court  of  Appeals,  in  conformity 
with  public  policy  and  the  weight  of  authority,  held  that  pay- 
ment to  the  incumbent  was  an  acquittance  to  the  municipal 
corporation. 

It  would,  however,  be  far  more  just  and  accordant  with 
legal  principles  that  the  public  treasury  should  respond  to  the 
plaintiff  here,  than  that  the  loss  should  fall  upon  the  defend- 
ant, for  it  was  through  the  mistake  of  the  officers  of  the  laWy 
and  not  by  the  defendant's  fault,  that  the  plaintiff  has  been 
subjected  to  the  deprivation  of  his  office.  If  fraud  was  im- 
putable to  tlie  defendant,  the  case  would  present  a  different 
aspect,  but  there  is  no  pretence  of  bad  faith  on  his  part  upon 
which  to  found  a  recovery.  The  unquestioned  rule  that  mis- 
take of  the  law  excuses  no  one,  and  tiiat  the  appropriation  of 
another's  property  under  the  honest  belief  by  the  wrong-doer 
that  it  is  his  own,  furnishes  no  defence,  has  not  the  slightest 
application  here.  The  distinction  is  too  obvious  to  escape 
even  casual  observation.  In  what  respect  did  Curran  mistake 
either  law  or  fact  ?  He  took  possession  of  the  office  upon  the 
assumption  that  he  was  declared  duly  elected  by  the  board 
legally  constituted  to  decide  that  question.  In  this  he  was 
not  in  error,  for  the  fact  is  conceded  to  be  so.  He  acted,  not 
upon  the  fact  of  his  election,  but  simply  upon  the  fact  that 
he  was  declared  to  be  elected. 

As  to  the  law  he  made  no  mistake,  for  it  will  not  be  denied 
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that,  as  matters  then  stood,  it  was  his  imperative  duty  to  ac- 
cept the  fact  to  be  as  found  by  the  board  and  to  occupy  the 
place.  A  refusal  on  his  part  at  that  juncture  would  have 
been  attended  with  the  risk  of  an  indictment,  or  the  enforce- 
ment of  a  penalty  against  him. 

The  tribunal  legally  constituted,  primarily,  to  determine 
who  was  elected,  awarded  the  certificate  of  election  to  Curran. 
He  contributed  to  that  result  by  no  improper  act  of  his  own. 
He  was  a  candidate  for  the  office,  as  he  had  a  right  to  be,  but 
did  not  put  himself  in,  nor  did  he  keep  Stuhr  out.  After  he 
was  returned  elected,  he  would  have  been  subject  to  a  penalty 
for  refusal  to  serve  in  the  office.  He  did  no  illegal  act;  he 
did  nothing  but  submit  to  the  command  of  the  law.  He 
went  in  when  the  proper  tribunal  so  adjudged,  and  went  out 
promptly  on  the  day  the  adverse  decision  came.  The  quo 
warranto  investigation  might  have  resulted  in  continuing  his 
tenure  of  the  office.  He  could  not  anticipate  the  issue  of  the 
litigation,  and  if  he  could  have  done  so,  he  could  not  have  acted 
otherwise  than  he  did.  Until  its  determination  he  was  under 
a  legal  obligation  to  discharge  the  duties  of  the  office,  and 
could  not  voluntarily  surrender  it  without  the  risk  of  forfeit- 
ing his  estate.  If  he  had  refused  to  perform  the  duties  of  the 
office,  Stuhr  would  not  have  been  permitted  to  do  so  until  judg- 
ment was  rendered  in  his  favor.  Even  in  the  event  of  Cur- 
ran's  refusal  to  serve,  the  law  provided  for  the  appointment 
of  an  incumbent,  who  would  have  served  until  Stuhr  estab- 
lished his  title.  If  this  action  can  be  maintained  against  Cur- 
ran, recovery  could  also  have  been  had  against  the  person  ap- 
pointed in  case  of  his  refusal  to  serve.  Can  a  rule  which 
necessarily  leads  to  such  a  conclusion  be  well  founded?  The 
public  interest  must  suffer  unless  the  office  is  filled,  and  as  no 
one  but  he  who  is  apparently  elected  can  be  permitted  to 
occupy  it  and  discharge  its  duties,  how  can  it  be  said 
that,  ex  cequo  et  bono,  he  should  pay  the  compensation  for  the 
time  he  is  thus  in  the  office  to  one  who  has  borne  none  of  the 
labor  incident  to  it? 

It  cannot  be  successfully  asserted  that  Curran  was  in  the 
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■wrong.  He  had  no  means  of  ascertaining  whether  the  board 
of  canvassers  had  erred  in  certifying  to  his  election  ;  that  was 
a  question  for  judicial  determination.  His  position  was 
totally  unlike  that  of  a  person  who,  having  a  defective  title 
to  lands,  enters  into  possession  and  receives  the  rents  and 
profits.  The  distinction  is  boldly  defined ;  the  similarity  not 
readily  discernible.  In  the  land  there  is  a  right  of  property 
of  which  the  products  are  part  and  parcel.  In  the  office  this 
controlling  feature  is  absent.  In  the  former  the  recipient  is 
absolutely  free  to  act;  in  the  latter  the  law  makes  it  his  duty 
to  accept  the  position  as  the  apparently-elected  candidate,  and 
he  can  decline  only  at  the  peril  of  punishment  if  he  errs  in 
supposing  that  he  is  not  lawfully  chosen.  The  profits  of  lands 
for  which  he  must  respond  are  their  fair  value  in  excess  of 
that  of  the  labor  reasonably  bestowed  upon  their  production. 
The  emoluments  of  office  are  presumed  to  be  nothing  more 
than  an  equivalent  for  the  labor  it  imposes,  so  that,  even  con- 
ceding the  parallel,  the  incumbent  gives  in  service  as  much  as 
he  receives  in  fees,  and  it  is  damnum  absque  injuria. 

No  countenance  should  be  given  to  the  notion  that  public 
offices  are  created  for  the  benefit  of  office-holders.  In  this 
country,  where  the  cases  almost  uniformly  discard  the  idea 
of  proprietary  interest  in  such  offices,  the  logical  sequence  is 
that  the  right  to  emolument  must  be  regarded  as  having  no 
legal  existence  except  as  arising  out  of  the  rendition  of  ser- 
vices for  which  they  are  compensatory. 

The  case  of  intrusion  by  fraud  rests  upon  legal  principles 
which  do  not  apply  here.  Public  policy  would  require  that 
the  fraud-doer  be  not  encouraged  by  deriving  gain  from  his 
dereliction. 

To  permit  the  plaintiff  to  recover  in  this  case  would  be  an 
anomaly.  No  other  instance  can  be  suggested  where  a  party, 
required  by  law  to  perform  a  service,  can  be  deprived  of  the 
just  compensation  paid  to  him  for  it.  Obedience  to  the  law 
cannot,  upon  any  just  application  of  legal  principles,  make 
him  liable  to  an  action  of  tort,  nor  leave  him  subject  to  be 
stripped  by  suit  of  that  which  he  has  fairly  earned   in  the 
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law's  service.  To  induce  a  court  of  justice  to  lend  its  aid  to 
the  enforcement  of  a  demand  so  inequitable  in  its  character^ 
an  array  of  authority  should  be  produced  which  well  nigh 
precludes  controversy.  The  plaintiff  affirms  his  legal  right, 
and  the  burden  rests  on  him  to  establish  some  stable  founda- 
tion for  it. 

The  rule  contended  for  by  the  plaintiff  would  operate  so 
harshly  upon  the  defendant  that  it  does  not  commend  itself 
as  an  equitable  proceeding,  and  no  case  has  been  cited  which 
constrains  us  to  sanction  a  recovery  upon  the  facts  of  thi& 
case. 

That  the  English  cases  throw  any  light  upon  the  real  point 
at  issue,  or  furnish  any  rule  for  our  guidance  under  the  cir- 
cumstances here  developed,  cannot  be  conceded.  The  mate- 
rial facts  here  being  so  dissimilar,  those  cases  do  not  appear  to 
me  to  be  entitled  to  serious  consideration  as  controlling  au- 
thorities. 

The  imputation  cannot  be  cast  upon  the  law  that  it  is  so 
hard  and  unconscionable  a  task-master  that  it  exacts  the  ser- 
vice and  withholds  the  wages.  Under  the  facts  disclosed  iu 
this  case,  an  action  will  not  lie  against  the  de  facto  officer.  He 
yielded  obedience  to  the  law  when  he  performed  the  service, 
and  on  principles  of  natural  justice  he  may  retain  the  reward 
he  has  received. 

The  judgment  below  should  be  affirmed. 

Beasley,  Chief  Justice,  (dissenting.)  The  legal  ques- 
tion presented  by  the  facts  of  this  case  is  whether  an  officer 
de  jure  can  maintain  an  action  against  an  officer  de  facto,  by 
reason  of  the  intrusion  of  the  latter  into  the  office  and  the 
receipt  by  him  of  the  emoluments. 

In  the  opinion  of  the  majority  of  the  court  the  law  does  not 
afford  such  a  redress,  unless  it  is  made  to  appear  that  such  in- 
truder was  aware  at  the  time  of  his  taking  possession  of  such 
office  that  he  had,  in  point  of  fact,  no  legal  title  to  it.  In 
that  conclusion  I  find  myself,  after  a  careful  examination  of 
the  subject,  unable  to  concur,  the  grounds  of  my  dissent  being 
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that  it  seems  to  me  opposed  to  settled  authority  and  incon- 
sistent with  established  legal  analogies  and  principles. 

First,  then,  with  regard  to  the  subject  considered  in  the 
light  of  authority.  After  the  investigation  I  have  given  this 
matter,  not  a  doubt  is  left  in  my  mind  that,  at  the  era  of  the 
American  revolution,  it  was  conclusively  settled  by  the  com- 
mon law  decisions  that  an  officer  de  jure  was  possessed  of  the 
right  of  action  in  question,  and  these  judgments  are  as  au- 
thoritative as  would  be  similar  decisions  in  our  own  courts. 
These  English  adjudications  are  entirely  uniform,  and  run 
through  three  or  four  centuries.  Indeed,  the  rule  was  so  in- 
disputable that  we  find  it  stated  as  the  settled  law  in  legal 
treatises  of  distinction  and  in  the  ordinary  books  of  practice. 
The  following  is  the  statement  of  the  law  as  expressed  by 
Jacob  in  his  Law  Dictionary,  title,  "  Office :"  "  An  action  by 
a  person  claiming  an  office  against  the  person  in  actual  posses- 
sion and  receiving  the  fees,  is,  perhaps,  the  most  eligible 
method  that  can  be  pursued  to  try  the  question  of  right." 
This  work  was  published' as  early  as  1729.  To  the  same 
effect  is  the  language  of  Selwyn.  1  N.  P.  81.  He  says : 
"  That  where  a  person  has  usurped  an  office  belonging  to  an- 
other, and  taken  the  known  and  established  fees  of  office,  an 
action  for  money  had  and  received  will  lie  at  the  suit  of  the 
party  really  entitled  to  the  office,  against  the  intruder,  for  the 
recovery  of  such  fees."  So,  Chitty,  (1  PL  *100,)  speaking  of 
the  action  of  assumpsit,  says  such  action  will  lie  "  against  a 
person  who  has  usurped  an  office  and  received  the  known  and 
accustomed  fees  of  office." 

A  reference  to  the  following  cases,  beginning  with  one  as 
ancient  as  the  reports  of  Dyer,  will  amply  suffice  to  show  that 
these  writers  have  correctly  interpreted  and  expressed  the  law 
as  it  is  contained  in  the  judicial  opinions  and  judgments  of 
the  English  courts:  Vaux  v.  Jefferen,  2  Dyer  114;  Pyhus  v. 
Mi/ford,  1  Mod.  122 ;  Howard  v.  Wood,  2  Lev.  245 ;  Arris 
V.  Stukeley,  2  Mod.  260 ;  Lee  v.  Drake,  2  Salk  468  ;  Boyter 
v.  Dodsworth,  6  T.  E.  681 ;  Webb's  Qise,  8  Bep.  45 ;  ^reen 
v.  Heivitt,  Peake  182. 

Vol.  XV.  n 
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For  the  purpose  of  elucidating  the  views  hereinafter  to  be 
expressed,  I  will  refer  particularly  to  but  one  of  the  cases 
above  cited,  that  is,  to  the  decision  in  Arris  &  Arris  v.  Siuke- 
ley,  2  3Tod.  260.  This  suit  was  in  indebitatus  assumpsit  for 
moneys  received  for  the  use  of  the  plaintiffs.  The  controversy 
related  to  the  fees  of  an  office — the  comptrollership  of  the 
customs — which  had  been  received  by  the  defendant  under  a 
claim  that  he  held  such  office,  as  a  right,  by  virtue  of  a  grant 
to  himself  and  another,  which  latter  grantee  having  died,  and 
the  question  was  whether  such  office  survived.  The  plaintiff 
in  the  case  had  been  appointed  after  the  death  of  such  grantee. 
The  decision  was  that  as  the  grant  was  to  two  persons  during 
their  lives,  there  was  no  survivorship,  and  that  as  the  defend- 
ant had  no  title,  and  had  received  the  official  fees,  be  must  pay 
them  to  the  plaintiff,  who  was  the  officer  de  jure. 

It  is  to  be  noted  that  in  this  case  the  only  fault  of  the  de- 
fendant was  his  continuing  in  this  office  under  a  mistaken 
claim  of  right ;  there  was  no  pretence  that  he  acted  oppres- 
sively, or  deceitfully,  or  even  carelessly,  or  was  conscious  of 
wrong-doing.  He  had  executed  the  office  supposing  he  had 
the  right  to  do  so,  and  had  by  his  labor  earned  the  fees,  and 
they  had  been  paid  to  him  ;  and  yet  it  was  held  that  the  plain- 
tiff, as  the  de  jure  officer,  was  entitled  to  recover  them  from 
him.  I  am  unable  to  distinguish  this  and  similar  cases  from 
the  controversy  now  pending ;  they  seem  to  me  authorities 
directly  in  point,  and  in  my  judgment  they  cannot  properly 
be  either  disregarded  or  overruled  by  this  court. 

I  am  aware  that  it  is  insisted  that  a  distinction  is  to  be 
drawn  between  these  offices  as  they  exist  in  England  and  as 
they  exist  in  this  country.  This  position  is  founded  on  the 
alleged  fact  that  these  common  law  offices  are  property,  incorpo- 
real hereditaments,  and  that  such  a  quality  is  not  attributable 
to  their  American  counterparts.  But  if  we  look  a  little  closely 
into  the  matter  we  will  discover  that  thi§  supposed  difference 
is  more  nominal  than  real.  It  is  true  that  most  English  offices 
run  for  longer  terms  than  is  usual  with  us,  but  it  is  only 
offices  for  life,  or  for  longer  terms,  that  are  hereditaments,  and 
for  which  an  assize  at  common  law  would   lie.     It  would,  I 
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think,  be  difficult  to  point  out  the  proprietary  characteristic 
by  which  one  ol"  these  foreign  offices  which  endure  only  for  a 
period  of  years  is  to  be  discriminated  from  a  domestic  one  of 
the  same  extent.  Even  those  which  are  hereditaments,  when 
we  look  at  them  in  the  light  of  being  technical  property,  pre- 
sent in  this  aspect  but  a  mutilated  appearance,  for  most  of 
them  can  neither  be  bought,  nor  sold,  nor  encumbered,  nor 
assigned ;  and  yet  these  capabilities  are  the  principal  advan- 
tages and  incidents  of  property,  so  that  an  office  destitute  of 
them  appears  to  be  notliing  more  than  a  franchise  to  hold 
possession  of  the  station,  and,  upon  the  performance  of  its 
duties,  to  receive  its  emoluments.  When,  therefore,  it  has 
been  asserted  in  judicial  discussion  that  offices  are  not  prop- 
erty in  this  country,  such  remark,  admitting  its  correctness, 
does  not  point  to  any  radical  difference  between  such  offices 
and  those  of  foreign  origin.  It  is  granted  that,  with  respect 
to  the  public  authority,  a  right  to  an  office  in  this  country  is 
not  a  vested  right,  or  one  dependent  on  contract,  and  that,  con- 
sequently, an  incumbent 'of  such  a  situation  cannot  legally 
complain,  on  general  principles,  if  such  office  be  abolished  or 
the  salary  diminished  during  his  term.  There  are  a  number 
of  decisions  to  this  effect,  and  there  can  be  no  question  as  to 
their  correctness.  But  because  the  sovereign  power  can  de- 
stroy or  impair  such  official  rights,  is  it  a  logical  consequence 
that  they  therefore  can  be  destroyed  or  impaired  by  individ- 
uals? And  even  in  the  respect  just  designated,  are  not  Eng- 
lish offices  held  by  a  similar  tenure,  for  will  it  be  asserted  that 
such  public  interests  may  not  at  any  time  be  modified  or  abol- 
ished by  act  of  parliament?  In  the  light  of  this  interroga- 
tory, let  us  look  at  the  most  recent  case  among  the  decisions 
above  cited.  It  is  that  of  Lawlor  v.  Alton,  8  Ir.  R. 
160.  The  plaintiff  and  defendant  were  candidates  for  the 
office  of  surgeon  to  the  infirmary  of  the  county  of  Kerry, 
and  the  governors  of  that  institution,  by  mistake,  declared 
the  defendant  elected,  and  he  thereupon  executed  the  office  for 
a  time  and  received  the  salary  appertaining  to  the  post.  On 
quo  warranto,  the  defendant's  title  having  been  adjudged  to 
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be  bad,  the  plaintiff,  who  was  thus  shown  to  be  tlie  officer  de 
jure,  brought  suit  against  the  intruder.  A  judgment  was 
rendered  in  liis  favor.  There  was  in  this  case  neither  allega- 
tion nor  pretence  of  mala  fides  in  the  defendant.  He  received 
a  salary,  payable  in  instalments,  for  his  services. 

Now,  is  it  reasonable  to  say  that  there  is  any  real  distinc- 
tion between  the  rights  of  the  plaintiff  in  this  reported  case 
and  those  of  the  plaintiff  in  the  present  case  ?  I  have  failed 
to  perceive  even  the  faintest  line  of  demarkation  between  the 
two  instances.  There  seems  no  ground  to  believe  that  there 
was  any  more  property,  in  the  strict  sense  of  the  term,  in  the 
office  in  the  one  case  than  in  the  other.  In  every  respect  the 
parties  appear  to  stand  on  the  same  footing ;  in  each  case  the 
plaintiff  had  been  legally  elected ;  in  each  the  defendant,  un- 
conscious of  wrong-doing,  had  intruded  and  taken  the  fees. 
That  is  the  situation,  and  how  different  results  from  these 
same  premises  are  to  be  justified  is  to  me  a  problem  not  to  be 
solved. 

But,  in  reality,  I  do  not  consider  the  question  whether  or 
not  a  difference  in  the  proprietary  rights  to  office  exists  in  the 
two  countries,  as  of  the  least  importance  to  the  present  discus- 
sion. Granted  that  such  a  discrimination  can  reasonably  be 
made,  how  does  it  affect  the  pending  question  ?  So  far  as 
relates  to  the  matter  in  hand,  it  is  a  distinction  without  a  dif- 
ference. The  only  point  of  inquiry  is,  does  the  office-holder 
at  common  law,  with  respect  to  an  intruder,  have  a  greater 
right  to  the  possession  of  his  office  than  an  American  office- 
holder does  ?  Can  this  be  reasonably  contended  for  ?  Can  any- 
thing be  more  complete  than  the  right  of  the  holder  of  an  office 
in  this  country  to  the  enjoyment  of  his  office  and  to  its  emolu- 
ments ?  If  he  possessed  the  capacity  to  sell  or  encumber  the 
office,  or  was  the  proprietor  of  the  office  in  the  largest  sense, 
such  incidents  could  not  add  anything  to  his  title  to  the  im- 
mediate enjoyment  of  the  position  and  its  products.  The 
remedies  which  exist  in  this  state  for  the  enforcement  of  the 
right 'of  possession  of  the  office-holder,  show  the  perfection  and 
completeness  of  such  rights;  if  admission  into  his  post  be  re- 
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fused  him,  he  has  his  remedy  by  the  prerogative  writ  of  man- 
damus, and  in  case  of  an  intrusion  he  can  cause  the  usurper  to 
be  cxpeled  by  the  force  of  the  writ  of  quo  warranto.  Nor  do  I 
see  any  reason,  except  the  obsoleteness  of  the  method,  if  the 
office  be  for  the  term  of  the  incumbent's  life,  why  he  could  not, 
in  order  to  gain  possession,  resort  to  a  writ  of  assize.  Is  it  even 
plausible  to  contend  that  the  plaintiff,  in  the  case  just  cited 
from  the  Irish  Reports,  who  was  elected  to  the  position  of 
surgeon  in  the  infirmary,  had  a  more  absolute  or  perfect  right 
to  enter  into  such  office  and  take  its  profits  than  the  plaintiff 
in  this  case  had  to  take  possession  of  and  enjoy  the  office  to 
which  he  was  legally  elected  ?  With  respect  to  such  a  point, 
the  assertion  that  in  the  one  case  the  office  is  property  and  in 
the  other  that  it  is  not,  even  admitting  the  assertion  to  be 
founded  in  fact,  conveys  no  meaning  whatever  to  my  mind. 
For  the  question  is  not  whether  the  plaintiff  had  a  right  of  • 
property  in  the  office,  but  whether  he  had  a  right  to  its  occu- 
pation and  its  profits?  If  he  had  that  right,  such  right  can 
no  more  be  invaded  with  impunity  than  can  a  right  of  prop- 
erty be  so  invaded.  The  English  decisions  rest  entirely  on 
the  ground  that  the  officer  de  jure  has  the  right  to  the  posses- 
sion and  proceeds  of  the  office ;  and  I  find  no  allusion  what- 
ever in  any  of  them  to  the  so-called  proprietary  right. 

For  these  reasons  I  am  of  opinion  that  the  rule  of  law, 
being  entirely  established  at  the  time  of  the  separation  of 
this  state  from  the  mother  country,  cannot  be  here  over- 
thrown except  by  legislative  enactment.  In  concluding  my 
comments  on  the  force  and  operation  of  this  train  of  judg- 
ments on  the  question  under  consideration,  I  will  remark  that 
in  none  of  the  numerous  American  decisions  that  have  been 
examined  by  me  do  I  find  it  anywhere  declared  or  inti- 
mated that  such  judgments  rest  on  grounds  that  render  them 
inapplicable  in  this  country ;  but,  so  far  as  I  have  observed, 
they  have  been  on  all  occasions  looked  upon,  with  respect  to 
the  right  of  the  de  jure  officer  to  sue  an  intruder,  as  controll- 
ing precedents,  to  be  implicitly  followed.  It  is  singular,  in- 
deed, if  there  be  any  such  fundamental  difference  as  is  now 
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supposed  to  exist  between  foreign  and  domestic  offices,  that 
such  difference  has  never  before  been  discovered. 

With  regard  to  the  American  cases,  I  can  say,  after  an  ex- 
tended research,  that  not  one  of  them  that  has  come  to  my 
attention,  denies  the  right  of  the  de  jure  officer  to  recover,  in 
some  form,  for  an  intrusion  into  his  office.  Nor  is  there  in 
sue!)  judgments  any  distinction  recognized  between  an  intru- 
sion originating  in  venial  error  or  in  unlawful  design. 
Among  these  cases  it  is  true  there  is  some  contrariety  of 
opinion  as  to  what  should  be  the  measure  of  damages  in  sucb 
suits,  but  touching  the  right  of  action,  they  are  in  complete 
accord  with  the  common  law  decisions  already  cited,  and  they 
refer  to  such  decisions  as  authority.  In  this  line  of  cases  the 
decision  in  Dolan  v.  Mayor  of  New  York,  68  N.  Y.  274,  is 
worthy  of  particular  notice.  The  plaintiff,  Dolan,  was  law- 
^fully  elected  an  assistant  clerk  of  the  Sixth  District  Court  of 
the  City  of  New  York,  but  was  excluded  from  the  office  by 
one  Keating,  who  claimed  under  an  appointment  of  a  justice 
of  tliat  court  By  virtue  of  a  judgment  o^  ousler  in  an  action 
of  quo  warranto,  the  plaintiff  came  into  possession.  During  the 
time  of  this  unlawful  occupancy  of  Keating^  part  of  the  salary 
of  the  office  had  been  paid  to  him,  and  part  of  such  salary  earned 
by  him  remained  unpaid.  The  plaintiff  sued  the  city  for  both 
parts  of  such  salary — that  part  which  had  been  paid  to  Keat- 
ing and  that  part  which  remained  unpaid.  The  decision  of 
the  court  was  that  the  plaintiff  was  not  entitled  to  recover 
from  the  city  the  moneys  which  iiad  been  actually  paid  to  the 
intruder,  on  the  ground  that  the  city  had  the  right  to  make 
such  payments,  as  such  intruder  was  a  de  facto  officer,  but 
that  the  moneys  earned  by  the  services  of  such  intruder,  and 
which  remained  in  the  hands  of  the  city,  were  lawfully  due 
to  the  plaintiff,  and  for  such  sum  judgment  was  rendered  in 
his  favor.  The  case,  in  principle,  is  directly  applicable,  and 
if  it  was  regularly  decided,  the  plaintiff' in  the  pending  action 
has -the  right  to  a  decision  in  his  favor.  In  the  reported  case 
there  was  no  pretence  that  the  defendant  had  done  anything 
with  knowledge  of  its  unlawfulness;    on  the   contrary,  the 
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judge  who  read  the  opinion  entirely  exonerates  him  in  that 
respect,  for  he  says :  "  The  appointment  of  Keating  was  not 
a  plain  usurpation  without  legal  pretext  or  color  of  right. 
The  statute  was  obscure;  the  power  of  the  justice  to  remove 
an  incumbent  at  pleasure  and  make  a  new  appointment  was  a 
question  upon  which  the  courts  differed."  Standing  in  this 
posture  of  innocence,  so  far  as  intention  was  concerned,  it 
was  nevertheless  held  that  the  moneys  earned  by  him  went 
legally  to  the  de  jure  officer.  This  result  is  reached  by  the 
Court  of  Appeals  on  the  ground  of  the  prevalence  of  the 
common  law  doctrine  already  stated,  and  both  English  and 
American  decisions  are  cited  in  support  of  such  doctrine.  The 
statement  of  this  rule  of  law  is  made  with  great  directness. 
"Actual  incumbency  merely,"  says  the  opinion,  "gives  no 
right  to  the  salary  or  compensation.  The  right  of  the  in- 
truder to  recover  is  denied,  not  upon  the  ground  of  actual 
fraud  on  his  part,  for  it  often  happens  that  he  is  in  not  only 
under  a  claim  of  right,  but  under  a  prima  facie  title,  which 
he  cannot  or  may  not  kfiow  to  be  invalid ;  nor  upon  the 
ground  that  he  is  a  mere  volunteer  and  that  the  government 
should  not  be  obliged  to  pay  him  for  his  services,  for  in  most 
cases  they  are  rendered  in  good  faith,  and  under  the  expecta- 
tion, both  on  his  part  and  on  the  part  of  the  public,  that  he 
is  to  receive  the  emoluments  of  the  office.  The  principle  is, 
that  the  right  follows  the  true  title,  and  the  courts  will  not 
aid  the  intruder  by  permitting  him  to  recover  the  compensa- 
tion which  rightfully  belongs  to  another.  That  an  officer 
merely  de  facto  has  no  right  to  the  compensation  of  the  office, 
also  clearly  appears  from  the  consideration  that  if  he  obtains 
it  he  is  liable  on  an  action  for  .money  had  and  received  by  the 
officer  de  jure  to  recover  it."  This  case  undeniably  acknowl- 
edges and  adopts  the  common  law  doctrine  in  its  entirety. 

The  same  view  of  this  subject  was  taken  by  the  Supreme 
Court  of  Missouri,  in  Hunter  v.  Chandler,  45  Mo.  452.  It 
was  an  action  by  a  lawfully-elected  city  attorney  against  an 
intruder,  who  was  in  under  a  color  of  right,  for  the  perqui- 
sites of  the  office  ;  and,  although  the  suit  failed  of  its  object, 
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in  consequence  of  the  plaintiff  having  omitted  to  have  his 
right  to  the  office  previously  settled,  the  general  principle  of 
law  warranting  a  recovery  was  affirmed.  The  defendant 
was  in  the  office  under  a  commission,  so  that  there  was  no 
ground  to  assert  that  he  was  holding  mala  fides,  and  the  case 
was  not  decided  on  any  such  consideration,  bur,  on  the  con- 
trary, the  English  cases  were  cited  and  their  doctrine  main- 
tained. The  language  of  the  court  is  this  :  "  The  question 
has  been  mooted  whether  an  action  of  this  kind  was  main- 
tainable. About  this  I  have  no  doubt.  The  authorities 
abundantly  establish  the  principle  that  an  action  for  money  had 
and  received  will  lie  in  favor  of  a  person  really  entitled  to  an 
office,  against  one  who  has  usurped  and  intruded  into  the  same, 
for  the  recovery  of  the  known  and  fixed  fees  that  such  intru- 
der may  have  received."  The  opinion  then  cites  some  of  the 
English  and  American  cases,  and  continues :  "  The  doctrine 
which  underlies  these  cases,  and  upon  which  the  rule  rests,  is 
that,  if  one  man  receives  money  which  ought  to  be  paid  to 
another,  or  belongs  to  him,  the  action  for  money  had  and 
received  will  lie  in  favor  of  the  party  to  whom  of  right  the 
money  belongs."  This  is  very  plainly  an  adoption  of  the 
common  law  rule  in  its  full  vigor. 

Nor  does  it  appear  to  me  that  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  United  States  v. 
Addison,  6  Wall.  291,  can  be  made  to  harmonize  with  any 
other  doctrine.  The  facts  were  these  :  Crawford  was  elected 
mayor  of  Georgetown,  but  Addison  was  returned  as  elected 
by  the  judges  of  election,  and  was  sworn  into  office.  On  a 
quo  wa?Ta7i^  judgment  of  ouster  was  given  against  Addison, 
who  thereupon  brought  a  writof  error,  giving  the  customary 
bond,  with  a  condition  "  to  prosecute  the  said  writ  of  error 
with  effect,  and  to  answer  all  damages  and  costs,  if  he  shall 
fail  to  make  his  plea  good."  On  the  trial  of  a  suit  on  this 
bond,  the  judge  was  asked  in  behalf  of  t|ie  plaintiff  to  charge 
the^  jury,  "  that  if  they  should  find  that,  during  the  time  in 
which  Addison  acted  as  mayor,  he  received  the  salary,  and 
that  he  did  not  prosecute  his  writ  of  error  with  effect,  then 
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that  the  plaintiff  was  entitled  to  recover  the  amount  so  re- 
ceived, and  interest  on  it,  provided  they  should  also  find  that 
Crawford  was  duly  elected  and  qualified  as  mayor,  and  that 
he  continued,  and  was  ready  and  willing  to  discharge  his 
duties,  and  was  only  prevented  from  so  doing  by  the  inter- 
ference of  Addison,  and  by  his  assuming  to  exercise  the  func- 
tions of  his  office."  This  instruction  the  judge  refused  to 
give,  but,  on  the  case  coming  before  the  Supreme  Court,  it 
was  decided  that  such  refusal  was  erroneous.  I  do  not  un- 
derstand on  what  legal  basis  that  conclusion  is  to  be  placed, 
if  it  be  not  the  common  law  doctrine  above  stated.  The 
bond  was  conditioned  to  pay  the  damages,  but  how  were  the 
moneys  received  by  tiie  incumbent  for  services  performed  to 
be  deemed  such,  except  upon  the  theory  that  he  was  a 
usurper,  and  that  the  officer  de  jure  was  entitled  in  law  to 
the  proceeds  of  the  office  ?  Legal  damages  are  such  losses 
or  detriments  as  the  law  compensates  in  consequence  of  a 
wrong  committed ;  and  the  only  wrong  committed  by  the  de- 
fendant in  question  was  h'rs  taking  possession  of  an  office  to 
which,  as  it  eventually  appeared,  he  had  no  title  ;  for  it  would 
be  contrary  to  all  true  principle  to  hold  that  his  carrying  up 
his  case  to  a  court  of  review  was,  jper  se,  a  legal  wrong.  The 
injury  to  the  plaintiff  was  the  receipt  by  the  defendant  of 
moneys  which  should  have  come  to  him,  the  plaintiff,  and  it 
was  that  injury  which  the  Supreme  Court  maintained  was  to 
be  compensated  in  damages  ;  and  this,  as  I  understand  it,  is 
the  exact  theory  of  the  common  law.  I  may  add  that  this 
case  appears  to  have  been  understood  in  this  sense  by  all  the 
judges  in  this  country  who  have  referred  to  it. 

I  shall  not  pursue  my  examination  of  the  cases  decided  in 
the  courts  of  this  country  in  further  detail.  In  my  opinion, 
the  decisions  in  the  States  of  Indiana,  California,  Miciiigan 
and  L<>uisiana  all  rest  for  their  vindication  on  the  doctrine 
that  the  de  facto  officer  is  liable  in  an  action  to  the  de  jure 
t)fficer  for  his  intrusion,  irrespectively  of  the  consideration 
whether  such  intrusion  was  perpetrated  in  the  consciousnesg 
of  doing  an  unlawful  act.     I  am  aware  that  in  each  of  these 
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States  there  is  a  statute  relating  to  the  subject,  but  it  does  not 
seem  to  me  that  such  provisions  touch  or  affect  the  question 
under  consideration,  foi»they  provide  merely  a  mode  by  which 
tiie  lawful  officer  can,  in  an  easy  manner,  assert  his  rights, 
leaving  the  point  with  respect  to  the  damages  to  be  ascer- 
tained on  common  law  principles  ;  and  that  point,  as  I  have 
already  remarked  in  my  reference  to  the  case  of  United  States 
V.  Addison,  embraces  the  whole  subject  of  the  controversy. 
That  such  was  the  opinion  of  the  judges  in  these  several  states 
is,  it  seems  to  me,  undeniably  clear,  from  their  treatment  of 
the  subject,  for  they  cite  the  English  cases,  and  take  them  as 
their  guides.  The  cases  to  which  I  refer  are  the  following : 
Glascock  V.  Lyons,  20  Ind  1 ;  Douglass  v.  State,  31  Ind.  429  ;. 
People  V.  Miller,  24  Mich.  458  ;  Dorsey  v.  Smith,  28  Chi.  21 ;. 
Pettit  V.  Rousseau,  15  La.  Ann.  239  ;  Sigur  v.  Crenshaw, 
10  La.  Ann.  297. 

The  foregoing  are  the  decisions  in  this  country  which, 
according  to  my  understanding,  very  plainly  sanction  and 
maintain  the  rule  in  regard  to  this  matter,  which,  I  have 
said,  is  considered  by  me  to  be  the  clearly-established  doctrine 
of  the  common  law.  Nor  have  I  met  a  single  case,  or  even 
dictum,  having  a  contrary  tendency.  Under  such  circum- 
stances, even  if  I  disapprove  of  the  rule  in  question,  I  should 
feel  constrained  to  follow  the  authorities  which  are  so  con- 
sistent, weigiity,  and  long-continued. 

Having  concluded  my  review  of  what  I  conceive  to  be  the 
adjudged  law  of  cases  like  the  present  one,  I  shall  conclude 
my  remarks  with  a  brief  exposition  of  my  convictions  with 
respect  to  the  legal  principles  which  are  necessarily  involved 
in  this  inquiry. 

It  will  be  conceded  that  a  person  duly  elected  to  office  has 
a  legal  right  to  the  possession  of  such  office,  and  to  the  oppor- 
tunity of  earning  it^  emoluments.  Unless  this  be  conceded, 
it  will  be  impossible  to  justify  the  assumption  of  a  right  of 
action  existing  in  such  person  for  any  violation  of  his  official 
privileges ;  for,  even  if  he  should  be  prevented  by  fraud  or 
force  from  entering  into  such  office,  he  would  be  remediles& 
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with  regard  to  such  wrong,  unless  the  right  to  enter  and  hold 
such  ofiBce  be  a  legal  one.  The  law  affords  no  remedy  what- 
ever, except  for  the  violation  of  that  which  itself  deems  a 
legal  right.  Standing,  then,  upon  the  ground  that  the  officer 
de  jure  has  this  legal  right  to  the  possession  of  his  office,  it 
necessarily  follows  that  the  intrusion  of  another  into  such 
possession  is  a  wrong  in  law,  for  it  would  be  absurd  to  assert 
that  the  de  facto  officer  has  the  legal  right  thus  to  intrude. 
Contradictory  rights  of  possession  cannot  co-exist,  and,  as  the 
lawful  officer  has  the  conceded  right,  the  intruder's  act  must 
be  wrongful.  So  far,  it  is  to  be  presumed,  no  one  will  dispute 
these  legal  premises.  But  it  is  asserted  that,  unless  the  intru- 
sion be  consciously  wrongful,  it  is,  in  a  sense,  excusable,  and 
no  action  will  lie  by  reason  of  it.  But  by  what  course  of 
reasoning  is  such  a  result  to  be  reached  ?  How  can  the  right 
of  the  de  jure  officer  be  imperiled  or  lost  by  the  mistakes  of 
another  person  ?  Such  a  doctrine  seems  to  me  to  be  opposed 
to  everything  that  has  the  semblance  of  legal  science.  The 
universal  rule  is,  that  tlie  law  repairs  the  damage  of  the 
person  injured,  irrespectively  of  the  motives  of  the  wrong- 
doer. This  is  not  a  case  in  which  the  reciprocal  rights  of  two 
persons  are  in  conflict,  for  if  it  were,  then  indeed  the  intention 
of  the  doer  of  the  act,  resulting  in  damage,  would  enter  into 
the  problem  of  legal  responsibility.  But  the  case  is  the 
instance  of  a  clear  legal  right  on  the  one  side,  and  a  clear 
legal,  though  an  unintentional  wrong,  on  the  other.  The 
position  that  apparently  must  be  maintained,  in  order  to 
decide  this  case  in  favor  of  the  defendant  in  the  action  is, 
that  tiie  officer  de  jado,  reasonably  believing  that  he  has  title, 
may,  without  being  subject  to  legal  liability,  destroy  the 
admitted  rights  of  his  opponent.  I  cannot  think  that,  under 
any  possible  circumstances,  a  legal  right  is  put  out  of  the  pro- 
tection of  the  law  when  its  destruction  is  the  result  of  uncon- 
scious error.  The  only  reason  that  suggests  itself  for  the 
maintenance  of  such  a  theory  is  the  hardship  of  casting  the 
loss  resulting  from  an  act  on  the  person  who,  when  he  did  it, 
believed  it  was  lawful.     But,  in  law,  a  person  must  bear  the 
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consequences  of  his  own  mistakes ;  he  cannot  claim  to  be 
erroneous  at  the  expense  of  others.  The  maxim  is,  that  when 
one  of  two  innocent  persons  must  suffer  a  loss,  he  must  bear 
it  through  whom  it  occurred.  Let  us  take  an  apposite  ex- 
ample :  A  and  B  are  rival  candidates  for  an  office.  A  is 
elected,  and,  as  a  preparation  to  going  into  such  office,  yields 
up  some  lucrative  position  held  by  him ;  B,  in  the  persuasion 
that  he  was  elected,  gets  a  commission  and  takes  possession 
of  the  post,  and  so  continues  for  several  mouths,  until  ousted 
by  legal  proceedings.  During  this  time  A  has  been  out  of 
occupation,  and  thus  a  loss  has  been  occasioned  by  the  mistake 
of  B.  Upon  legal  rules,  who  is  to  bear  such  loss  ?  How  is 
it  to  be  paid  ?  Is  it  not  to  be  B,  whose  mistake  has  been  the 
cause  of  such  damage?  The  fact  is,  it  is  obvious  that  the 
principle  that,  under  the  given  circumstances,  will  exempt 
the  officer  de  facto  from  a  suit  by  the  person  damnified,  must 
be  that  if  an  unsuccessful  candidate  honestly  believes,  on  rea- 
sonable grounds,  tiiat  he  is  chosen  to  the  office,  he  has  a  lawful 
right  to  take  possession  of  it.  Such  a  title  would  be  consti- 
tuted of  a  man's  belief,  plus  reasonable  grounds  for  such 
belief.  Where  can  it  be  found  that,  in  law,  such  a  title  was 
ever  permitted  to  override  the  legal  title? 

I  am  not  unmindful  of  the  fact  that  in  many  of  these  cases 
of  the  class  under  consideration,  instances  of  real  hardship 
will  occur.  That  one  person  shall  do  all  the  labors  of  an 
office,  and  that  the  remuneration  for  such  labors  shall  pass  to 
another  person,  who  has  performed  no  services,  is,  undoubt- 
edly, in  some  instances,  an  undesirable  result.  But  such 
injustices  are  not  peculiar  to  this  one  class  of  cases;  they 
obtain  in  that  vast  field  embracing  those  innumerable  instances 
in  which  ])ersons,  from  erroneous  conclusions  as  to  their  own 
rights,  d(j  acts  detrimental  to  the  legal  interests  of  others.  The 
man  who  believes  he  lias  the  legal  title  to  land,  cultivates  and 
improves  it  at  great  expense,  loses  his  labdr  and  his  money, 
if  turned  out  of  possession  under  a  paramount  title.  So  the 
same  result  follows,  if  an  article  be  purchased  and  paid  for, 
if  the  title  of  the  seller  prove  invalid.     The  man  who  does 
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labor  in  improving  the  property  of  another,  in  the  mistaken 
belief  that  he  is  authorized  to  perform  such  services,  canuot 
claim  compensation  for  such  work.  Under  all  such  coudi- 
tions  there  is  a  hardship,  but  such  incidents  are  the  inevitable 
consequence  of  the  necessity  that  exists  of  establishing  general 
regulations  for  the  government  of  society.  Laws,  for  the 
most  part,  in  their  operation,  must  comprehend  a  great 
number  of  transactions,  and  it  is  safe  to  say  that  there  is  no 
such  law  which,  under  some  circumstances,  does  not  produce 
inequitable  situations.  Such  results  are  regarded  as  unavoida- 
ble imperfections  in  the  law,  and  which,  in  reality,  are  insig- 
nificant in  comparison  with  the  benefits  which,  as  a  general 
rule,  are  effected  by  it.  The  general  legal  principle,  which 
takes  in  the  present  case  and  so  many  others  in  various  depart- 
ments of  the  law,  is  the  proposition  that  the  legal  rights  of 
one  person  cannot,  without  a  right  to  redress,  be  affected 
injuriously  by  the  mistakes  of  others,  is  one  of  obvious  utility, 
which  could  not  be  abolished  without  materially  impairing 
our  legal  system.  Even  as  applied  to  such  instances  as  the 
one  now  before  the  court,  it  does  not  appear  that  the  rule  ha& 
ever  been  deemed  impolitic.  It  has  existed  and  been  enforced 
in  England  for  over  three  hundred  years,  and  I  have  not 
met  any  censure  or  complaint  with  respect  to  its  effect ;  and 
by  the  courts  of  this  country  it  has  been  adopted  without  any 
intimation  that  it  was  oppressive  in  its  operation.  Indeed,, 
its  reception  here  has  been  so  far  from  being  attended  by  any 
marks  of  disfavor,  that  the  contrary  seems  to  have  been  the 
case,  for  in  at  least  three  of  the  states  new  methods  for  its 
enforcement  have  been  created,  and  the  further  utility  of  the 
principle  is  thus  vindicated  by  the  Supreme  Court  of  Loui- 
siana. After  deciding  that  an  action  similar  to  the  present 
one  would  lie  in  the  case  refen-ed  to,  it  says  :  "  We  may  add 
that  a  contrary  conclusion  would  be  clearly  against  public 
policy ;  for  it  would  be  an  encouragement  to  the  usurpation 
or  wrongful  retention  of  public  offices,  thus  frustrating  the 
will  of  the  people,  or  those  to  whom  they  have  delegated  the 
appointing  power.     It  is  no  excuse  against  such  a  claim  that 
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the  constitutional  question  on  which  the  right  to  office  turned 
was  res  nova,  and  divided  the  opinions  of  the  public  and  the 
judiciary.  Such  considerations  may  shield  any  defendant 
from  the  moral  imputations,  but  does  not  touch  the  legal 
liability  to  account  for  the  fees  received." 

From  the  considerations  above  expressed,  I  am  constrained 
to  vote  to  reverse  the  judgment  in  the  present  case. 

For   affirmance — The   Chancelloe,   Magie,   Parker, 
Van  Syckel,  Clement,  Green,  Whitaker.     7. 

For  reversal — The  Chief  Justice,  Dixon,  Reed,  Scud- 
DER,  Cole.    5. 


SARAH  SNIPE,  PLAINTIFF  IN  EREOR,  v.  SARAH  E.  SHRI- 
NER, DEFENDANT  IN  ERROR. 

1.  The  power  of  the  legislature  to  lay  general  taxes  for  the  support  of 
government  being  unlimited,  it  is  competent  for  the  legislature  to 
pass  a  law  making  taxes  on  real  estate  for  such  purpose  a  charge  on 
the  person. 

2.  The  object  of  the  fifth  section  of  the  act  of  March  27th,  1874,  {Pamph, 
L.,  p.  506,)  is  sufficiently  expressed  in  the  title  of  that  act  to  comply 
witli  the  requirement  of  tlie  state  constitution  in  that  respect. 


In  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  S.  B.  Ransom. 

For  the  defendant  in  error,  Traphagen  &  Beekman. 

The  opinion  of  the  court  was  delivered  by 
^  Van  Syckel,  J.     The  plaintiff  below,.  Sarah  E.  Shriner, 
and  the  deiendant,  Sarah  Snipe,  owned  adjacent  lots  of  land 
in  Jersey  City,  which  were  assessed  for  taxes  in  the  years 
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1877,  1878  and  1879,  Through  mistake  as  to  the  numbers 
^f  the  lots,  Mrs.  Shriner  paid  the  tax-collector  the  taxes  on 
Mrs.  Snipe's  lots  instead  of  the  taxes  on  the  lots  owned  by 
herself.  The  evidence  shows  that  she  did  not  discover  her 
mistake  until  1880.  Thereupon  she  brought  suit  in  the 
Hudson  Circuit  Court  under  the  fifth  section  of  the  act  of 
March  27th,  1874,  {Pamph.  L.,  _/j.  506,)  to  recover  from 
Mrs.  Snipe  the  amount  she  had  so  paid  for  her  benefit.  This 
writ  of  error  was  sued  out  to  review  the  judgment  recovered 
by  Mrs.  Shriner  in  that  suit,  for  the  amount  of  her  claim. 

The  act  authorizing  the  suit  to  be  instituted  is  entitled, 
"  An  act  to  re-organize  the  local  government  of  Jersey  City." 

The  fifth  section  reads  as  follows  :  "  That,  if  any  tax-assess- 
ment or  water-rent  shall  be  paid  by  any  person  other  than 
the  owner,  on  any  lands  in  Jersey  City,  through  mistake  or 
ignorance,  when  by  agreement  or  law  the  same  ought  to  have 
been  paid  by  the  owner,  it  shall  be  lawful  for  the  person 
paying  the  same,  to  sue  for  and  recover  of  such  owner  or 
other  person  who  should  have  paid  the  same,  the  amount  ot 
such  tax  or  water-rent,  with  interest  and  costs  of  suit,  in  any 
court  having  cognizance  thereof,  as  so  much  money  paid  for 
the  use  of  the  person  who  ought  to  have  paid  the  same,  and 
the  proof  of  such  tax-assessment  or  water-rent,  and  of  the 
payment  thereof,  shall  be  prima  fade  evidence  of  the  right 
of  the  plaintiif  to  recover  in  such  suit." 

It  satisfactorily  appearing  that  Mrs.  Snipe  ought  to  have 
paid  these  taxes,  and  that  Mrs.  Shriner  paid  them  by  mistake, 
it  is  necessary  to  notice  only  two  of  the  grounds  upon  which 
Mrs.  Snipe,  the  plaintiif  in  error,  asks  for  reversal. 

The  first  reason  relied  upon  is  that,  by  law,  the  tax  bur- 
dened only  the  land  of  Mrs.  Snipe  ;  that  no  personal  liability 
rested  upon  her  to  pay  it,  and  that  she  had  a  right  to  abandon 
the  lands  to  the  city  in  preference  to  paying  the  tax.  In  the 
absence  of  legislative  interference,  imposing  a  personal  lia- 
bility, the  contention  would  be  well  founded.  The  power  of 
the  legislature  to  lay  general  taxes  for  the  support  of  govern- 
ment being  unlimited,  there  can  be  no  doubt  that  it  was  com- 
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petent  for  the  law-maker  to  create  this  right  of  action  against 
the  person.  The  act  rests  exclusively  upon  this  ground  for 
its  validity. 

The  second  objection  is,  that  the  fifth  section  is  unconstitu- 
tional, because  there  is  nothing  in  the  title  of  the  act  to  ex- 
press its  object. 

Under  the  rule  established  in  this  state,  in  Waltei'  v.  Town 
of  Union,  4  Vroam  350,  and  in  the  subsequent  adjudications 
(in  this  subject,  it  was  undoubtedly  competent,  under  the  title 
of  this  act,  to  create  machinery  for  the  collection  and  adjust- 
ment of  taxes,  and  to  engraft  upon  it  any  mode  of  effecting 
the  end  in  view  that  fairly  pertains  to  the  subject,  which  is  a 
comprehensive  one. 

In  the  multitude  of  transactions  between  the  city  and  its 
vast  body  of  tax-payers,  mistakes  will  inevitably  occur.  The- 
law  in  question  may  fairly  be  regarded  as  part  of  the  ma- 
chinery for  the  collection  and  adjustment  of  taxes  between 
the  city  and  its  tax-payers,  instead  of  resorting  to  circuity 
of  action  to  correct  the  errors  which  are  committed. 

Viewed  in  that  light,  it  is  embraced  by  the  object  expressed 
in  the  title  of  this  legislation. 

The  judgment  below  should  be  affirmed. 

For  affi,rmance — The  Chancellor,  Depue,  Dixon, 
Magie,  Parker,  Reed,  Scudder,  Van  Syckel,  Clem- 
ent, Green,  Paterson,  Whitaker.     12. 

For  reversal — None. 


FRANK   BAEDER  ET  AL.,  PLAINTIFFS  IN  ERROR,  v.  JOHN 
A.  CARNIE,  DEFENDANT  IN  ERROR. 

1.  Under  the  act  "for  the  collection  of  demands  against  ships,  steam- 
boats and  other  vessels,"  [Rev.,  p.  585,)  the  lien  is  expressly  given 
whfire  the  work  is  done  or  the  materials  or  articles  furnished  in  this 
state,  and  it  matters  not  where  the  contiact  was  made. 
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2.  When  the  contract  was  to  put  the  vessel  in  complete  repair  as  soon  as 
possible,  and  a  dispute  arose  between  the  contraccing  parties  before  the 
completion  of  the  work,  the  workman  may  recover  to  the  extent  of 
the  work  performed. 


In  errur  iVoui  Hudson  Circuit  Court. 
For  the  plaintiff  in  error,  L.  Abbett. 
For  the  defendant  in  error,  J.  C.  Besson. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  This  suit  was  brought  in  the  Hudson 
Circuit  Court  by  John  A.  Caruie  against  Frank  Baeder  and 
Peter  Wilkins,  on  a  bond  given  by  them  under  the  act  "  for 
the  collection  of  deraauds  against  ships,  steamboats  and  other 
vessels,"  [Rev.,  p.  585,)  to  release  a  steamboat  of  Baeder's 
from  a  lien  claimed  for  money  alleged  to  be  due  to  Carnie  for 
work  done  and  materials  furnished  in  repairing,  fitting  and 
furnishing  the  vessel.  The  contract  between  the  parties 
under  which  the  work  was  done  was  that  Carnie  was  to  do 
the  work  necessary  to  put  the  vessel  in  complete  repair  as 
soon  as  possible.  He  proceeded  with  the  work,  but  did  not 
do  it  entirely  to  the  satisfaction  of  Baeder.  He  admits  that 
the  engine  was  not,  when  the  work  was  done,  in  a  satisfactory 
condition.  The  suit  was  brought  to  recover  for  the  work  done 
and  materials  found.  The  plaintiffs  in  error  insist  that  the 
provisions  of  the  act  do  not  apply  to  a  case  where,  as  in  this 
one,  the  contract  was  not  made  in  this  state,  though  the  work 
was  done  here,  and  that  the  contract  was  what  is  called  an 
entire  contract,  and  that  the  defendant  in  error,  not  having 
put  the  vessel  in  running  order,  is  therefore  not  entitled  to 
any  compensation.  The  language  of  the  act  is  too  plain  to 
admit  of  any  doubt  on  the  first  point.  The  lien  is  expressly 
given  where  the  work  is  done  or  the  materials  or  articles  fur- 
nished in  this  state,  and  it  matters  not  where  the  contract  was 
made.  As  to  the  other  point :  The  contract  in  question  was 
not  an  unapportionable  one.  "  If  there  be  nothing,"  says 
Mr.  Chitty,  "  in  the  case  amounting  to  a  contract  to  complete 
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the  work  before  any  remuneration  shall  be  due — as  in  the 
case  of  a  shipwright  undertaking,  in  the  same  way  that  ship- 
wrights ordinarily  do,  to  put  a  vessel  in  repair — the  workman 
may,  after  he  has  proceeded  witii  a  portion  of  the  work,  re- 
fuse to  continue  it  unless  he  is  paid  for  the  work  he  has  per- 
formed, and  he  may  recover  to  that  extent."  Chit,  on  Cont. 
831.  In  Robert's  v.  Havelock,  4  B.  &  Ad.  404,  a  case  in  all 
respects  similar  to  the  one  in  hand,  the  contract  was  to  put 
the  ship  in  complete  repair,  and  a  dispute  arose  between  the 
contracting  parties  before  the  work  was  completed;  it  was 
held  that  the  plaintiff  was  entitled  to  recover.  There  was  in 
the  case  under  consideration  no  contract  to  do  the  whole  work 
before  demanding  compensation. 

The  judgment  should  be  affirmed. 

For  affi,rmance — The  Chancellor,  Depue,  Dixon, 
Magie,  Parker,  Reed,  Scudder,  Van  Syckel,  Clem- 
ent, Cole,  Green,  Paterson,  Whitaker.     13. 

For  reversal — None. 


JEESEY  CITY  INSURANCE   COMPANY,   PLAINTIFFS  IN 
ERROR,  V.  DAVID  CARSON,  DEFENDANT  IN  ERROR, 

An  application  was  made  for  insurance  under  the  regulations  of  the 
company.  It  required  that  the  questions  put  therein  should  be  truly 
answered  as  a  preliminary  to  the  issuing  of  the  policy.  The  applica- 
tion contained  among  others,  the  following  questions  :  "  Is  there  any 
encumbrance  on  the  property?"  and  this  was  followed  by  the  requi- 
sition, "  If  mortgaged,  state  the  amount."  Over  against  the  question 
the  agent  of  the  company  wrote,  "  Expects  to  borrow  $2500  and  use  the 
policy  as  collateral,"  and  opposite  the  following  requisition  be  wrote 
nothing,  but  made  a  dash  only.  When  the  application  was  made  the 
property  was  subject  to  four  mortgages,  amounting  to  $3700.  Held, 
that  the  policy,  having  been  issued  upon  an  application  in  which  the 
question  a-s  to  the  encumbrances  had  been  left  unanswered,  without 
intention  to  deceive,  there  was  no  warranty  upon  that  subject. 


^[ARCH  TERM,  1882.  211 


Jersey  City  Insurance  Co  v.  Carson. 


Error  to  the  Supreme  Court.  For  opinion  of  Supreme 
Court,  see  14  Vroom  300. 

For  the  plaintiffs  in  error,  /.  D.  Bedk. 

For  the  defendant  in  error,  A.  G.  Rickey  and  Mercet^  Beas- 
ky,  Jr. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  question  discussed  on  the  argu- 
ment in  this  court  was  as  to  the  legal  effect  of  certain  language 
and  a  certain  omission  in  the  answers  to  questions  put  in  an 
application  for  insurance.  Carson  applied  to  the  insurance 
company,  through  its  agent,  Pearce,  for  insurance  against  loss 
or  damage  by  fire  on  his  mill.  The  application  was  in  writ- 
ing, and  the  regulations  of  the  company  required  that  the 
questions  put  therein  should  be  truly  answered  by  the  appli- 
cant as  a  preliminary  to  the  issuing  of  the  policy.  Among 
the  questions  was  this,  "Is  there  any  encumbrance  on  the 
property  ? "  and  this  was  followed  by  the  requisition,  "  If 
mortgaged,  state  the  amount."  Over  against  the  question 
Pearce  wrote  the  words,  "  Expects  to  borrow  $2500  and  use 
the  policy  as  a  collateral,"  and  opposite  the  following  requisi- 
tion he  wrote  nothing,  but  made  a  dash  with  the  pen  merely. 
The  policy  was  issued  on  the  application.  It  stated,  among 
the  matters  which  would  avoid  it,  any  false  representation  by 
the  assured  of  the  condition,  situation  or  occupancy  of  the 
property,  and  any  omission  to  make  known  every  fact  mate- 
rial to  the  risk,  and  it  stated  that  the  application  should  be 
considered  part  of  the  contract  and  a  warranty  by  the  insured. 
When  the  application  was  made,  the  property  was  subject  to 
mortgages,  the  principal  of  which  amounted  to  $3700.  The 
company  insists  that  the  answer  given  to  the  question  above 
stated  was  a  false  and  fraudulent  warranty  and  that  it  avoided 
the  policy.  The  court  below  held  that  the  question  was  left 
unanswered,  and  consequently  that  there  was  no  warranty.  I 
concur  in  that  conclusion.     What  was  written  in  the  place  of 
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an  answer  was  no  response  to  the  inquiry,  and  it  was  admit- 
ted on  the  trial  that  there  was  no  intention  to  deceive.  This 
concession  not  only  forbids  the  imputation  of  fraudulent  de- 
sign in  the  use  of  the  language,  but  puts  an  end  to  the  con- 
troversy, for  it  follows  that  if  there  was  no  design  to  deceive^ 
the  question  must  be  held  to  have  been  unanswered. 

The  judgment  should  be  affirmed. 

For  affirmance — The  Chancelloe,  Dixon,  Knapp^ 
Magie,  Paekeh,  Reed,  Van  Syckel,  Cole,  Green, 
Whitaker.     10. 

Fo7'  reversal — Clement.     1. 


COLE  &  TAYLOR,  PLAINTIFFS  IN  EREOE,  v.  DAVID  L.  OLI- 
VER, DEFENDANT  IN  ERROR. 

Objections  to  the  suflBciency  of  the  proof  of  a  plea  of  privilege  must  be 
made  at  the  trial.  If  not  taken  then,  they  will  be  regarded  as  having 
been  waived. 


Error  to  the  Supreme  Court.  For  opinion  of  Supreme 
Court,  see  14  Vroom  182. 

For  the  plaintiffs  in  error,  W.  D.  Holt. 

For  the  defendant  in  error,  /.  H.  Gaskill. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  plaintiffs  assign  for  error  that 
the  proof  of  the  plea  of  privilege  filed  in  the  cause  was  not 
sufficient.  It  appears  that  he  made  no  objection  on  that 
ground  on  the  trial  in  the  Court  of  Common  Pleas,  (where 
the  proof  was  for  the  first  time  adduced,  the  justice  of  the 
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peace  before  whom  the  suit  was  brought  having  refused  to 
entertain  the  plea,)  but  objected  to  the  reception  of  any  proof 
on  the  subject,  on  the  ground  that  it  was  irregular  to  admit 
it.  The  fact  that  he  did  not  object  to  the  sufficiency  of  the 
proof  debars  him  from  taking  advantage  of  the  insufficiency 
on  error.  He  will  be  regarded  as  having  waived  the  objec- 
tion. Jaques  v.  Hulit,  1  Harr.  38;  Steward  v.  Sears,  7 
Vroom  173. 
The  judgment  of  the  Supreme  Court  should  therefore  be 

affirmed. 

For  affirmance — The  Chancelloe,  Depue,  Dixon, 
Parker,  Reed,  Scudder,  Cole,  Paterson,  Whita- 
ker.     9. 

For  reversal — None. 


FREDEKICK  W.  PAYNE,  PLAINTIFF  IN  EEROR,  v.  WILLIAM 
.MAHON,  DEFENDANT  IN  ERROR. 

1.  The  act  establishing  District  Courts,  and  granting  to  those  courts  juris- 
diction exclusive  of  all  other  courts  whatever,  in  all  causes  arising 
under  the  act,  is  not  in  contravention  of  the  constitutional  prohibi- 
tion that  "  every  law  shall  embrace  but  one  object,  and  that  shall  be 
expressed  in  its  title." 

2.  The  grant  of  jurisdiction  is  a  necessary  incident  to  the  establishment 
of  the  District  Courts,  and  the  taking  away  of  the  jurisdiction  con- 
ferred from  other  courts,  is  not  only  not  foreign  to  the  object  of  the 
law,  but  is  manifestly  cognate  to  it. 


Error  to  the  Supreme  Court. 

William  Mahon  brought  suit  before  Tiiomas  Aldrich,  a 
justice  of  the  peace  in  and  for  the  county  of  Hudson,  against 
Frederick  W.  Payne.     The  summons  issued  September  12th, 
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1878,  and  was  returnable  at  the  office  of  said  justice,  599 
Newark  avenue,  Jersey  City,  on  September  18th,  1878.  The 
action  was  an  action  of  debt,  to  recover  the  sum  of  $5,  money 
loaned  by  plaintiff  to  defendant. 

The  docket  of  the  justice,  after  stating  the  return  of  the  writ, 
the  filing  of  the  state  of  demand,  the  appearance  of  the  parties, 
plaintiff  and  defendant,  and  the  adjournment  of  the  case  by 
consent  until  September  25th,  states  as  follows  : 

"  Sept.  25th.  Plaintiff  and  defendant  both  appeared,  and 
ready  for  trial.  Counsel,  Mr.  MacSherry,  for  the  defendant, 
moved  to  dismiss  the  action  on  the  ground  that  there  is  iu 
Jersey  City,  where  the  defendant  resides,  a  District  Court, 
created  by  the  legislature  of  1877,  which  District  Court  has 
exclusive  jurisdiction  in  all  cases  of  this  nature,  and  that  this 
court  must  take  cognizance  of  said  District  Court.  There 
being  no  evidence  before  me  as  to  where  the  defendant  lived, 
or  as  to  the  exact  location  of  the  defendant's  residence,  I 
refused  to  dismiss  the  action.  The  case  proceeded  ;  William 
Mahon,  for  plaintiff,  being  sworn,  and  Frederick  W.  Payne 
sworn  for  defendant;  and  it  now  appearing  from  the  evidence 
that  defendant,  at  the  time  of  the  issuing  of  the  summons  in 
this  case,  and  at  the  time  of  the  service  thereof,  was  and  is  still  a 
resident  in  the  corporate  limits  of  Jersey  City,  defendant's 
counsel  renewed  his  motion  to  dismiss  on  the  ground  of  the 
want  of  jurisdiction  of  this  court,  which  motion  I  overruled  ; 
and  it  having  been  shown  by  the  evidence  of  the  plaintiff  that 
the  defendant  is  now  indebted  to  plaintiff  in  the  sum  of  $5, 
I  gave  judgment  in  favor  of  the  plaintiff,  and  against  the 
defendant,  for  the  sum  of  $5  and  the  costs  of  this  suit, 
S2.48." 

A  writ  of  certiorari  was  allowed  by  Mr.  Justice  Knapp, 
November  2d,  1878,  to  remove  this  judgment  to  the  Supreme 
Court,  returnable  to  the  November  Term,  1878,  of  this 
court. 

It  was  argued  at  the  November  Term,  1878,  before  Jus- 
tices Van  Syckel,  Knapp  and  Dixon,  and  decided  at  the  June 
Term,  1878,  (12  Vroom  292.)    Judgment  was  entered  October 
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31st,  1881,  and  thereupoD  a  writ  of  error  was  brought,  return- 
able to  the  November  Term,  1881;  a  certiorari  likewise 
issuing  to  bring  up  the  outbranches  of  the  record. 

To  the  plaintiff's  assignment  of  error  the  defendant  pleaded 
in  nulla  est  erratum. 

For  the  plaintiff  in  error,  F.  W.  Stevens. 

For  the  defendant  in  error,  Theodore  Ryerson. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  question  presented  in  this  case 
is  as  to  the  validity  of  the  provision  of  the  sixth  section  of 
the  act  "  constituting  District  Courts  in  certain  cities  in  this 
state,"  that  those  courts  shall  have  jurisdiction  exclusive  of 
all  other  courts  whatever,  in  all  cases  arising  under  the  act 
where  the  party  defendant  resides  within  the  corporate  limits 
of  the  city  wherein  those  courts  shall  be  established.  Rev., 
pp.  1301,  1302.  The  act  was  subsequently  modified  by  an  act 
limiting  its  operation,  [Pamph.  L.,  1878,  p.  94,)  and  another 
increasing  the  jurisdiction,  and  giving  the  Circuit  Courts  con- 
current jurisdiction.  Id.,  p.  148.  The  objection  urged  is, 
and  the  Supreme  Court  held,  that  the  provision  for  exclusive 
jurisdiction  is,  in  view  of  tlie  title  of  the  act,  invalid,  as  being 
in  contravention  of  the  constitutional  prohibition  that  "every 
law  shall  embrace  but  one  object,  and  that  shall  be  expressed 
in  the  title."  The  Supreme  Court  held  the  act  valid  so  far 
as  the  grant  of  jurisdiction  is  concerned,  but  not  as  to  the 
provision  that  the  jurisdiction  shall  be  exclusive.  To  warrant 
the  conclusion  that  tlie  enactment  under  consideration  is 
unconstitutional,  the  mind  of  the  court  should  be  free  from 
doubt  on  the  subject.  In  the  language  of  Chief  Justice 
Marshall,  "  the  opposition  between  the  constitution  and  the 
law  should  be  such  that  the  judge  feels  a  clear  and  strong 
conviction  of  their  incompatibility  with  each  other."  Fletcher 
V.  Peck,  6  Ch^anch  87,  128.  Referring  to  the  very  constitu- 
tional objection  now  underconsideration.  Chief  Justice  Beasley 
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said  in  State  v.  Hammer,  13  Vroom  435, 438,  that  it  is  only  in 
perfectly  plain  cases  that  it  is  proper  for  the  courts  to  vacate 
statutes  on  that  ground.  The  provision  in  question  is  not,  in 
my  judgment,  liable  to  the  objection.  The  constitution  itself 
gives  the  reason  for  the  requirement  that  every  law  shall 
have  but  one  object,  and  that  shall  be  expressed  in  the  title. 
It  is  to  avoid  the  evil  of  intermingling  in  one  act  things 
which  have  no  proper  relation  to  each  other.  That  require- 
ment is  not  violated  by  the  enactment  under  consideration. 
The  grant  of  jurisdiction  is  a  necessary  incident  to  the  estab- 
lishment of  the  District  Courts,  and  the  taking  away  of  the 
jurisdiction  conferred  from  other  courts  which,  up  to  that 
time,  had  exercised  it,  is  germane  to  it.  It  cannot,  in  any 
proper  sense,  be  said  to  have  no  proper  relation  to  the  subject 
or  object  of  the  law,  which  is  the  establishment  of  District 
Courts  in  certain  places.  It  is  not  only  not  foreign  to  the 
object,  but  is  manifestly  cognate  to  it.  The  instances  in 
which  such  legislation  has  been  upheld  are  numerous.  It 
would  be  pusliing  the  constitutional  requirement  to  the  ex- 
treme to  adjudge  that  the  enactment  in  question  is  invalid 
by  reason  of  it. 

The  judgment  of  the  Supreme  Court  should  be  reversed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Depue, 
Magie,  Parker,  Reed,  Scudder,  Cole,  Green,  Kirk, 
Whitaker — 11. 
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WILLIAM   BEOPHY,  PLAINTIFF   IN  ERROR,  v.  CITY  OF 
PERTH  AMBOY,  DEFENDANT  IN  ERROR. 

1.  Under  the  charter  of  the  city  of  Perth  Amboy,  an  action  brought  for 
a  violation  of  the  ordinance  in  relation  to  inns  and  taverns,  beer 
saloons,  &c.,  is  a  gut  tarn  action,  and  therefore  a  civil  suit,  and  not  a 
criminal  proceeding. 

2.  A  person  imprisoned  in  the  county  jail  by  virtue  of  an  execution 
against  the  body  for  such  violation,  is  entitled  to  the  benefit  of.  the 
act  for  the  relief  of  persons  imprisoned  on  civil  process. 


Error  to  the  Supreme  Court.     For  the  opinion  of  the  Su- 
preme Court,  see  14  Vroom  589. 

For  the  plaintiff  in  error,  Alan  H.  Strong. 

For  the  defendant  in  error,  /.  IF.  Beekman. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  By  the  twelfth  section  of  the  act  to 
revise  the  charter  of  the  city  of  Perth  Amboy,  {Pamph.  L. 
1870,  _p.  1126,)  it  is  provided  that  the  recorder  shall  have 
jurisdiction,  and  he  is  thereby  empowered,  on  oath  or  affida- 
vit that  any  person  has  been  guilty  of  a  violation  of  any  of 
the  ordinances  of  the  city,  to  issue  process,  either  in  the  nature 
of  a  summons  or  warrant,  as  to  him  may  seem  most  advisable, 
against  such  person,  and  on  the  return  thereof  to  give  judg- 
ment in  the  matter  without  the  filing  of  any  pleadings ;  the 
process,  however,  is  to  state  what  ordinance  the  defendant  has 
violated  and  the  manner  of  violation.  It  is  also  provided 
that  the  recorder  shall,  if  judgment  be  given  for  the  plaintiff, 
forthwith  issue  execution  against  the  goods  and  body  of  the 
defendant.  The  fine  to  be  imposed  is  not  to  exceed  $50  for 
the  offence,  and  no  term  of  imprisonment  imposed  as  a  pen- 
alty is  to  exceed  sixty  days.     An  appeal  is  given  in  all  cases 
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to  the  city  council  for  the  remission  of  any  penalty  that  may 
be  imposed.  The  act  also  provides  for  an  appeal  to  the 
Court  of  Common  Pleas,  as  in  cases  where  appeal  may  be 
had  from  judgments  in  the  courts  for  the  trial  of  small  causes. 
By  an  ordinance  of  the  city  it  was  ordained  that  no  person 
should  carry  on  the  business  of  an  inn-keeper  or  tavern- 
keeper,  keeper  of  a  restaurant  or  beer  saloon,  within  the  cor- 
jiorate  limits  of  the  city,  without  a  license,  under  the  penalty 
of  $50,  half  of  which  was  to  go  to  the  informer.  Under  that 
ordinance  the  plaintiff  in  error  was  convicted  before  the  re- 
corder and  adjudged  to  pay  the  penalty  and  costs.  An  exe- 
cution was  issued  against  his  goods  and  body,  and  no  good& 
being  found,  he  was  taken  into  custody  under  it  and  delivered 
to  the  keeper  of  the  jail  of  the  county.  He  thereupon  gave 
bond  under  the  act  "  for  the  relief  of  persons  imprisoned  on 
civil  process,"  and  was  released.  On  application  to  the  Court 
of  Common  Pleas  under  that  act  he  was  discharged.  The 
city  brought  a  certiorai'i  to  test  the  validity  of  the  order  of 
discharge,  and  on  it  the  Supreme  Court  set  aside  the  order 
on  the  ground  that  the  process  on  which  he  was  impris- 
oned was  not  civil  process.  Brophy  brought  a  writ  of  error 
thereupon.  The  question  to  be  decided,  then,  is  whether  the 
proceedings  under  wiiich  he  was  imprisoned  were  a  civil  action 
within  the  meaning  of  the  act  for  tlie  relief  of  persons  im- 
prisoned on  civil  process.  The  charter  gives  the  power  of 
enforcing  the  ordinances  by  penalties  of  two  sorts — fine  and 
imprisonment.  In  the  case  in  hand  the  city  has  enacted  that 
the  penalty  shall  be  a  fine  merely.  The  object  of  the  pro- 
ceedings under  consideration  was  the  enforcement  of  the  pay- 
ment of  the  sum  of  money  which  the  ordinance  fixed  as  the 
penalty  for  violation.  Unlike  many  other  of  our  municipal 
charters  in  this  respect,  the  charter  does  not  provide,  in  terras, 
what  the  character  of  the  action  shall  be — that  it  shall  be  an 
action  of  debt;  but  this  omission  does  not  change  or  affect  the 
character  of  the  proceeding,  nor  render  it  anv  the  less  a  civil 
action.  The  payment  of  the  judgment  is  to  be  enforced  by 
execution — in   the  first  ii:stance  against  the  goods  of  the  de- 
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fendant,  and  for  want  of  them,  against  his  body.  An  appeal 
to  the  Court  of  Common  Pleas  is  given  as  in  the  case  of 
judgments  in  the  courts  for  the  trial  of  small  causes.  The 
penalty  becomes,  by  the  judgment,  a  debt  of  record,  and 
nothing  more.  "In  this  country,"  says  Judge  Dillon,  "the 
courts  hold  that  where  the  mode  of  enforcement  is  prescribed 
by  the  charter,  that  mode  must  be  pursued ;  but  if  the  mode 
or  form  of  action  is  not  prescribed,  then  the  recovery  of  the 
penalty  or  fine  for  the  violation  of  a  municipal  ordinance  may 
be  as  at  common  law,  by  an  action  of  debt  or  assumpsit,  or^ 
where  those  forms  are  abrogated,  by  a  civil  action,  in  sub- 
stance the  same.  And  where  such  an  action  is  brought,  the 
proceeding  is  civil  and  not  criminal,  and  the  rules  of  pro- 
cedure in  civil  cases,  unless  otherwise  provided,  are  applicable 
to  it."  1  Dill,  on  3Iun.  Corp.,  §  343.  The  action  in  question 
is  a  qui  tarn  action.  Half  of  the  penalty,  when  recovered, 
goes  to  the  informer.  A  qui  tarn  action  is  a  civil  action.  In 
Clarh  V,  Collins,  3  Green  473,  which  was  a  suit  for  penalties 
under  the  timber  act,  the  court,  speaking  by  Chief  Justice 
Hornblower,  said  that  the  action,  though  penal,  was  not  crimi- 
nal, but  was  a  civil  suit  between  private  parties.  In  Penna. 
R.  R.  Co.  V.  N.  J.  Society,  &c.,  10  Vroom  400,  it  was  held 
that  in  an  action  for  a  penalty  under  the  thirteenth  section  of 
the  act  for  preventing  cruelty  to  animals,  an  appeal  will  lie, 
and  that  the  action  is  a  civil  suit,  and  not  a  criminal  proceed- 
ing. But  further  :  While  the  charter  provides  that  if  the  pen- 
alty fixed  for  the  violation  of  an  ordinance  be  imprisonment, 
such  imprisonment  shall  not  exceed  the  period  of  sixty  days,  it 
is  obvious  that  if  the  construction  contended  for  by  the  city  be 
adopted,  the  imprisonment  in  a  case  where  the  penalty  fixed  is 
a  mere  fine,  which  the  defendant  is  unable  to  pay,  may  be 
for  an  unlimited  period.  This  the  legislature  obviously  never 
intended,  and  a  construction  admitting  of  such  consequences 
is  not  to  be  contemplated.  The  imprisonment  may  indeed  be 
ended  at  any  time  by  the  remission  of  the  penalty  by  the 
council,  but  that  is  a  matter  wholly  discretionary  with  them 
and  an  act  of  grace,  and  their  discretion  is  subject  to  no  con- 
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trol.  The  defendant  in  a  judgment  in  a  qui  tarn  action  would 
clearly  be  entitled  to  the  benefit  of  the  relieving  act.  The 
distinction  suggested  that  the  proceeding  is  to  be  regarded  as 
criminal  where  tlie  act  prohibited  is  punishable  by  indictment 
or  other  criminal  procedure,  but  otherwise  as  civil,  is  not 
allowable.  The  character  of  the  proceeding  for  the  recovery 
of  the  pecuniary  penalty  is  not  changed  or  affected  by  such 
considerations. 

The  judgment  of  the  Supreme  Court  should  be  reversed. 

For  affirmance — Knapp,  Paterson,  Whitaker.     3. 

For  reversal — The  Chancellor,  Depue,  Magie,  Reed, 
ScuDDER,  Van  Syckel,  Clement,  Cole,  Green.     9. 


SOLOMON  S.  SONNEBOKN,  PLAINTIFF  IN  ERROR,  v.  MANU- 
FACTURERS' INSURANCE  COMPANY,  DEFENDANT  IN 
ERROR. 

Defendant,  in  January,  1881,  issued  to  plaintiff  a  policy  of  insurance  on 
his  household  furniture  contained  in  a  frame  building,  to  be  occupied 
as  a  private  summer  residence.  In  the  body  of  the  policy  imme- 
diately following  the  description,  was  inserted  in  writing  the  follow- 
ing provision  :  "  It  is  hereby  understood  and  agreed  that  the  said 
premises  are  not  to  be  used  as  a  hotel  or  boarding-house,  and  that 
tliey  are  nut  to  be  left  unoccupied  any  portion  of  the  year."  At  the 
time  plaintiff'  purchased,  an  employe  of  the  former  owner  lived  in, 
and  with  his  family,  occupied  four  rooms  in  one  wing  of  the  building, 
and  continued  to  live  there  until  April  5th,  188L  In  March,  plain- 
tiff employed  H.  to  take  charge  of  the  place  as  gardener  ;  he  was  to 
remove  there  and  occupy  the  same  rooms  in  the  wing.  On  March 
22d,  1881,  H.  went  to  the  place  and  engaged  board  at  a  neighbor's, 
his  family  not  accompanying  him,  owing  to  the  sickness  of  his  wife. 
H.  slept  at  his  boarding-house,  but  had  the  keys  of  the  house,  and 
assumed  general  charge  of  tiic  place.  On  April  t9th,  the  building 
took  fire  from  leaves  IL  was  burning  on  tlie  grounds,  and  was  entirely 
consumed,  with  tiie  insured  furniture.  In  an  action  on  the  policy — 
Held— ' 
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1.  That  the  building  was  unoccupied  within  the  meaning  of  the  policy, 
which  was  therefore  forfeited  by  the  breach  of  the  warranty. 

2.  A  dwelling-house  is  only  occupied  witliin  such  a  condition,  when 
human  beings  habitually  reside  in  it,  and  it  is  unoccupied  when  no 
one  lives  or  dwells  in  it. 

3.  The  phrace  "left  unoccupied"  will  not  be  construed  as  implying 
an  abandonment  or  wilful  vacation  of  the  premises,  leaving  them 
uncared  for. 


On  error  to  the  Supreme  Court. 

This  was  an  action  on  a  policy  of  insurance  against  loss  by 
fire,  issued  by  the  defendant  in  error. 

The  case  was  tried  at  the  Essex  Circuit,  before  Mr.  Justice 
Depue  and  a  jury.  Upon  the  evidence  for  the  plaintiff  being 
closed,  the  justice  ordered  that  the  plaintiff  be  non-suited. 
To  this,  a  bill  of  exceptions  was  taken,  and  the  judgment  on 
non-suit  entered  on  that  order  is  now  sought  to  be  reversed. 

For  the  plaintiff  in  error,  E.  C.  Harris. 

For  the  defendant  in  error,  Joseph  Coult. 

The  opinion  of  the  court  was  delivered  by 

Green,  J.  This  is  an  action  on  a  policy  of  fire  insurance 
issued  by  the  defendant  corporation  to  the  plaintiff,  on  his 
household  furniture  contained  in  a  frame  building,  situate  at 
Schooley's  Mountain,  Morris  county.  New  Jersey,  formerly 
known  as  the  "  Forest  Grove  House,"  and  to  be  occupied  as 
a  private  summer  residence  by  the  assured.  In  the  body  of 
the  policy,  immediately  following  the  above  description  of 
the  premises  containing  the  property  insured,  was  inserted  in 
writing  the  following  provision  :  "  It  is  hereby  understood 
and  agreed  that  the  said  premises  are  not  to  be  used  as  a 
hotel  or  boarding-house,  and  that  they  are  not  to  be  left  unoc- 
cupied any  portion  of  the  year." 

Non-compliance  on  the  part  of  the  assured  with  the  above 
stipulation  as  to  the  occupancy  of  the  ])reRii.ses,  was  set  up  as 
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a  defence  to  the  action  ;  and  on  the  trial  of  the  cause  at  the 
Circuit,  the  judge,  on  that  ground,  directed  the  plaintiff  to  be 
called.  The  granting  of  the  non-suit  is  the  only  error 
assigned  for  the  reversal  of  the  judgment. 

According  to  M^ell-settled  rules  of  construction  laid  down 
in  all  the  modern  text-books,  and  repeatedly  recognized  and 
enforced  in  our  own  courts,  the  written  agreement  in  this 
policy,  as  to  the  use  and  occupation  of  the  premises  containing 
the  insured  property,  must  be  construed  as  an  express  prom- 
issory warranty  on  the  part  of  the  plaintiff,  in  the  nature  of 
a  condition  precedent.  An  actual  and  literal  compliance 
with  this  condition  and  warranty  is  essential  to  the  plaintiff's 
right  of  recovery.  May  on  Ins.,  §  156  ;  Wood  on  Fire  Ins., 
§  165 ;  Flanders  on  Fire  Ins.,  226  ;  Deicees  v.  Manhattan 
Ins.  Co.,  5  Vroom  244 ;  Carson  v.  Jersey  City  Ins.  Co.,  14 
Vroom  300. 

The  alleged  failure  of  the  plaintiff  to  comply  with  the 
stipulation  that  the  premises  were  not  to  be  left  unoccupied 
any  portion  of  the  year,  was  the  only  ground  of  non-suit ; 
and  the  sole  inquiry  now  is  as  to  the  true  meaning  of  the  con- 
dition, and  whether  it  was  broken  by  the  plaintiff. 

It  appears  by  the  case  that  the  plaintiff  purchased  the 
property,  both  building  and  furniture,  in  January,  1881,  a 
few  days  before  effecting  the  insurance.  At  that  time,  one 
Alfred  Smith,  who  was  employed  by  the  former  owner,  lived 
in,  and  with  his  family  occupied  four  rooms  in  one  wing  of 
the  building.  He  continued  in  such  occupation  until  the 
5th  of  April,  1881,  when  he  moved  out,  his  engagement 
having  expired.  In  the  month  of  March  the  plaintiff  em- 
ployed one  Ferdinand  Hoffman  to  go  to  Schooley's  Mountain 
and  take  charge  of  the  place  as  gardener.  He  was  to  take 
his  family  there  and  live  in  the  same  rooms  occupied  by 
Smith,  as  soon  as  the  latter  should  vacate  them.  On  the 
22d  of  March,  Hoffman  went  to  Schooley's  Mountain  and 
engaged  board  at  a  neighbor's  house,  about  a  quarter  of  a 
mile  from  the  premises  described  in  the  policy.  His  family 
did  not  accompany  him,  in  consequence  of  the  sickness  of  his 
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wife.  After  his  arrival,  Hoffman  obtained  the  keys  of  the 
main  building,  and  assumed  general  charge  of  the  place — 
working  in  the  yard  and  garden,  taking  care  of  the  stock  in 
the  barn,  and  occasionally  going  through  some  part  of  the 
house.  He  slept  and  had  his  breakfast  and  supper  at  his 
boarding-place,  and  when  he  went  to  his  work,  carried  his 
dinner  with  him,  and  ate  it  on  the  place.  On  the  19th  of 
April  the  building  took  fire  from  some  leaves  which  Hoffman 
was  burning  on  the  grounds,  and  was  entirely  consumed, 
with  the  insured  furniture.  On  the  same  day,  but  after  the 
building  had  been  burned,  Mro.  Hoffman,  with  her  children, 
arrived  at  Schooley's  Mountain. 

It  is  apparent  that  the  stipulation  that  the  premises  should 
not  be  left  unoccupied  relates  only  to  the  dwelling-house 
whicii  contained  the  property  insured ;  it  has  no  reference  to 
the  grounds,  barn  or  out-buildings.  The  words  "occupied" 
and  "  unoccupied  "  have  received  judicial  construction  in  a 
great  number  of  cases,  and  their  true  meaning  as  used  in 
policies  of  insurance  is  well  settled.  They  are  always  to  be 
construed  with  reference  tg  the  nature  and  character  of  the 
building — the  purposes  for  which  it  is  designed  and  the  uses 
contemplated  by  the  parties  as  expressed  in  the  contract.  The 
occupancy  of  a  dwelling,  of  a  barn  and  of  a  mill,  is  in  each 
case  essentially  different  in  its  scope  and  character.  The  term 
*' occupied"  always  implies  a  substantial  and  practical  use  of 
the  building  for  the  purposes  for  which  it  is  intended,  and  as 
contemplated  by  the  terms  of  the  policy. 

A  dwelling-house  is  chiefly  designed  for  the  abode  of  man- 
kind. It  is  occupied  when  human  beings  habitually  reside  in 
it,  and  unoccupied  when  no  one  lives  or  dwells  in  it.  The 
subject  has  lately  been  fully  considered  in  two  cases  in  the 
Court  of  Appeals  of  New  York,  Herrman  v.  Merchants^ 
Ins.  Co.,  SI  N.  Y.  184,  and  Herrman  v.  Adriatic  Ins.  Co.,  85 
N.  Y.  162.  In  the  latter  case  will  be  found  a  large  collec- 
tion of  authorities,  to  which  it  is  unnecessary  to  refer,  and  the 
question  is  fully  discussed  in  a  well -considered'  opinion  by 
Chief  Judge  Folger,  in  which   he  remarks  that  "  an  unoccu- 
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pied  house  is  one  in  which  there  is  not  habitually  the  presence 
of  human  beings;  and  that  for  a  dwelling-house  to  be  in  a 
state  of  occupation  there  must  be  in  it  tlie  habitual  presence 
of  human  beings,  ys  at  their  usual  and  customary  place  of 
abode — not  absolutely  and  uninterruptedly  continuous,  but  it 
nmst  be  the  place  of  usual  return  and  habitual  stoppage." 

It  was,  however,  urged  on  behalf  of  the  plaintiff  that  the 
usual  signification  of  the  term  "  unoccupied  "  was  modified  or 
changed  by  the  word  immediately  preceding  it  in  the  sen- 
tence, and  that  the  phrase,  "  left  unoccupied,"  implies  an  aban- 
donment or  wilful  vacation  of  the  premises,  leaving  them 
uncared  for.  Such  is  not  the  natural  import  of  the  language^ 
and  no  authority  can  be  found  for  such  unusual  rendition. 
The  phrase  "  shall  not  be  left  unoccupied  any  portion  of  the 
year"  is  equivalent  to  saying,  "shall  not  be  suffered  to  re- 
main unoccupied  during  any  part  of  the  year."  A  week  is 
as  essentially  a  portion  or  part  of  the  year  as  a  month  or  the 
season  of  spring  or  autumn. 

Upon  this  construction  of  the  stipulation  and  the  admitted 
facts  of  the  case,  it  cannot  be  disputed  that  the  premises  were 
occupied  within  the  meaning  of  the  policy  up  to  the  5th  of 
April,  when  Smith  moved  out.  It  was  not  necessary  that  the 
whole  building  should  be  occupied,  or  any  particular  parts  of 
it,  unless  so  specified  in  the  policy.  If  human  beings  lived  in. 
and  made  their  abode  in  the  house,  it  was  an  actual  and  lit- 
eral compliance  with  the  warranty.  But  with  respect  to  the 
period  of  time  intervening  between  the  5th  of  April  and  the 
destruction  of  the  property,  it  is  equally  clear  that  the  prem- 
ises were  unoccupied.  The  supervision  of  Hoffman  over  the 
premises,  his  working  on  the  grounds  and  caring  for  the  stock 
at  the  barn,  his  daily  visits  to  the  house,  fall  far  short  of  whafe 
constitutes  the  occupancy  of  a  dwelling.  All  combined  do 
not  fill  the  requirements  of  the  plaintiff's  warranty.  Hoff- 
man himself  (the  plaintiff's  witness)  testified  that  from  the 
time  Smith  moved  out  no  fnniily  lived  in  the  building;  that 
he  was  the  only  person  who  had  access  to  it,  and  his  visits 
were  simply  to  see  if  everything  was  all  right. 
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It  may  be,  as  was  alleged  on  the  trial,  that  the  plaintiff  was 
ignorant  of  Mrs.  Hoffman's  sickness,  and  that,  as  a  conse- 
quence, the  building  was  remaining  unoccupied.  It  is  imma- 
terial to  what  cause,  whether  to  neglect,  to  accident  or  misfor- 
tune, his  non-compliance  with  the  condition  is  attributable. 
The  breach  of  the  warranty  necessarily  carries  with  it  a  for- 
feiture of  all  his  rights  under  the  policy. 

The  non-suit  was  rightly  granted,  and  the  judgment  of  the 
Supreme  Court  should  be  affirmed. 

For  affirmance— The  Chancellor,  Magie,  Parker, 
Reed,  Scudder,  Van  Syckel,  Green.     7. 

For  reve?-sa;— Dixon,  Knapp,  Cole,  Paterson,  Whita- 

KER.      5. 


ISAAC   N.   QUIMBY,   PLAINTIFF   IN   EREOE,  v.  SAMUEL   B. 
DEREICKSON,  DEFENDANT  IN  ERROR. 

On  error  to  the  Supreme  Court.  For  opinion  of  Supreme 
Court,  see  14  Vroom  373. 

For  the  plaintiff  in  error,  8.  B.  Ransom. 

For  the  defendant  in  error,  J.  F.  Minturn. 

Per  Curiam.  The  judgment  is  affirmed,  for  the  reasons* 
given  by  the  Supreme  Court. 

For  affirmance— TuE  Chancellor,  Depue,  Knapp, 
Magie,  Scudder,  Van  Syckel,  Clement,  Cole,  Green, 
Whitaker.     10. 

For  reversal — None. 
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STATE  V.  CHRISTOPHER  T.  MAGRATH. 

1.  An  indictment  will  not  be  quashed  on  the  ground  of  its  not  being  en- 
dorsed as  a  "  true  bill,"  or  signed  by  the  foreman  of  the  grand  jury. 

2.  The  defendant  was  a  member  of  the  common  council  of  Cape  May, 
and  was  indicted,  under  the  statute,  for  furnishing  supplies  which  had 
been  paid  for  by  such  council ;  to  prove  such  payment,  the  treasurer 
of  the  city  testified  that  he  made  such  payment,  and  that  the  council 
had,  by  resolution,  ratified  the  same.  Held,  that  such  proof  of  the 
contents  of  such  resolution  was  illegal. 


From  the  Cape  May  Oyer  and  Terminer.     Motion  for  a 
new  trial  sent  to  this  court  for  its  advisory  opinion. 

Argued  at  February  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Reed  and  Magie. 

For  the  motion,  W.  E.  Potter. 

For  the  state,  J.  R.  Hoaglcmd. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  Before  the  Oyer  and  Termi- 
ner, a  motion  was  made  to  quash  the  indictment  in  this  case 
for  the  reason  that  it  was  not  endorsed  with  the  signature  of 
the  foreman  of  the  grand  jury,  nor  marked  with  the  custom- 
ary formula  of  its  being  a  "true  bill,"  and  it  was  strongly 
pressed,  on  the  argument  before  this  court,  that  such  a  mode 
of  authentication  was  indispensable  to  the  legality  of  the  pro- 
cedure. 

According  to  the  ancient  English  metiiods,  it  may  be  rea- 
sonably supposed  that  the  form  of  authentication  in  question 
was  an  essential  part  of  criminal  practice.  In  that  system  the 
endorsement  by  tlie  foreman  was  the  only  certification  to  the 
court  of  what  the  action  of  the  grand  inquest  had  been  in  any 
given  case,  and  in  the  absence  of  such  certification  there  was 
nothing  on  the  record,  or  in  any  part  of  the  conduct  of  mat- 
ters, to  indicate,  either  distinctly  or  obscurely,  whether  a  bill 
in  a  particular  case  had  been  found  or  not  found.  The  fact 
that  a  bill  had  been  presented  to  the  court,  in  open  session,  by 
the  grand  jury,  afforded  no  intimation  whatever  touching  the 
views  of  that  body  with  respect  to  it.  This  unavoidably  re- 
sulted from  the  course  of  the  proceedings,  which  were  con- 
ducted in  this  wise:  Bills,  or  formal  accusations  of  crime, 
were  tlrawn  up  and  presented  to  the  grand  jury,  who,  after 
investigation,  if  they  thought  any  particular  accusation 
groundless,  endorsed  upon  it  the  word  ignoramus,  or  tiie 
phrase  "not  found,"  or  if  the  opposite  opinion  was  enter- 
tained, then  the  bill  was  endorsed  with  the  words  "a  true 
bill,"  and  such  bills,  some  being  thus  certified  to  have  been 
found,  and  others  to  have  been  ignored,  were,  in  a  promiscu- 
ous body,  handed  in  by  tiie  grand  jury  to  the  court.  It  is 
manifest,  therefore,  that  in  sucii  a  state  of  affairs  the  court 
liad  nothing  to  guide  it  in  ascertaining  the  purpose  of  the 
grand  inquest  in  any  particular  instance  except  this  endorse- 
ment upon  the  bill,  and  it  is  not  surprising,  therefore,  to  find 
the  coart,  as  was  the  case  in  King  v.  Ford,  Yelv.  99,  saying 
that  "  the  endorsement  is  parcel  of  the  indictment,  and  the 
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perfection  of  it."  In  fact,  however,  it  is  obvious  that  such 
an  endorsement  was  no  part  of  the  bill,  but  was  the  extrinsic 
indicium  that  the  grand  jury  had  officially  decided  to  make 
the  accusation  contained  in  the  indictment.  The  endorsement 
that  the  bill  was  a  "  true  bill "  was  the  formal  and  sufficient 
certification  of  that  essential  fact,  and  in  the  absence  of  such 
a  certificate  there  was  absolutely  nothing  before  the  court  to 
show  such  essential  fact. 

But  although  this  undoubtedly  was  the  settled  course  of 
the  English  practice  in  this  respect,  and  although,  from  the 
nature  of  such  practice,  the  omission  of  an  endorsement,  in 
•one  of  the  usual  modes,  upon  an  indictment,  would  have  left 
it  entirely  uncertain  whether  such  bill  had  been  found  or  not 
found,  I  do  not  perceive  that  it  was  ever  decided  at  common 
law  that  such  method  of  certification  of  the  purpose  of  the 
grand  jury  was  the  only  admissible  method.  All  that  ap- 
pears to  have  been  decided  is  that  some  certificate  in  this  re- 
spect was  necessary,  and  we  also  know  that  the  one  above 
described  was  the^  approved  form  in  vogue.  No  judgment 
has  declared  that  if  the  finding  of  a  bill  by  the  grand  inquest 
had  been  made  to  appear  in  a  manner  equally  certain  with 
that  which  arises  from  the  usual  endorsed  certificate  of  the 
fact,  that  such  an  authentication  would  have  been  insufficient 
and  invalid.  Tiie  object  aimed  at  is,  that  the  court  should  be 
informed,  with  the  requisite  certainty,  that  the  inquisitorial 
body  has  found  the  accusation  true,  but  the  mode  of  giving 
such  information  is  but  the  form  of  the  transaction. 

But  in  this  state,  as  every  practitioner  is  aware,  the  mode 
of  proceeding  with  respect  to  the  particular  in  question  is 
very  different  from  the  practice  above  described.  In  our  pro- 
cedures, bills  are  not  drawn  up  beforehand  and  presented  for 
adoption  or  rejection  by  the  grand  jury,  but,  to  the  contrary, 
they  are  drawn  subsequently  to  the  investigation,  and  conse- 
quently there  are  no  bills  in  this  course  of  law  which  are 
marked  "  not  found."  The  result  is,  that  all  the  bills  which 
the  grand  jury  bring  into  court  are  such  as  have  been  found 
by  them,  and  therefore  the  act  of  presenting  them  to  the 
court  is  a  certification  that  they  have  been  officially  found. 
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The  question  thus,  then,  arises  whether  such  an  authentication 
has  not  that  degree  of  trustworthiness  that  it  ought  to  satisfy 
all  legal  requirements.  I  confess  that  I  do  not  see  why  such 
an  assurance  as  the  grand  jury  makes  to  the  court  on  this  sub- 
ject, in  our  practice,  should  not  be  held  to  be  sufficient.  The 
bills  presented  are  in  court  openly  declared  by  the  grand  jury 
to  be  the  bills  which  they  have  found,  and  such  bills  are  at 
the  same  time  handed  to  the  officer  of  the  court,  to  be  by  him 
filed.  Such  a  proceeding,  the  court  and  the  grand  jury  being 
thus  in  contact,  would  seem  to  exclude  all  reasonable  appre- 
hension of  the  intervention  of  error  or  imposition.  It  was  in 
this  mode  that  the  bill  now  before  the  court  was  brought  into 
the  Oyer  and  Terminer,  and  it  seems  to  me  that  it  is  putting 
a  strain  upon  common  sense  to  infer  that  there  is  the  least 
doubt  that  it  was  duly  found  by  the  grand  inquest.  This 
being  so,  I  am  unwilling  to  hold  that  the  omission  of  a  form 
will  vitiate  the  proceeding.  In  Rookwood's  Case,  13  Hoic. 
St.  Tr.  139,  Chief  Justice  Holt  placed  the  subject  in  a  very 
reasonable  light.  He  says  :  "  An  indictment  is  not  an  indict- 
ment till  it  be  found ;  it  is  only  a  writing  prepared  for  the- 
ease  of  the  jury  and  for  expedition ;  it  is  nothing  till  it  is 
found,  for  the  jury  make  it  an  indictment  by  finding  it;  they 
may  alter  what  they  please,  or  refuse  it  absolutely.  And  if 
the  jury,  upon  examining  the  witnesses,  would  only  present  a 
matter  of  fact,  with  time  and  place,  the  court  might  cause  it 
to  be  drawn  up  into  form,  without  carrying  it  to  the  jury. 
Again,  there  needs  no  hilla  vera,  for  that  is  only  the  jury's- 
owning  that  which  the  court  has  prepared  for  them."  The 
grand  jury  in  the  present  instance  having  owned  the  bill  as. 
their  finding,  I  think  it  was  by  that  means  sufficiently  iden- 
tified and  authenticated. 

The  American  authorities  are  in  conflict  on  this  subject  ,*. 
but  I  agree  with  Mr.  Bishop,  as  he  expresses  himself  in  his 
book  on  Criminal  Procedure,  that  the  foregoing  doctrine, 
adopted  by  me  is  that  which  is  "  best  sustained  by  reason,  and 
as  well  sustained  by  authority  as  any  other."  1  Crim.  Fro.^. 
§  141.    ' 
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This  first  ground  of  objection  cannot  be  sustained. 

The  remaining  exception  taken  to  the  proceedings  at  the 
Oyer  relates  to  the  admission  of  certain  testimony. 

The  indictment  charged  that  the  defendant,  being  a  mem- 
ber of  the  city  council  of  Cape  May,  unlawfully  did  furnish 
supplies  to  and  for  the  city  of  Cape  May,  the  expense  of 
which  supplies  was  paid  by  the  city  council,  of  which  the  said 
Christopher  T.  Magrath  was  a  member. 

The  gravamen  of  the  offence  was  the  payment  of  these 
moneys  by  the  body  to  which  the  defendant  belonged.  It 
was  therefore  incumbent  on  the  prosecution  to  show  not  only 
payment,  but  payment  by  this  city  council. 

The  testimony  on  the  part  of  the  state  on  this  subject  was 
this :  The  treasurer  testified  that  he  made  the  payment  to  the 
defendant  for  these  supplies ;  that  he  made  it  irregularly, 
without  the  order  of  the  common  council,  and  in  order  to 
show  the  assent  of  common  council  to  such  act,  he  proceeded 
to  state  that  the  council  subsequently,  by  a  formal  resolution 
in  their  minutes,  ratified  the  payment.  The  defence  insisted 
that  if  such  resolution  was  passed,  the  proper  proof  was  the 
minutes  of  the  common  council,  and  that  parol  evidence  was 
not  admissible  and  could  not  supply  its  place.  The  evidence 
objected  to  was  admitted,  and  I  think  that  in  this  particular 
an  error  in  law  is  exhibited.  The  action  of  the  common 
council  was  a  necessary  part  of  the  case  of  the  state,  and  as 
there  was  written  and  formal  evidence  of  such  action,  secondary 
evidence,  under  the  circumstances,  should  not  have  been  in- 
troduced. 

The  rule  for  a  new  trial  must  be  made  absolute. 
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CHARLES  T.  COWENHOVEN  v.  BOARD  OF  CHOSEN  FREE- 
HOLDERS OF  THE  COUNTY  OF  MIDDLESEX. 

1,  The  statutory  limitation  of  six  years  for  the  bringing  of  a  suit  is  not 
applicable  when  the  entire  cause  of  action  arises  out  of  a  statute. 

2.  The  plaintifl,  as  the  law  judge  of  the  Common  Pleas,  was  entitled  to 
certain  fees  given  him  by  the  statute.  Held,  that  such  cause  of  action 
had  not  become  barred  by  the  lapse  of  six  years. 


The  declaration  exhibited  these  facts :  That  on  the  1st  day 
of  April,  1869,  the  plaintiff  was  duly  appointed  and  commis- 
sioned the  law  judge  of  the  Court  of  Common  Pleas  of  the 
county  of  Middlesex,  and  entered  upon  the  execution  of  his 
office,  &c.,  and  performed  all  its  duties  until  the  1st  day  of 
April,  1874;  that  after  such  appointment  and  commission, 
and  after  the  making  of  the  act  of  the  legislature  approved 
March  18th,  1869,  entitled,  &c.,  and  which  provided  that  the 
plaintiff  should  be  entitled  to  $3  for  each  day's  attendance  in 
the  discharge  of  his  duties  as  such  judge  in  said  court,  the 
j)laintiff  so  attended  three  hundred  and  twenty-one  days,  and 
thereby  became  entitled  to  the  sum  of  $963,  to  be  paid  by 
the  defendant. 

To  this  count  the  defendant  pleaded  that  the  causes  of 
action  contained  in  it  did  not  accrue  within  six  years,  &c. 
This  plea  was  demurred  to. 

Argued  at  February  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Reed  and  Magie. 

For  the  plaintiff,  Edward  W.  Strong. 

For  the  defendant,  A.  V.  Schenck. 

The  opinion  of  the  court  was  delivered  by 

Bea&ley,  Chlef  Justice.     In  my  opinion  the  statutory 
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limitation  of  six  years  is  not  applicable  to  the  cause  of  action 
net  out  in  the  count  to  which  that  bar  is  pleaded.  The  reason 
for  this  view  is  that  the  action  is  founded  on  the  statute  and 
not  on  a  contract.  Tiiere  was  nothing  whatever  conventional 
in  the  relationship  between  the  i)laintiff  and  defendants.  The 
<lefendants  had  no  concern  with  the  appointment  of  the  plain- 
tiff to  his  office,  and  the  statute,  quite  irrespectively  of  any 
concurrence  on  their  part,  imposed  upon  them  the  duty  to  pay 
him  the  moneys  here  sued  for.  In  the  origin  of  the  transac- 
tion, a  promise  of  the  defendants  to  pay  the  emoluments  in 
question  would  have  given  no  force  to  the  plaintiff's  right  to 
them  ;  nor  would  their  express  declaration  that  they  would 
not  be  bound  to  such  liability  have  taken  anything  from  its 
legality.  In  fine,  I  repeat  the  claim  in  suit  is  wholly  statuta- 
ble, and  the  whole  rigiit  of  action,  deriving  its  life  from  that 
source,  rests  upon  a  specialty.  This  being  the  posture  of 
things,  the  case  does  not  fall  under  the  regulation  of  the  first 
clause  of  the  statute  of  limitations,  which  clause  constitutes 
the  groundwork  of  the  plea.  The  language  of  that  provision 
is:  "That  all  actions  of  debt,  founded  upon  any  lending  or 
contract  without  specialty,  *  *  *  gj^^H  j-^g  com- 
menced and  sued  within  six  years,"  &c.  Bev.,  p.  594.  But  I 
have  already  concluded,  stating  the  ground  of  such  conclusion, 
that  the  present  action  is  not  founded  on  a  contract,  but,  on  the 
contrary,  has  no  other  basis  than  tiie  legislative  act  in  question. 
In  my  researches  I  have  not  discovered  a  judicial  decision 
which  can  be  said  to  be,  in  all  respects,  in  point ;  but  there 
are  analogous  cases  which  have  been  determined  in  accordance 
with  a  construction  of  the  statute  similar  to  that  above  ex- 
pressed. The  decision  in  the  case  of  Cork  and  Bandon 
Eailioay  Co.  v.  Goode,  13  C.  B.  826,  is  in  this  vein.  It 
was  an  action  of  debt  by  a  railway  company  against  one  of 
its  members,  for  calls,  under  the  authority  of  an  act  of  par- 
liament, and  the  plea  was  that  such  causes  of  action  did  not 
accrue  within  six  years,  and  this  plea  was  confronted  by  a 
demurrer.  The  argument  in  the  case,  on  the  one  side,  went 
on  the  ground  that  the  liability  of  the  defendant,  which  gave 
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the  right  of  action,  was  the  creature  of  the  statute,  while,  in 
opposition,  it  was  insisted  that  such  liability  was  founded  on 
an  imjilied  contract;  but  the  court  said  that  "  but  for  the  act 
of  parliament,  no  action  could  be  brought  by  the  company 
against  one  of  its  own  members.  This,  therefore,  is  an  action 
brought  in  respect  to  a  liability  created  by  the  statute,  and 
therefore  is  an  action  founded  upon  the  statute,  and  the  plea 
which  relies  upon  the  six  years'  limitation  is  no  answer  to  it." 
And  it  is  to  be  noted  that  the  court  in  this  instance  rejected 
the  idea  that  the  action  rested  on  an  agreement  under  circum- 
stances which  were  far  less  demonstrative  in  that  respect  than 
are  the  conditions  of  the  present  case,  for  in  the  reported  case 
there  was  at  least  plausible  ground  for  the  contention  that  the 
stockholder,  by  becoming  a  member  of  the  company,  under- 
took to  pay  the  calls  in  question,  while  in  the  case  now  under 
consideration  it  is  evident,  as  has  been  already  remarked,  that 
the  defendants  have  never  been  in  a  position  to  either  assume 
or  reject  a  liability  to  pay  these  judicial  fees,  which  the  statute 
has  arbitrarily  imposed. 

A  case  closely  akin  to  the  one  above  referred  to,  came  be- 
fore Judge  Story  in  Bullard  v.  Bell,  1  Mason  243,  the  ques- 
tion being  whether  the  statutory  six  years'  limitation  could  be- 
pleaded  as  a  bar  to  an  action  of  debt,  against  a  stockholder  of 
a  bank,  under  the  provisions  of  its  charter,  which  imposed  a 
liability  on  the  shareholders  to  make  good  the  dishonored 
notes  of  the  institution.  The  plea,  on  demurrer,  was  held 
bad,  the  reasoning  being  that  as  the  statute  declared  Ihat^ 
under  certain  circumstances,  a  stockholder  in  a  bank  should 
pay  the  debt  due  from  the  bank,  a  direct  and  immediate  obli- 
gation to  pay  it  was  created ;  and  that  the  law  esteems  this 
the  highest  kind  of  specialty,  and  that  consequently  the  stat- 
ute, and  not  any  implied  {)romise,  formed  the  foundation  of 
the  action. 

There  arc  other  decisions  propounding  this  same  doctrine, 
as  in  Talory  v.  Jackson,  Cro.  Car.  513,  in  which  it  was  held 
that  this  clause  of  the  statute  of  limitations  cou-ld  not  be  set 
up  in  an  action  of  debt  by  force  of  a  statute  for  not  setting 
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out  titlies ;  and  in  Jones  v.  Pojje,  1  Saund,  36,  a  similar  re- 
sult was  reached,  the  suit  being  in  debt  on  the  act  against  a 
jailor  for  an  escape  out  <if  execution.  The  following  authori- 
ties rest  substantially  upon  the  same  footing,  or  clearly  recog- 
nize the  doctrine  above  expressed  :  Van  Hook  v.  U'hitlock,  l^ 
Paige  409;  Shepherd  v.  Hills,  11  Ex.  55;  Jordaii  v.  Robin- 
son, 15  3Ie.  167;  Richards  v.  Bichley,  13  Serg.  &  R.  395? 
Lane  v.  Morris,  10  Ga.  162. 

But  there  is  a  second  position  taken  by  the  counsel  of  the 
defendants,  which  is  that,  on  the  admission  of  the  facts  as 
stated  in  this  count  of  the  declaration,  this  suit  is  not  sustain- 
able. If  this  be  the  result  from  the  plaintiff's  own  showing, 
the  demurrer,  of  course,  is  sustainable,  as  the  court  will  go- 
back  to  the  first  legal  defect  apparent  in  the  record. 

The  supposed  infirmity  in  the  plaintiff's  case  thus  relied 
on,  is  that  an  action  of  debt  will  not  lie  for  these  judicial  fees, 
inasmuch  as  the  statute  giving  them  prescribes  a  special  mode 
for  their  collection. 

But  I  think  this  is  a  mistake  as  to  the  matter  of  fact.  This 
is  the  series  of  laws  relative  to  this  class  of  fees.  The  first 
act  on  the  subject  was  passed  on  the  7th  of  March,  1850, 
{Pamph  L.,  p.  285,)  and  it  was  entitled  "  An  act  to  provide 
additional  compensation  to  the  judges  of  the  inferior  Courts 
of  Common  Pleas  in  this  state,"  the  substance  of  the  enact- 
ment being  that  such  judges  should  receive  a  per  diem  allow- 
ance of  $1.50  for  every  day  they  should  actually  attend,  in 
the  discharge  of  their  duties,  at  any  stated  or  special  term, 
and  which  fees  the  collector  of  the  county  was  authorized  and 
required  to  pay  upon  a  certificate  of  the  clerk  and  surrogate 
of  the  number  of  days  they  should  so  attend,  with  a  proviso 
that  no  judge  should  receive,  by  virtue  of  such  act,  more  tliaiir 
$50  in  any  one  year.  The  contention  is  that  the  mode  of 
payment  here  prescribed  is  the  only  one  that  can  be  enforced,, 
and  that  a  suit  cannot  be  resorted  to  for  these  fees.  But  the 
inquiry  arises  whether  this  mode  of  proceeding  is  prescribed 
by  the  act  of  1869,  which  confers  the  right  to  the  fees  now 
in  question.     After  the  act  of  1850,  above  referred  to,  came 


236  NEW  JERSEY  SUPREME  COURT. 

Cowenhoven  v.  Freeholders. 

that  of  1854,  {Pamph.  L.,  p.  401,)  which  increased  the 
iudicial  per  diem  to  the  sum  of  $2 ;  the  statute  next  in  se- 
quence is  that  of  April  6th,  1865,  which  is  entitled  "A  fur- 
ther supplement  to  an  act  to  provide  for  the  support  of  the 
government  of  this  state,  and  to  fix  the  salaries  of  public  offi- 
-cers,"  approved  April  4th,  1845;  it  was  to  remain  in  force 
two  years,  and  merely  provided  "  that  the  judges  of  the  Court 
of  Common  Pleas,  &c.,  should  each  receive  $3  per  diem  for 
every  day's  attendance  at  court."  It  did  not  refer  to  the  act 
of  1850,  nor  did  it  prescribe  any  mode  for  the  payment  of  the 
fees  which  it  created.  After  the  act  of  April  4th,  1867, 
which  extended  the  provisions  of  that  of  1865  for  two  years, 
we  come  to  the  act  now  in  question,  which  was  enacted  on 
the  15th  of  April,  1869.  This  act  gives  the  judges  of  tlie 
Pleas  a.  per  diem  of  $3  in  permanence,  and  it  is  not  a  supple- 
ment to  the  act  of  1850,  nor  does  it  in  anywise  refer  to  it.  It 
■denotes  no  form  for  the  collection  of  the  fees  which  it  con- 
fers. Under  these  circumstances  it  does  not  seem  to  me  there 
is  any  ground  for  transferring  from  this  law  of  1850  this  spe- 
-cial  procedure  over  to  this  law  of  1869.  It  is  not  unreason- 
able to  suppose  that  the  legislature  might  have  been  willing 
to  impose  an  obligation  of  immediate  payment  on  the  county 
collector  on  the  certificate  of  the  clerk  or  surrogate,  in  a  case 
where  the  annual  amount  could  not  exceed  the  small  sum  of 
$50,  which  was  the  limitation  in  the  act  of  1850,  and  yet 
would  have  thought  it  unwise  to  sanction  such  a  summary 
proceeding  when  the  fees,  by  force  of  the  act  of  1869,  were 
certain,  in  the  same  period,  to  amount  to  several  hundreds  of 
dollars.  In  my  opinion  this  latter  statute,  and  which  is  that 
upon  which  the  suit  rests,  does  not  ordain  any  method  for  the 
■collection  of  those  moneys,  and  that  consequently  the  present 
suit  has  been  rigiitly  brought.  Upon  the  point  raised  on  this 
subject,  therefore,  no  opinion  is  necessary. 

The  plaintiff  must  have  judgment  on  this  demurrer. 
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DUNCAN  P.  VAIL  ET  AL.  v.  EASTON  AND  AMBOY  RAIL- 
ROAD COMPANY. 

1.  The  clause  in  the  charter  of  the  defendant  exempting  it  from  suit 
after  the  lapse  of  a  year  from  the  accrual  of  the  cause  of  action,  was 
not  repealed  by  the  re-enactment  in  the  Revision  of  the  act  relating  to 
the  limitation  of  actions. 

2.  It  is  not  necessar\',  on  constitutional  grounds,  that  the  title  of  a  char- 
ter of  a  railroad  company,  which  charter  contains  a  clause  limiting 
the  time  for  bringing  suits  against  it,  should  refer  to  such  provision. 


On  demurrer  to  declaration.  The  facts  appear  fully  in  the 
opinion  of  the  court. 

Argued  at  February  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Reed  and  Maqie. 

For  the  plaintiffs,  jBa?'^ine  &  Griggs. 

For  the  defendant,  McCarier  &  Keen. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  suit  was  brought  to  re- 
cover damages  from  a  fire  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant.  To  this  cause  of  action  the  de- 
fendant pleaded  in  bar  that  the  suit  was  not  commeticed 
within  one  year  from  the  time  the  cause  of  action  arose,  as  is 
required  by  the  ninth  section  of  a  supplement  to  its  charter, 
passed  April  2d,  1873.  Pamph.  L.,  p.  1326.  To  this  plea 
a  demurrer  was  interposed. 

In  support  of  the  issue  thus  presented,  the  counsel  of  the 
plaintiffs,  in  the  first  place,  insisted  that  the  supplement  to  the 
charter  of  the  defendant,  the  ninth  section  of  which  is  relied 
on  as  a  bar  to  this  action,  has  been  repealed.  The  argument 
by  which  this  position  is  sought  to  be  maintained  is  to  thia 
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effect:  That  in  the  Revision  of  1874,  the  general  act  relating 
to  the  limitations  of  actions  was  re-enacted,  such  re-enactment 
being  approved  March  27th,  1874,  and  that  by  such  re-en- 
acted law  it  is  declared  that  all  actions  on  the  case  shall  be 
commenced  within  six  years,  and  that  the  general  repealer 
contained  in  the  Revision  declares  that  all  statutes  and  parts 
of  statutes  consolidated  and  re-enacted  in  the  Revision,  or  re- 
pugnant to  the  provisions  therein  contained,  are  repealed. 
The  contention  therefore  is  in  substance  this :  That  the  limi- 
tation in  the  supplement  to  the  defendant's  charter  giving 
but  the  period  of  one  year  for  the  bringing  of  an  action  on 
the  case,  is  inconsistent  with  the  clause  in  the  general  act 
which,  with  respect  to  all  actions  on  the  case,  extends  such 
period  to  six  years  But  the  fallacy  in  this  reasoning  consists 
in  the  assumption  that  these  laws  are  repugnant  to  each  other. 
According  to  the  well-settled  legal  inten<lment,  they  do  not 
relate  to  the  same  subject  matter,  and  therefore  cannot  be  in- 
consistent. They  do  not  relate  to  the  same  subject  matter, 
because  the  classes  of  cases  embraced  in  the  general  law  do  not 
involve  the  classes  of  cases  comprehended  by  the  special  law. 
This  has  been  repeatedly  decided  by  this  court.  In  the  case 
of  State  V.  3Iinton,  3  Znb.  529,  it  was  so  adjudged,  and  under 
a  state  of  facts  not  variant,  so  far  as  relates  to  present  pur- 
poses, from  those  now  under  consideration.  In  the  reported 
case  it  appeared  that  in  the  charter  of  the  Morris  Canal  Com- 
pany it  was  provided  that  such  company  should  not  be  liable 
to  any  but  a  particular  specified  tax,  and  it  was  insisted  that 
this  exemption  was  repealed  by  the  subsequent  general  law 
of  1851,  which  provided  tlmt  "  all  lands  within  this  state, 
whether  owned  l)y  individuals  or  corporations,  shall  be  liable 
to  taxation,"  and  that  "  all  acts  and  parts  of  acts  inconsistent 
with  the  provisions  of  this  act "  sliould  be  repealed.  In 
reply  to  a  contention  identical  with  that  which  is  now  urged 
before  us,  the  court  said  :  "  But  the  words  '  acts  and  parts  of 
acts'  in  this  supplement  arc  not  to  be  construed  as  embracing 
charters  of  private  corj^orations,  or  as  affecting  privileges  or 
immunities  granted  as  such,  oven  thougli  they  may  be  repeal- 
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able.  The  reasonable  inference  always  is,  that  when  the  leg- 
islature intend  to  take  away  these,  they  will  do  it  in  express 
terms,  and,  e  converse,  when  they  do  not  do  it  in  express 
terms,  they  do  not  intend  to  do  it."  This  doctrine  was  re- 
affirmed in  the  case  of  State  v.  Com'r  of  Railroad  Taxation, 
S  Vroom  472,  and,  indeed,  is  recognized  in  a  series  of  other 
decisions.  And  it  is  not  to  be  ov^erlooked  that,  independently 
of  this  rule  of  construction,  which  is  quite  decisive  on  the 
point,  there  is  another  pertinent  principle  which,  in  itself, 
would  overthrow  the  argument  thus  preferred  in  behalf  of 
the  plaintiiFs.  That  principle  is  that  it  is  but  seldom,  and 
but  under  extraordinary  conditions,  that  an  intent  to  repeal 
a  statutory  provision  is  to  be  inferred  from  the  mere  fact  of 
the  posteriority  of  a  law  contained  in  a  general  revision  of 
the  legislative  acts  of  the  state,  and  which  is  supposed  to  be 
inconsistent  with  an  antecedent  law  which  was  in  force  at  the 
time  of  framing  such  new  compilation.  This  doctrine  was 
propounded  and  approved  of  in  the  case  of  Ruchnan  v.  Ran- 
som, 6  Vroom  567,  in  which  it  was  stated  that  it  would  re- 
quire an  implication  irresistibly  cogent  to  induce  to  the  con- 
clusion, in  any  case,  that  any  act  in  the  Revision  under 
the  act  of  1871  was  intended  to  operate,  infereiitially,  as  a 
repealer,  the  reasons  intimated  being  that  the  revisers  them- 
selves have,  with  evident  care,  drawn  a  repealing  act,  specify- 
ing the  acts  intended  to  be  repealed,  and  that  it  is  obvious 
that  condensation  was  the  primary  purpose  of  the  re-enact- 
ment of  most  of  the  acts.  There  are  many  decisions  made 
in  the  courts  of  other  states  which  express  this  view.  Sedgiv. 
Stat,  and  Const.  Law  428.  And,  indeed,  it  requires  but  little 
reflection  to  perceive  that  a  different  rule  of  construction 
would  operate  most  injuriously,  and  that  by  force  of  such 
implied  abrogations  as  that  now  claimed,  few  of  the  charters 
of  incorporations,  whether  public  or  private,  could  escape 
very  serious  mutilation. 

This  position  is  not  sustainable 

The  next  contention  was  that  this  supplement  to  the  char- 
ter of  the  defendant  is  void,  the  ground  alleged  being  that  its 
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title  expresses  no  intention  to  limit  the  time  in  which  actions 
should  be  brought  against  this  company,  and  on  this  account 
it  is  insisted  that  the  constitution  of  the  state  has  not  been 
complied  with. 

The  act  thus  criticised  is  entitled  "  A  supplement  to  the 
charter  of  the  Easton  and  Amboy  Railroad  Company,"  &c. 
The  clause  of  the  constitution  which  is  supposed  to  have  been 
violated  is  the  fourth  paragraph  of  section  7  of  article  IV., 
which  provision  declares  that  "  every  law  shall  embrace  but 
one  object,  and  that  shall  be  expressed  in  tiie  title."  Nor  is 
the  purpose  of  such  provision  left  in  doubt,  for  the  same 
clause  states  that  it  is  "  to  avoid  improper  influences  which 
may  result  from  intermixing  in  one  and  the  same  act  such 
things  as  have  no  proper  relation  to  each  other."  It  is  obvi- 
ous, therefore,  that  this  enactment  of  the  fundamental  law  re- 
quires but  two  things — first,  that  the  contents  of  every  law 
shall  embrace  but  a  single  object,  and  that  object  shall  be  ex- 
pressed in  the  title,  the  design  being  to  prevent  heterogeneous 
matters  from  being  embodied  in  a  single  act,  and  such  act 
from  having  a  deceptive  title.  In  the  present  instance  it  was 
not,  and  could  not  be,  contended  that  the  clause  limiting  the 
liability  of  the  company  to  suit  in  a  certain  class  of  cases  was 
"  an  intermixture"  having  no  proper  relation  to  the  body  of 
the  law ;  but  the  objection  was  that  the  title  of  the  act  did 
not  express  the  purpose  of  creating  such  limitation.  But  this 
contention  involves  the  propo.'^ition  that  not  only  the  object 
of  the  law  must  be  expressed  in  the  title,  but  that  the  methods 
by  which  such  object  is  to  be  accoinj)lished  must  be  specified. 
When  the  title  of  a  statute  declares  that  it  is  the  legislative 
purpose  to  incorporate  a  railroad  company,  such  title  expresses 
a  purpose  of  not  only  bringing  into  existence  the  artificial 
creature  known  in  law  as  a  corporate  body,  but  of  bestowing 
upon  it  such  appropriate  franchises,  privileges  and  immuni- 
ties as  may  seem  proper  and  ex[)edient.  In  regard  to  such 
matters  tlie  field  of  legislative  discretion  must  necessarily  be 
a  wide  one.  Under  the  given  circumstances  it  would  seem 
that  aiiy  right  or  immunity  could  be  conferred  on  a  corporate 
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body  unless  such  right  or  immunity  were  wliolly  ineompati- 
hle  with  tlie  nature  or  functions  of  such  company.  And,  in 
fact,  it  will  be  found,  upon  an  inspection  of  our  statute  laws 
in  this  department,  that  they  have  been  altogether  framed  on 
this  hypothesis.  It  seems  to  me  that  the  questions  how  far 
and  under  what  circumstances,  and  within  what  period  a  cor- 
poration shall  be  liable  for  its  acts  or  negligences,  are  appro- 
priate subjects  for  consideration  and  action  whenever  a 
corporate  body  is  to  be  created,  or  is  to  have  its  capacities 
amplified  or  diminished.  The  title  of  this  act,  consequently, 
was  sufficiently  expressive  of  the  design  to  bestow  upon  this 
company  tlie  qualified  exemption  in  question. 

The  other  matters  which  were  discussed  by  counsel  have 
been  considered  by  the  court,  but  we  think  none  of  them  will 
aflP^rd  a  legal  support  to  this  demurrer. 

The  defendant  is  entitled  to  judgment. 


GEOKGE  P.  BROCK  v.  CHARLES  WEISS. 

1.  The  maxim  if/noranUa  legis  neminem  excused  is  not  iiniversallv  appli- 
ciible,  but  only  wlien  damages  have  been  inflicted  or  crimes  com- 
mitted. 

2.  B,  a  tenant,  owing  rent,  agreed,  for  a  siifEcient  consideration,  to  pay 
it  to  A  provided  he  should  not  be  compelled  to  pay  it  to  the  assignee 
in  bankruptcy  of  his  landlord,  to  whom  sucli  rent  wae  really  due,  l)ut 
B  was  in  doubt  as  to  his  legal  right.  Held,  such  contract  was  legal 
and  enforceable. 

On  rule  to  show  cause. 

This  action  was  brought  upon  an  agreement  of  which  the 
following  is  a  copy  : 

"  I,  Charles  Weiss,  promise  to  pay  to  Mrs.  Elizabeth  Brock 
the  sum  of  six  hundred  OO/ioo  dollars  in  case  I  should  not  be 
Vol.  XV.  Q 
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compelled,  by  Statts  S.  Morris  to  pay  the  annually  rent  for 
the  park,  lying  and  being  between  Morris  avenue  and  Bruce 
street,  hording  on  Court  street,  to  wit,  for  the  term  from  the 
first  of  May,  1872,  to  the  first  day  of  May,  1S73.  If  I 
should  be  forced  to  pay  part  of  this  six  hundred  dollars,  this 
part  I  shall  deduct  from  the  said  six  hundred  dollars,  and  the 
balance  shall  be  paid  by  me  to  said  Mrs.  Elizabeth  Brock. 
"  Newark,  N.  J.,  Dec.  27,  73. 

"  (Signed)  Charles  Weiss." 

[^Endorsed.']    "  New  York  City,  County  and  State  of 
New  York, 

"  December  20,  1878. 
"  I  do  hereby  assign,  sell  and  transfer  and  set  over  unto 
George  P.  Brock  all  my  right,  title  and  interest  in  and  to  the 
within  promissory  note,  dated  the  27th  day  of  Deceoiber, 
A.  D.  1878,  for  and  in  consideration  of  the  sum  of  one  dollar 
duly  paid  to  me  by  the  said  George  P.  Brock. 

"  (Signed)  Elizabeth  Brock. 

"  (Signed)  Philip  Brock." 

It  appeared  at  the  trial  that  the  consideration  of  the  fore- 
going promise  was  the  sale  of  a  certain  interest  in  the  brewery 
business  made  by  the  promisee,  Mrs.  Elizabeth  Brock,  to  the 
promisor,  Mr.  Weiss. 

It  also  appeared  that  Philip  Brock,  the  husband  of  the  said 
Elizabeth,  had  been  the  owner  of  the  park  mentioned  in  the 
agreement,  and  that  he  had  rented  it  for  $600  a  year  to  the 
said  Weiss,  and  that  said  Brock  became  a  bankrupt  on  the 
16th  of  May,  1872. 

Argued  at  February  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Reed  and  Magie. 

For  the  plaintiff,  Henry  F.  Goeken. 

For,  the  defendant,  C.  Borcherling. 
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The  opinion  of  the  court  was  delivered  by 
Beasley,  Chief  Justice.  There  is  but  a  single  legal  point 
■to  be  considered  and  decided   in  this  case,  and  that  point  is 
•the  proiluct  of  this  conjuncture  : 

The  defendant,  Weiss,  rented  a  certain  park  from  one  Philip 
Brock  from  the  1st  of  May,  1872,  to  the  1st  of  May,  1873, 
at  the  rent  o^  $600  for  the  year,  and  before  any  part  of  such 
rent  had  accrued  Brock  became  bankrupt,  so  that,  by  force  of 
law,  the  right  to  such  rent  as  it  accrued  became  vested  in  the 
^siguee  in  bankruptcy.     Notwithstanding  this  latter  circum- 
istance,  Weiss  paid  the  rent  to  Brock,  apparently  in  the  belief 
•that  the  same  was  legally  due  to  him.     In  December,  1873, 
Weiss  purchased  of  Mrs.  Elizabeth  Weiss  the  interest  pos- 
sessed  by  her  in   a  certain   brewing   business,  and  as  at  that 
time  doubts  seem   to  have  arisen  whether  the  payment  of 
the  rent  of  $600  to  Brock,  the  husband,  was  valid,  and  in 
order  to  shield  himself  from  the  danger  of  being  liable  for 
the  same  money  to  the  assignee  in  bankruptcy,  it  was  made  a 
stipulation  of  the  purchase  above  mentioned  that  he  should 
retain  the  sum  of  $600,  part  of  the  purchase  money  of  the 
before-mentioned  business,  and   should   obligate  himself  to 
pay  it  to  Mrs.  Brock  only  in  the  event  of  his  not  being 
obliged  to  pay  it  to  the  assignee.    In  pursuance  of  this  under- 
standing the  written  promise  in  suit  was  entered  into.     Weiss 
was  not  called  upon  to  pay  the  money  to  the  assignee,  and  the 
jury  have  found  that,  in  point  of  fact,  he  paid,  at  best,  only 
a  small  part  of  the  moneys  in  question  to  that  officer.     At 
the  time  of  the  commencement  of  this  suit  the  claim  of  the 
assignee  had  become  barred  by  the  statute  of  limitations. 

It  is  obvious,  from  this  statement  of  facts,  there  is  no  merit 
whatever  in  the  defence.  By  the  arrangement  with  Mrs. 
Brock  the  defendant  was  repaid  the  rent  due  from  him  for 
these  premises,  so  that,  in  fair  dealing,  he  was  bound  to  pay 
such  rent  either  to  the  assignee  or  to  Mrs.  Brock,  or  to  the 
plaintiff,  who  has  acquired  her  rights.  The  jury  have  found 
that  the  larger  part  of  the  moneys  thus  due  remains  in  his 
hands,  and  in  tiiat  measure  have  rendered  a  verdict  against 
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him.    Can  he  evade  this  moral  responsibility  by  virtue  uf  any 
legal  principle  ? 

The  only  ground  urged  is  that  the  agreement,  which  is  em- 
bodied in  the  writing  on  which  this  suit  rests,  is  opposed  to 
the  spirit  and  policy  of  the  Bankrupt  acts.  There  is  no  indi- 
cation, in  any  part  of  the  transaction,  of  a  purpose  to  conceal 
this  property  or  to  put  it  out  of  the  way  of  the  assignee.  The 
arrangement  which  was  made  left  the  debtor,  Weiss,  in  a 
state  of  neutrality  with  respect  to  the  claims  of  Mrs.  Brock 
and  the  claims  of  the  assignee,  for  it  made  no  difference  to 
him  whether  he  paid  the  debt  in  question  to  the  one  or  to  the 
other.  These  persons  had  no  design,  and  the  transaction  had 
no  tendency,  to  do  a  wrong  to  the  creditors  of  the  bankru[)t. 
If  it  be  said  that  a  knowledge  of  the  law  is  to  be  imputed  to 
these  parties,  and  therefore  it  is  to  be  presumed  that  they 
knew  it  was  the  duty  of  the  defendant  to  pay  this  money  to 
the  assignee,  the  answer  is,  that  such  implication  would  be  to 
push  the  legal  maxim  in  question  to  an  unreasonable  extreme. 
The  rule  "  ignorantia  legis  neymnem,  exeusat "  has  not  that  ex- 
treme reach  which  the  application  of  it  to  the  instance  in> 
question  would  assert.  It  is  true  that  the  law  will  not  per- 
mit the  excuse  of  ignorance  of  the  law  to  be  pleaded  for  the 
purpose  of  exempting  persons  from  damages  for  breach  of 
contract,  or  from  punishment  for  crimes  committed  by  them, 
but  on  other  occasions  and  for  other  jmrposes  it  is  evident 
that  the  f  ict  that  such  ignorance  existed  will  sometimes  be 
recognized  so  as  to  affect  a  judicial  decision.  In  the  case  of 
Queen  v.  Mayor,  t?-c.,  of  Tewkesbury,  L.  R.,  3  Q.  B.  629,  it  is 
said :  "  The  maxim  is  ignornvtia  legis  neminem  exeusat,  but 
there  is  no  maxim  which  says  that,  for  all  intents  and  pur- 
poses, a  person  must  be  taken  to  know  the  legal  consequences 
of  his  acts;"  and  in  Spread  v.  Morgan  11  //.  L.  Cas.  588, 
602,  Lord  Westbury,  C,  referring  to  the  equitable  doctrine 
of  election,  remarked  that  although  "  it  is  true,  as  a  general 
proposition,  that  knowledge  of  the  law  must  be  imputed  to 
every  person,  it  would  be  too  much  to  impute  knowledge 
of  this  rule  of  equity."     And  it  is  to  be  remembered  that  the 
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■tmcertainty  of  the  minds  of  the  parties  witii  respect  to  the 
■law  when  a  settlement  and  compromise  is  made  of  doubtful 
legal  rights,  forms  the  consideration  on  the  one  side  and  the 
other,  and  is  the  very  foundation  on  which  the  affair  is 
based.  I  can  see  no  legal  default  in  the  adjustment  of  their 
rights,  which  in  this  case  was  made  by  these  parties. 

The  verdict  should  not  be  disturbed. 


JOHN  EOY  V.  SA VILLA  M.  DECKER  AND  JAMES  A.  DECKER. 

The  declaration  showed  that  the  defendants,  husband  and  wife,  assigned 
to  the  plaintiff  a  bond  belonging  to  the  wife,  and  guaranteed  the  pay- 
ment thereof,  in  consideration  of  money  paid  to  them,  and  that  the 
wife  was  possessed  of  a  separate  estate.  Held,  that  it  was  suflScient  to 
maintain  an  action  against  them  under  the  "  Act  to  prevent  the  fraud- 
ulent transfer  of  property,  and  to  facilitate  the  collection  of  just 
claims,"  approved  March  24th,  1862. 


On  demurrer  to  declaration. 

Argued  at  February  Term,  1882,  before  Justices  Reed, 
Dixon  and  Magie. 

For  the  plaintiff,  Chas.  J.  Roe. 

For  the  demurrants,  Lewis  Van  Blarcom. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  declaration  in  this  case  avers  that  the  de- 
fendant Savilla  M.  Decker  is  a  married  woman,  having  a  sep- 
arate estate  and  transacting  business  in  her  own  name ;  that 
in  May,  1871,  Jesse  Wilson  executed  and  delivered  to  her  his 
bond  for  the  payment  to  her  of  $2000,  and  that  on  April 
:28th,  1874,  she  and  her  husband,  James,  by  writing  under 


246  NEW  JERSEY  SUPREME  COURT. 

Roy  V.  Decker. 

their  seals,  in  consideration  of  $1005.46  to  them  in  hand  paid 
by  the  plaintiff,  assigned  said  bond  to  the  plaintiff,  covenanted 
witii  him  that  said  sum  of  $1005.46  was  owing  upon  it,  and 
guaranteed  the  payment  thereof  with  interest  to  him.  The 
suit  is  against  husband  and  wife  for  breach  of  this  guaranty. 

The  defendants  demur  to  the  declaration,  and  insist  that  it: 
does  not  set  forth  the  facts  necessary  to  maintain  a  suit  under 
the  "  Act  to  prevent  the  fraudulent  transfer  of  property,  and 
to  facilitate  the  collection  of  just  claims,"  approved  March 
24th,  1862,  {Nix.  Dig.,  p.  548,)  on  which  the  plaintiff  de- 
pends, and  that  that  statute  refers  only  to  contracts  made  by  a< 
married  women  alone,  and  does  not  embrace  contracts  of 
suretyship,  to  which  class,  the  defendants  claim,  the  present 
covenant  belongs. 

The  first  exposition  of  this  statute  was  in  Eckert  v.  Renter,. 
4  Vroom  266,  to  the  effect  that  it  furnished  a  remedy  at  law 
for  all  such  debts  or  claims  as  before  would  have  been  en- 
forced in   equity  against  the   separate  estate  of   a  married 
woman,  whether  they  arose  from  the  purchase  of  property  or 
the  transaction  of  any  other  act  of  business  by  her.     After- 
wards, it  being  suggested  that  such  a  claim  was  enforceable- 
in  equity,  even  though   it  grew  out  of  a  contract  of  naked 
suretyship  on  the  part  of  the  married  woman,  without  any 
benefit  resulting  therefrom  to  her  estate,  it  was  decided  that,, 
if  that  proposition  be  true,  then   the  language  in  Eckert  vi. 
Reuter  must  be  limited  so  as  to  exclude  such  a  contract,  and 
to  apply  only  to  cases   where  the  wife  is  beneficially  inter- 
ested, the  consideration   moving  to   her.     Van  Kirk  v.  Skill- 
man,  5  Vroom  109. 

But  in  the  subsequent  case  of  Pe^'kins  v.  Elliott,  8  C. 
E.  Green  526,  the  Court  of  Appeals  determined  that,  in 
this  state,  equity  would  not  enforce  a  contract  of  mere 
suretyship  against  the  separate  estate  of  a  married  woman,, 
and  this,  I  suppose,  vindicated  the  accuracy  of  the  doctrine 
of  Eckert  v.  Reuter,  by  holding  that  what  in  Van  Kirk  r. 
Skillm^n  had  been  assumed  to  be  an  exception  to  it,  was  not 
one  in  truth.     Perkins  v.  Elliott  also  declared  that  the  rule 
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is,  of  necessity,  universal,  that  in  all  cases  where  the  act  of  the 
feme  covert  inures  directly  to  her  own  benefit,  and  she,  expressly 
or  by  implication,  binds  her  estate,  a  court  of  equity  will  enforce 
such  obligation;  and  it  decided  that,  even  in  a  contract  of 
suretyship,  made  by  her,  though  in  conjunction  with  her 
husband,  and  mainly  for  his  sake,  her  separate  estate  will  be 
bound  in  equity,  provided  a  valuable  consideration  moved  to 
her  for  the  benefit  of  her  property,  and  that  without  regard 
to  the  adequacy  of  the  interest  which  induced  her  action. 

These  two  cases  establish  the  sufficiency  of  the  present 
declaration.  The  wife  had  and  has  a  separate  estate,  she  sold 
the  bond,  which  was  a  part  thereof,  and,  as  a  term  in  the  con- 
tract of  sale,  she  made  the  covenant  sued  on  with  regard  to 
the  sure  payment  of  that  bond ;  the  object  and  effect  of  this 
covenant  were  to  enhance  the  market  value  of  her  property, 
and  the  consideration  therefor  passed  directl);  to  herself,  in 
conjunction  with  her  husband.  Such  a  covenant  is  enforce- 
able in  equity  against  her,  according  to  Perkins  v.  Elliott, 
and,  according  to  Eckert  v.  Renter,  is  therefore  also  enforce- 
able at  law  under  the  statute  above  cited. 

The  plaintiff  is  entitled  to  judgment  on  the  demurrer. 


JOHN  WILEY  v.  WEST  JERSEY  RAILROAD  COMPANY. 

1.  Evidence  that  tlie  principal  instructed  the  agent  to  be  careful  is  not 
relevant  to  the  inquiry  whether  the  agent  was  in  fact  negligent. 

2.  Evidence  of  ineffectual  eflTorts  to  sell  one  piece  of  standing  timber  is 
not  relevant  to  an  inquiry  as  to  the  value  of  another. 

3.  Evidence  showing  tliat  a  fire  might  have  been  caused  by  a  spark  from 
a  locomotive  and  tending  to  disprove  the  presence  of  any  other  cause, 
will  warrant  a  conclusion  that  a  spark  did  escape. 

4.  Proof  that  a  fire  originated  in  a  spark  from  an  engine  is  prima  facie 
evidence  of  negligence  in  those  controlling  the  engine,  by  force  of  the 
statute  of  this  state. 

5.  A  railroad  company  is  bound  to  employ  the  most  approved  safeguards 
against  the  escape  of  fire  from  locomotives. 
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In  the  rule  which  limits  a  recovery  for  a  tort  to  those  damages  which 
are  its  natural  and  proximate  effects,  the  natural  effects  are  those 
which  might  reasonably  be  foreseen,  those  which  occur  in  an  ordinary 
state  of  tilings,  and  tlie  proximate  effects  are  those  between  which  and 
the  tort  there  intervenes  no  culpable  and  efficient  agency.  A  mere 
failure  by  third  parties  to  extinguish  a  fire  started  through  the  negli- 
gence of  the  defendant,  is  not  such  an  agency. 


On  rule  to  show  cause. 

Argued  at  February  Term,  1882,  before  Beasley,  Chief 
Justice,  aud  Justices  Dixox  Reed,  and  Magie. 

For  the  rule,  P.  L.  Voorhees. 

Contra,  Mr.  Richards,  of  New  York. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  suit  was  brought  to  recover  damages  for 
the  destruction  of  growing  wood  by  fire  alleged  to  have  been 
communicated  from  an  engine  of  the  defendant.  The  plain- 
tiff having  obtained  a  verdict  for  $1260,  the  defendant  seeks 
a  new  ti-ial. 

The  first  reason  relied  on  is  the  exclusion  at  the  trial  of 
testimony  offered  by  the  defendant,  first,  to  show  that  the  de- 
fendant had  issued  instructions  to  its  agents  operating  its  en- 
gines to  use  care  in  keeping  the  spark-arresters  in  good  order, 
and  secondly,  to  show  that  one  of  the  defendant's  witnesses, 
who  hatl  tried  to  sell  some  standing  wood,  had  been  unable  to 
get  seventy-five  cents  a  cord  for  it.  Tiiis  exclusion  does  not 
justify  a  new  trial.  As  to  the  first  offer,  the  plaintiff  relied 
on  the  insufficiency  of  the  spark-arresters  and  the  carelessness 
of  those  employes  whose  duty  it  was  to  keep  them  in  order,  and 
not  at  all  upon  any  lack  of  proper  directions  from  the  company 
to  these  agents,  and  on  these  points  only  was  tills  branch  of  the 
case  submitted  to  the  jury.  Nor  were  any  punitive  damages 
claimed.     Hence  the  proposed  evidence  could  have  had  no 


JUNE  TERM,  1882.  249 


Wiley  V.  West  Jersey  R.  K.  Co. 


effect  upon  the  verdict.  The  second  offer  related  to  a  matter 
too  remote  from  the  subject  of  inquiry,  which  was  the  value 
of  the  plaintiff's  wood  destroyed,  and  not  the  bids  obtainable 
by  the  witness  for  some  other  standing  timber. 

The  next  reason  urged  is  that  the  plaintiff  failed  to  show 
that  the  fire  originated  in  any  engine  of  the  defendant.     As 
to  this,  the  plaintiff's  evidence  was  to  the  effect  that  on  May 
3d,  1880,  at  half-past  seven  o'clock  A.  M.,  a  train  of  the  de- 
fendant passed  Mount  Pleasant  station,  going  northwesterly,  at 
about  forty  miles  an  hour ;  that  five  minutes  afterwards  an- 
other train  of  the  defendant  stopped  at  that  station  and  then 
proceeded   northwesterly  ;  that  the   wind  was  then  blowing 
moderately  from  the  west,  and  that  the  ground    was  covered 
with  dry  leaves,  and  the  herbage  was  dry ;  that  in  a  few 
minutes  after  the  last  train  left,  fire  was  discovered  about  one 
hundred  and  fifty  feet  east  of  the  track  and  eight  hundred 
feet  northwest  of  the  station  ;    that  the  defendant's  station 
agent  and  others  spent  an  hour  in  putting  it  out,  and  thought 
they  had  succeeded  ;  that  about  ten  o'clock  the  wind  freshened 
and  continued  to  grow  stronger  until   noon  ;  that  at  eleven 
o'clock  another  train  came  from  the  northwest  to  the  station, 
and  within  a   few   minutes  thereafter  flame  was  again  seen 
at  the  easterly  margin  of  the- former  fire,  some  three  hundred 
and  fifty  feet  east  of  the  track,  on  the  border  of  a  wood.    This 
fire,  in  spite  of  efforts  to  extinguish  it,  burned  through  con- 
tinuous woods  over  some  three  hundred  acres  of  the  plaintiff's 
woodland,  which  lay  about  a  mile  from  the  station.     So  far 
as  shown,  there  was  no  way  of  acconnting  for  the  fires  except 
on  the  supposition  that  sparks  had  escaped  from  one  or  more 
of  the  locomotives,  which  burned  soft  coal.     These  facts  war- 
ranted the  inference  that  the  fire  was  communicated  by  one 
of  the  engines.     Such  was  a  possible  cause  of  the  effect  pro- 
duced ;  the  evidence  tended  to  disprove  the  presence  of  any 
other  cause,  and  therefore  it  was  of  course  reasonable  to  be- 
lieve that  this  was  the  real  cause. 

The   i)laintiff,  having   readied  this  stage  in  his  proof,  in- 
voked the  sixteenth  section  of  the  statute  respecting  railroads 


250  NEW  JERSEY  SUPREME  COURT. 

AViley  v.  "West  Jersey  R.  E.  Co. 

and  canals,  [Rev.,  p.  911,)  which  is  as  follows :  "In  every 
action  now  or  hereafter  brought  for  the  recovery  of  damages 
for  an  injury  done  to  the  property  of  any  person  or  corpora- 
tion, by  lire  communicated  by  a  locomotive  engine  of  any 
person  or  railroad  corporation,  in  violation  of  the  preceding 
sections  of  this  act,  proof  that  the  injury  was  so  done  shall  be 
prima  facie  evidence  of  such  violation,  subject,  nevertheless^ 
to  be  rebutted  by  evidence  of  the  taking  and  using  all  prac- 
ticable means  to  prevent  sucli  communication  of  fire  as  by  said 
section  required."  By  force  of  this  act,  the  plaintiff  claimed 
that  the  burden  of  proof  was  cast  upon  the  defendant.  The 
latter,  on  the  other  hand,  denied  that  the  law  became  applica- 
ble until  the  plaintiff  should  further  show  that  the  fire  was- 
communicated  by  the  engine  in  violation  of  the  preceding  sec- 
tions of  the  act,  i.  e.,  for  want  of  the  use  of  screens  or  some- 
other  practicable  appliances.  This  section  of  the  statute  is 
no  doubt  somewhat  inaptly  framed.  Its  language  is  capable 
of  the  construction  for  which  the  defendant  contends,  but 
such  a  construction  renders  it  utterly  futile.  So  interpreted,  it 
would  provide  that  when  the  plaintiff  had  shown  that  fire  was 
communicated  by  a  locomotive  through  lack  of  the  use  of  all 
practicable  means  to  prevent  such  a  result,  that  should  be  prima 
facie  evidence  that  all  practicable  means  had  not  been  used,, 
subject  to  be  rebutted  by  evidence  that  all  practicable  means- 
had  been  used.  The  legislature  could  scarcely  have  intended 
such  an  enactment.  The  design  must  have  been  to  declare  that 
when  fire  was  communicated  to  property  by  any  locomotive 
engine,  that  fact  should  be  prima  facie  evidence  that  all 
practicable  means  had  not  been  employed,  by  those  operating 
it,  against  such  a  disaster,  and  so  place  upon  them  the  burden 
of  proving  the  exercise  of  due  care.  In  view  of  the  excel- 
lent apparatus  invented  to  hinder  the  escape  of  sparks,  the 
inability  of  the  public  lo  know  whether  such  apparatus  has 
been  applied  in  each  instance,  and  the  ease  with  which  the 
managers  of  the  engine  can  show  the  truth,  such  a  rule  is  rea- 
sonable, and  has  been  adopted  in  many  states.  In  some  cases 
it  has  been  held  tiiat,  on  general  principles,  the  escape  of  fire 
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from  an  engine  raises  a  presumption  of  negligence  against  its 
operators.  Ill  Cent.  R.  R.  Co.  v.  Mills,  42  ///.  407  ;  Clemens  v. 
Han.  &  St.  Jo.  R.  R.  Co.,  53  Mo.  366 ;  Ellh  v.  P.  &  R.  R, 
B.  Co.,  2  Ired.  L.  138;  Spaulding  v.  Chic.  &  N.  W.  R.  R. 
Co.,  30  Wis.  110,  and  cases  there  cited.  But  without  affirm- 
ing this,  we  think  such  is  the  statutory  rule. 

The  defendants  next  insist  that  they  successfully  rebutted 
this  presumption  of  negligence,  by  showing  that  upon  each 
of  the  engines  passing  the  place  where  the  fire  began  there 
was  either  a  straight  stack  with  a  Smith's  screen,  or  a  Dia- 
mond top-stack  in  good  order.  An  inspection  of  the  models 
of  these  spark-arresters,  which  were  produced  on  the  trial,, 
and  the  oral  evidence,  warrant  the  opinion  that  one  of  these 
contrivances  was  not  the  best  preventive  of  the  escape  of  fire 
in  the  use  of  soft  coal.  It  was  the  duty  of  the  company  to 
employ  the  most  approved  safeguards,  or,  in  the  words  of  the 
statute,  all  practicable  means  to  obviate  the  danger  of  confla- 
gration. F.  &  B.  Turnpike  Co.  v.  Pkila.  &  Trenton  R.  R.  Co.,. 
45  Fenna.  St.  345.  It  was  therefore  permissiblefor  the  jury 
to  find  that  the  defendants  had  not  fulfilled  their  obligation. 

The  next  ground  taken  is  that  the  burning  of  the  plain- 
tiff's woods  was  not  the  proximate  effect  of  the  defendant's 
negligence.  On  this  point  the  defendant  urges  that  the 
second  fire  must  have  been  but  a  fresh  outbreak  of  the  first; 
that  this  having  been  called  to  the  attention  of  the  tenant  of 
the  laud  on  which  it  started,  it  was  his  duty  to  extinguish  il  if 
possible,  and  his  failure  to  do  so  was  negligence ;  that  this  neg- 
ligence, having  intervened  between  the  defendant's  negligence 
and  the  plaintiff's  injury,  broke  the  causal  connection  between 
them,  and  so  relieved  the  defendant.  The  defect  in  this  con- 
tention lies  in  the  suggestion  that  the  mere  failure  of  a  third 
person  to  extinguish  the  fire  could  be  regarded  as  severing  the 
train  of  causation  between  the  defendant's  fault  and  the  in- 
jury. The  rule  of  law  requires  that  the  damages  chargeable 
to  a  wrong-doer  must  be  shown  to  be  the  natural  and  proxi- 
mate effects  of  his  delinquency.  The  term  "  natural "  imports 
that  they  are  such  as  might  reasonably  have  been  foreseen^ 
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such  as  occur  in  an  ordinarv  state  of  things ;  the  term  "  proxi- 
mate "  indicates  that  there  must  be  no  other  culpable  and  effi- 
cient agency  intervening  between  the  defendant's  dereliction 
and  the  loss.  Caff  v.  Neioark  &  N.  Y.  R.  R.  Co.,  6  Vroom 
17;  D.,  L.  &  W.  R.  R.  Co.  v.  Salmon,  10  Vroom  299.  Now, 
the  spread  of  the  fire  was  a  natural  result  of  its  kindling, 
and  the  failure  to  extinguish  it  was  not,  in  any  just  sense,  an 
■efficient  cause  of  its  spreading ;  it  was  merely  the  absence  of 
prevention.  Although  that  failure  might  be  culpable,  yet  it 
neither  added  to  the  original  force  nor  gave  it  new  direction, 
and  hence,  in  tracing  back  the  line  of  causation,  it  would  not 
be  noticed  as  a  potent  agency.  The  nearest  culpable  cause 
•was  the  escape  of  the  spark  from  the  engine.  Hence  on  this 
point  the  defendant  has  not  been  injured. 

The  last  claim  is  that  the  damages  are  excessive.  The  facts 
upon  which  these  should  be  calculated  are  uncertain,  but  the 
•evidence  will  justify  tiie  verdict.  According  to  the  plaintiff's 
witnesses,  there  was  a  loss  of  nine  years'  growth  of  timber, 
equivalent  to  four  and  a  half  cords  of  wood  per  acre,  on 
three  hundred  and  thirty-seven  acres,  wortii  $1.25  per  cord. 
According  to  the  defendant's,  it  would  not  exceed  two  and  a 
■quarter  cords  per  acre,  on  two  hundred  and  eighty-nine  acres, 
-at  seventy-five  cents  a  cord.  The  verdict  is  about  a  mean  be- 
tween these  estimates. 

Let  the  rule  to  show  cause  be  discharged,  with  costs. 


l^ELLIE   F.   SPARKMAN   AND   HUSBAND    (WHO   SUES   FOR 
THE  USE  OF  GEORGE  CLARK)  v.  FRANCIS  N.  GOVE. 

1.  The  grantee  in  a  deed,  by  accei)ting  the  same,  becomes  liable  on  the 
covenants  therein  purporting  to  be  made  by  him,  just  as  if  he  had 
signed  and  sealed  the  instrument. 

2.  A  covenant  by  the  grantee  in  a  deed  to  assume  a  mortgage,  for 
payment  of  which  the  grantor  is  personally  liable,  binds  tlie  grantee 
to  pay  the  mortgage  debt. 
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3.  In  an  action  for  breach  of  tlie  defendant's  covenant  to  pay  a  debt 
which  the  plaintiff  owes,  the  ilmnages  recoverable  are  the  full  amount 
of  the  debt  although  the  plaintiff  may  not  yet  have  paid  the  same. 


In  covenant.    On  case  certified  from  the  Morris  Circuit. 

Argued  at  February  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Reed  and  Magie. 

For  the  plaintiff,  Theo.  Little. 

For  the  defendant,  H.  C.  Pitney. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  plaintiffs  on  April  1st,  1873,  conveyed  to 
the  defendant  certain  lands  by  deed  containing  the  following 
clause  :  "  Subject  to  certain  mortgages,  now  liens,  &c.,  one  to 
secure,  &c.,  the  other  to  secure  the  payment  of  the  sum  of 
$3000,  with  interest,' and  which  mortgages  are  assumed  by 
the  party  of  the  second  part."  The  mortgage  for  §3000  had 
been  made  by  the  plaintiffs  to  E,  F.  C.  Young  to  secure  their 
bond  to  him  for  that  sum,  and  the  bond  and  mortgage  were 
subsequently  assigned  by  Young  to  George  Clark  for  $460. 
They  were  due  before  suit.  The  action  was  brought  for 
breach  of  the  covenant  to  assume  the  mortgage,  and  purports 
on  the  record  to  be  "  for  the  use  of  George  Clark." 

The  cause  was  tried  at  the  Morris  Circuit,  whence  the  fol- 
lowing questions  are  certified  for  the  advisory  opinion  of 
this  court,  viz.:  First.  Are  plaintiffs  entitled,  upon  said  facts, 
to  recover  more  than  nominal  damages  ?  Second.  If  entitled 
to  recover  more  than  nominal  damages,  are  they  entitled  to 
recover  only  the  sum.  named  in  the  assignment  to  the  real 
plaintiff,  or  the  whole  amount  remaii\ing  due  and  unpaid  on 
tlie  bond  and  mortgage  ? 

The  grantee  in  a  deed,  by  accepting  the  same,  becomes  lia- 
ble on  the  covenants  therein  purporting  to  be  made  by  him. 
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just  as  if  he  had  signed  and  sealed  the  instrument.  Finley 
X.  Simpson,  2  Zab.  311. 

The  covenant  in  the  present  case  was  one  to  pay  the  mort- 
gage. Its  language,  "  which  mortgages  are  assumed  by  the 
party  of  the  second  part,"  imports  that  the  grantee  entered 
into  a  personal  obligation,  and  took  upon  himself  the  duties 
of  the  covenantees  with  regard  to  the  mortgage.  Those  duties 
comprised,  in  this  instance,  an  obligation  to  pay  the  mortgage 
debt  at  its  maturity,  and  this  obligation  must  therefore  be 
considered  as  assumed  by  the  defendant.  His  covenant  is  not 
fiiirly  capable  of  any  less  onerous  interpretation.  Braman  v. 
Dowse,  12  Cush.  227. 

On  the  breach  of  such  a  covenant,  the  damages  recoverable 
are  a  sum  sufficient  to  put  the  plaintiff  in  the  position  in 
which  he  would  have  stood  if  the  covenant  had  been  kept, 
L  e.,  one  of  complete  exoneration  from  the  obligation  which 
the  defendant  had  agreed  to  discharge.  Such  sum  is  the 
whole  amount  of  the  plaintiff's  debt.  The  authorities  to  this 
effect  are  clear  and  weighty.  They  distinguish  between  cases 
growing  out  of  the  mere  liability  of  the  plaintiff  as  surety 
for  the  defendant,  or  mere  contracts  to  indemnify,  on  the  one 
side,  and  cases  resting  upon  the  express  agreement  of  the  de- 
fendant with  the  plaintiff  to  pay  a  debt  for  which  the  plain- 
tiff or  his  property  is  bound.  In  the  former  class,  payment 
by  the  surety  or  actual  loss  must  precede  recovery  ;  in  the 
latter,  the  promisee,  on  breach,  may  recover  the  amount  of  the 
debt.  A  few  decisions  only  need  be  cited  to  show  the  strength 
of  the  rule. 

In  Leihbridge  v.  Myiton,  2  B.  &  Ad.  772,  the  defendant 
had  conveyed  to  the  plaintiffs,  upon  the  usual  trusts  of  a  mar- 
riage settlement,  certain  estates  subject  to  encumbrances 
amounting  to  £1 9,000.  Those  the  defendant  covenanted  to  pay 
off  within  twelve  months  after  the  man'iao-e,  but  failed  to  do 
so.  The  suit  was  for  breach  of  this  covenant,  and  a  sher- 
iff's jury  having  given  only  nominal  damages,  the  Court  of 
King's  Bench  sot  aside  the  inquisition  upon  the  ground  that 
the  plaintiffs  were  entitled  to  recover  the  whole  amount  of  the 
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encumbrances,  the  judges  suggesting  that  it  was  for  the  de- 
fendant to  resort  to  equity  if  he  had  equity  on  his  side,  for 
at  law  the  right  of  the  plaintiffs  was  to  have  the  estates  unen- 
cumbered. 

In  Rector,  dx.,  of  Trinity  Church  v.  Higgins,  48  N.  Y. 
532,  the  defendant,  as  lessee  of  the  plaintiff,  had  covenanted 
with  the  plaintiff  to  pay  all  the  assessments  imposed  during 
tlie  term  upon  the  demised  premises.  The  Court  of  Appeals 
held  that,  upon  breach,  the  lessor  could  recover  the  full 
amount  of  these  assessments,  although  they  had  not  been  paid 
by  the  plaintiff,  nor  had  any  proceedings  been  instituted  by 
the  public  authorities  to  enforce  collection. 

In  these  two  cases  it  was  the  property  only  of  the  plaintiffs 
which  could  be  held  for  the  debt,  and  it  does  not  appear  that 
there  was  any  other  mode  of  compelling  the  defendant  to  pay, 
save  by  action  of  the  plaintiff. 

In  Port  v.  Jackson,  17  Johns.  239,  Port,  as  lessee,  and 
Jackson,  as  assignee  of  the  term  and  terre-tenant,  were  both 
liable  to  the  landlord  for  the  rent  of  the  demised  premises, 
^nd  Jackson  covenanted  with  Port  that  he  would  pay  it. 
Having  failed,  it  was  held  that  Port  could  recover  from  Jack- 
son the  whole  amount  of  the  rent  in  arrears,  although  he 
Jiimself  had  not  paid  it. 

So,  in  3Intter  of  Negus,  7  Wend.  499,  Sinnott  and  Ne- 
gus, as  partners,  were  jointly  liable  for  certain  debts,  and 
Negus  gave  Sinnott  his  bond  conditioned  for  their  payment. 
The  court  decided  that  Sinnott  was  entitled  to  the  amount  of 
the  debts  as  damages  upon  his  bond,  although  the  debts  still 
remained  unpaid. 

In  Loosemore  v.  Radford,  9  M.  &  W.  657,  the  defendant, 
iis  principal,  and  the  plaintiff,  as  his  surety,  were  joint  makers 
of  a  promissory  note,  which  the  defendant  expressly  cove- 
nanted with  the  plaintiff  to  pay  according  to  its  tenor.  The 
note  being  unpaid  at  maturity,  the  plaintiff  sued  for  breach 
of  the  covenant,  without  himself  paying  the  debt,  and  recov- 
ered the  full  amount  thereof  from  the  defendant.  The  Court 
of  Exchequer  refused  a  rule  for  a  new  trial,  Parke,  B.,  saying: 
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"  The  defendant  may  perhaps  have  an  equity  that  the  money 
he  may  pay  to  tlie  plaintiff  shall  be  applied  in  discharge  of 
his  debt ;  but  at  law  the  plaintiff  is  entitled  to  be  placed  in 
the  same  situation  under  this  agreement  as  if  he  had  paid  the 
money  to  the  payees  of  the  bill." 

In  these  three  cases  the  plaintiffs'  obligations  were  merely 
personal,  and  payment  to  the  plaintiffs  would  not  discharge  the 
defendants,  who  would  remain  legally  responsible  to  the  origi- 
nal creditors. 

The  case  of  Furnas  v.  Durgin,  119  Mass.  500,  seems  to 
be  exactly  like  the  one  before  us.  The  defendant,  by  accept- 
ing from  the  plaintiff  a  deed  of  land  subject  to  a  mortgage, 
had  covenanted  to  pay  the  mortgage,  for  which  the  plaintiff 
was  personally  liable.  The  court  held  that,  on  breach,  tlie 
plaintiff  could  recover  the  full  amount  of  the  mortgage,  say- 
ing :  "  There  is  no  reason  why  an  agreement  may  not  be  made 
which  shall  bind  the  party  so  contracting  to  pay  the  debt 
which  another  owes,  and  thus  relieve  him  or  his  estate  from 
it,  and  if  the  promise  thus  made  is  not  kept,  why  the  prom- 
isee should  not  recover  a  sum  sufficient  to  enable  him  so  to 
do." 

Other  cases  to  similar  effect  will  be  found  cited  in  the 
opinions  above  referred  to,  and  need  not  be  here  again  men- 
tioned. 

Although  this  rule  may  occasionally  expose  the  promisor  to 
some  danger  of  being  twice  compelled  to  pay  the  same  debt, 
yet  the  risk  can  always  be  escaped  by  exact  performance  of 
his  contract,  and,  where  he  is  in  default,  the  instances  will  be 
rare  in  which  the  court  rendering  judgment  against  him  will 
not  protect  him  from  loss,  and  even  in  these  instances  a  timely 
resort  to  equity  will  afford  him  relief.  In  the  present  case 
his  security  is  complete,  for  the  plaintiffs,  by  suing  on  the 
record  "for  the  use  of"  the  mortgagee,  have  clearly  put  it  in 
the  power  of  the  defendant  to  obtain  cancellation  of  the  judg- 
ment by  paying  that  creditor. 

Let  the  Circuit  be  advised  that  the  plaintiffs  are  entirlod  to 
recover  the  amount  due  upon  the  mortgage. 
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CAMDEN  SAFE  DEPOSIT  AND  TRUST  COMPANY  v.  THOMAS 

ABBOTT. 

1.  A  power  of  attorney,  authorizing  the  agent  to  sign  the  principal's 
name  to  any  paper  or  papers,  notes,  &c.,  does  not  justify  the  signing 
of  such  documents  for  purposes  outside  of  the  principal's  business. 

2.  The  holder  of  a  note,  signed  by  the  agent,  under  such  a  power,  with 
the  principal's  name,  for  the  purpose  of  raising  money  for  the  agent's 
own  use,  must  show  that  he  is  a  bona  fide  holder,  for  value,  before  ma- 
turity, in  order  to  recover  against  the  principal. 


On  rule  to  show  cause. 

Argued  at  February  Term,  1882,  before  Justices  Dixon, 
Reed  and  Magie. 

For  the  rule,  Chas.  T.  Reed. 

Contra,  Samuel  H.  Grey. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.     This  suit  was  brought  upon  a  promissory  note 
drawn  to  the  order  of  J.  R.  Abbott,  signed  with  the  defend- 
ant's name  by  Jesse  R.  Abbott,  who  acted  under  a  power  of 
attorney  of  the  following  tenor  : 

"  Sir  :  This  is  to  certify  that  J.  R.  Abbott  *  *  * 
is  this  day  appointed  with  power  of  attorney,  and  authorized 
by  me  to  sign  my  name  to  any  paper  or  papers,  notes,  &c. 

"  T.  Abbott. 

"  Dated  Sept.  18th,  1878. 

"  Witness  present,  William  J,  Westcott." 

On   the  trial   a   question   was    raised    whether  the    words 
"  notes,  &c.,"  were  not  added  fraudulently  after  the  defendant 
Vol.  XV.  b 
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had  executed  the  instrument,  but  the  jury  found  against  this 
proposition.  Such  an  inquiry  seems  scarcely  important,  for 
the  language  of  the  power,  without  those  words,  is  so  general 
that  it  is  hardly  possible  to  interpret  them  in  such  manner  as 
to  exclude  an  authority  to  sign  notes  on  proper  occasions. 

But  in  whichever  form  the  instrument  was  delivered,  it  did 
not  justify  the  signing  of  notes  for  purposes  outside  of  the 
principal's  business.  GuHck  v.  Grover,  4  Vroom  463 ;  Stainer 
y.  Tysen,  3  Hill  279. 

The  note  in  suit  was  given  for  such  a  purpose,  it  having 
been  put  forth  for  the  personal  benefit  of  the  attorney,  who 
converted  its  proceeds  to  his  own  use.  It  was  therefore  issued 
under  an  apparent  authority,  but  in  fraud  of  the  principal. 
The  holders  of  such  notes  can  recover  of  the  principal  only  on 
showing  that  they  took  them  for  value,  before  maturity,  and 
bona  fide.  North  River  Bank  v.  Aymar,  3  Hill  262  ;  Dun- 
can V.  Gilbert,  5  Dutcher  521  ;  Hamilton  v.  Vought,  5  Vroom 
187 ;  Bird  v.  Daggett,  97  Mass.  494. 

The  only  evidence  touching  this  matter,  in  the  record  be- 
fore us,  is  that  the  attorney  received  the  amount  of  the  note, 
but  when,  from  whom,  and  under  what  circumstances,  do  not 
appear. 

The  verdict  for  the  plaintiff  must  therefore  be  set  aside, 
and  a  new  trial  granted. 

In  the  case  of  Joseph  J.  Read  against  the  same  defendant, 
also,  the  rule  is  made  absolute  for  the  same  reason. 
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STATE,  EX  EEL.   GUSTAVUS  W.  RADER  ET  AL.,  v.   TOWN- 
SHIP COMMITTEE  OF  THE  TOWNSHIP  OF  UNION. 

1.  The  obligation  of  a  contract  which,  when  made,  was  unenforceable  by 
reason  of  some  irregularity,  but  which  has  been  validated  by  reason 
of  a  subsequent  law,  is  protected  by  the  constitution  to  the  same  ex- 
tent as  if  the  contract  had  been  strictly  legal  at  first. 

2.  The  obligation  of  such  a  contract  includes  the  remedies  which  would 
have  been  available  for  its  enforcement  if  it  had  been  valid  when 
made,  or  such  other  remedies  as  may  have  been  lawfully  substituted 
therefor. 

On  demurrer  to  return  to  alternative  writ  of  mandamus. 

Argued  at  February  Term,  1882,  before  Justices  Dixon 
and  Reed. 

For  the  relators,  Wm.  P.  Wilson,  Wm.  C.  Spencer  and 
Robert  S.  Green. 

For  the  defendants,  Q'oss,  Bergen  &  Noe. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  relator  having  amended  his  alternative 
writ  of  mandamus  so  as  to  meet  the  objections  which  prevailed 
against  it  in  Rader  v.  Township  of  Union,  14  Vroom  518,  the 
township  committee  has  made  return,  setting  forth  in  sub- 
stance that  it  has  no  money  to  pay  the  relator's  judgment  and 
no  lawful  means  of  raising  any.  On  demurrer  to  this  return 
the  case  is  presented  for  decision. 

The  principal  question  is  indicated  by  the  following  facts: 
The  contract  upon  whic^ii  the  relator's  judgment  was  recovered 
was  made  with  the  commissioners  of  public  roads  in  the 
southeasterly  road  district  of  the  township  of  Union,  actmg 
under  their  charter  of  March  29th,  1871,  {Pamph.  i.,  p. 
1034) ;  this  charter  was  held  to  be  unconstitutional,  for  want 
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of  a  proper  declaration  of  its  object  in  its  title,  and  the  con- 
tract was  therefore  regarded  as  originally  unwarranted  by  any 
law  and  unenforceable,  {Rader  v.  Township  of  Union,  10 
Vroom  509,  519  ;  S.  C,  12  Vroom  617) ;  by  a  law  passed  April 
1st,  1872,  {Pamph.  L.,  p.  972,)  the  act  of  1871  was  repealed, 
but  the  contract  was  validated  and  made  obligatory  upon  the 
defendants,  and  they  were  authorized  to  issue  bonds  of  the 
township  of  Union  and  borrow  money  for  the  payment  of  such 
sums  as  might  be  due  upon  it,  {Rader  v.  Township  of  Union, 
14  Vroom  518) ;  afterwards,  on  April  21st,  1876,  the  legisla- 
ture enacted  that  township  bonds  should  not  be  issued  save 
upon  petition  and  resolution  of  the  taxpayers  of  the  town- 
ship, {Rev.y  p.  1202,  §  5,)  conditions  which  in  the  present  case 
have  not  been  complied  with,  and  the  question  is  whether  this 
last  act  is  operative  against  the  relator.  He  insists  that  it  is 
unconstitutional  as  to  him,  because  impairing  the  obligation 
of  his  contract ;  while  the  defendants  contend  that  the  con- 
tract has  not,  and  never  had  any  constitutional  obligation,  and 
that  all  of  the  relators'  rights,  since  they  spring  out  of  the 
legislation  of  1872,  are  subject  to  legislative  modification  or 
repeal. 

The  only  obligation  which  the  constitution  guards  is  the 
legal  obligation — the  obligation  which  is  recognized  by,  and 
results  from  the  law  of  the  state  in  which  the  contract  is 
made.  3  Story  on  Const.,  §  1374.  Moral  obligations  are,  of 
course,  beyond  the  reach  of  human  enactments.  Says  the  Su- 
preme Court  of  the  United  States :  "  The  obligation  of  a  con- 
tract is  the  means  provided  by  law  by  which  it  can  be  enforced 
— by  which  the  parties  can  be  obliged  to  perform  it ;  what- 
ever legislation  lessens  tlie  efficacy  of  these  means  impairs 
the  obligation."  Louisiana  v.  New  Orleans,  102  U.  S.  203. 
Thus  it  appears  that  the  constitutional  obligation  of  a  con- 
tract is  not  anything  inherent  directly  in  the  contract  itself, 
but  is  to  be  found  in  the  law  which  governs  it.  There  is 
nothing  in  the  language  of  our  organic  laws  suggestive  of  any 
distinctions  among  tlie  obligations  of  contracts.  'AH  such  ob- 
ligations, as  widely  as  they  can  be  the  subject  of  legislation,. 
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are  referred  to  as  if  embraced  in  a  single  class.  In  the  pro- 
vision of  our  state  constitution  concerning  remedies,  only  those 
existing  when  the  contract  was  made  are  protected,  but  the 
clause  regarding  obligations  is  unlimited,  and  whatever  may, 
with  propriety,  be  termed  the  obligation  of  a  contract  is  ren- 
dered inviolable.  Now,  it  seems  to  me  that  among  such  ob- 
ligations may  be  ranked  those  imposed  by  laws  curing  ille- 
gality in  prior  contracts,  as  well  as  those  arising  from  laws  in 
existence  when  the  contract  was  made.  We  commonly  speak 
of  these  subsequent  statutes  as  validating  the  contract,  mak- 
ing the  contract  binding,  thus  ascribing  to  the  contract  all  the 
force  which  the  law  possesses ;  and  in  all  suits  to  vindicate 
the  rights  which  the  contract  and  the  law  together  perfected, 
the  contract  alone  would  be  pleaded  as  the  basis  of  legal  obli- 
gation. True,  a  distinction  may  be  drawn  between  strictly 
legal  contracts  and  bargains  originally  unenforceable  but  vali- 
dated by  subsequent  laws,  upon  the  ground  that  in  the  former 
class  the  parties  might  be  regarded  as  contracting  in  view  of 
the  laws  that  bound  them  ;  but  when  we  remember  that,  in 
the  latter  class  also,  the  parties  must  be  considered  as  bargain- 
ing in  view  of  the  power  of  the  legislature  to  pass  laws  which 
should  bind  them,  the  distinction  becomes  shadowy  and  un- 
important. If,  in  the  one  case,  the  parties  have  agreed  to  be 
bound  at  once,  in  the  other  they  have  agreed  to  be  bound  as 
soon  as  the  legislature  shall  so  enact,  and  when  the  enactment 
is  made,  they  then  are  bound  according  to  the  terms  of  their 
agreement.  In  both  cases  it  is  equally  proper  to  designate  the 
power  which  binds  them  as  the  obligation  of  their  contract. 
This  being  so,  the  obligation,  as  soon  as  it  comes  into  exist- 
ence, passes  under  the  shield  of  the  constitution. 

If  we  turn  from  the  mere  language  of  this  constitutional 
provision  to  the  spirit  which  may  be  presumed  to  have  dicta- 
ted it,  it  will,  I  think,  there  also  appear  that  no  difference 
should  be  attempted  between  these  two  classes  of  contracts. 
It  is  unjust  and  productive  of  general  inconvenience  to  impair 
the  obligations  which  parties  have  voluntarily  assumed,  be- 
cause honest  men  act  upon  the  expectation  that  such  obliga- 
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tions  will  be  permanent,  otherwise  they  cannot  prudently  act 
at  all.  But  equally,  when  parties  have  contracted  to  assume 
obligations,  but  have  failed  of  their  purpose  by  reason  of  non- 
compliance with  some  rule  of  conduct,  and  afterwards  a  law 
remedies  the  defect,  and  the  obligations  are  thus  legalized^ 
then  also  they  act  upon  the  same  expectation  ;  and  it  would 
be  as  unjust  and  inconvenient  to  society  in  the  latter  case  a& 
in  the  former  to  deny  to  men  those  rights  in  expectation  of 
which  they  have  performed  their  own  legal  duties. 

Hence  I  conclude  that  the  obligation  of  a  contract  origin- 
ally unenforceable,  but  validated  by  subsequent  law,  stands 
upon  the  same  footing  as  if  it  had  been  strictly  legal  at  first. 

With  regard  to  the  particular  contract  now  under  review, 
there  is  another  consideration  leading  to  the  same  conclusion. 
The  principals  in  the  contract  w^ere  the  relator  and  the  public, 
the  latter  acting  through  the  commissioners  of  the  road  dis- 
trict as  their  agent.  But  because  of  the  improper  title  of  the 
statute  of  1871,  the  authority  of  the  agent  was  defective,  and 
the  contract  was  of  imperfect  obligation.  The  law  of  1872 
cured  this  defect  and  ratified  the  contract.  Now,  ratification, 
when  it  binds  at  all,  binds  as  fully,  to  all  intents  and  pur- 
poses, as  original  authority.  "  Omnis  ratihahitio  retrotrahi- 
tur,  et  mandato  priori  cequiparatur."  And  a  ratification,  once 
deliberately  made,  becomes,  eo  instanti,  obligatory,  and  can- 
not be  afterward  revoked  or  recalled.  Story  on  Agency,  §§ 
244,  250.  This  contract  is  therefore  now  as  valid  as  if  made 
under  a  constitutional  law. 

Hitherto  the  expression  used  to  denote  that  which  was  per- 
fected by  the  law  of  1872,  has  been  "  the  obligation  of  the 
contract."  It  remains  to  notice  that  this  embraces  the  duty 
of  the  defendants  to  borrow  money  by  issuing  township  bonds, 
in  order  to  pay  the  relator's  debt.  This  duty  constitutes  an  im- 
portant, indeed,  the  only  valuable  remedy  of  the  relator.  The 
power  of  assessment,  even  if  an  improvement  has  been  made 
which  will  justify  its  exercise,  (a  fact  not  shown  in  the 
record,)  is  by  no  means  so  advantageous  to  him.  Now,  in 
legal  parlance,  the  obligation  of  a  contract  includes  the  reme- 
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dies  for  its  enforcement.  Such  is  the  purport  of  the  language 
already  quoted  from  the  opinion  of  the  Federal  Supreme 
Court  in  Louisiana  v.  New  Orleans,  and  such  is  also  the  view 
of  this  court,  plainly  expressed  in  Baldwin  v.  Flagg,  14  Vroom 
495,  where  it  is  said  :  "■  The  effort  to  draw  any  definite  line 
of  demarcation  between  a  law  affecting  the  obligation  of  a 
contract  and  one  relating  to  the  remedy  upon  it,  within  this 
constitutional  provision,  is  impracticable.  *  *  *  The 
obligation  of  a  contract  is  synonymous  with  the  ability  to  en- 
force its  performance."  It  is  also  true  that  the  remedy  now 
sought  stands  instead  of  one  that  was  provided  when  the  con- 
tract was  made.  For  the  act  of  1871  declared  that  the  com- 
missioners of  the  road  district  should  have  power  to  borrow 
money  to  pay  for  the  cost  of  the  improvements  which  they  were 
to  make,  and  to  issue  their  bonds  therefor.  In  Rader  v.  South- 
easterly  Road  District,  7  Vroom  273,  it  was  held,  assuming 
this  act  to  be  valid,  that  the  revocation  of  this  power  by  the 
statute  of  1872  was  justified,  against  prior  contracts,  upon  the 
ground  that  the  latter  act  conferred  a  like  power  upon  the 
township  committee,  and  so  the  remedies  of  the  contractor 
were  substantially  preserved.  If  they  had  not  been,  the  revo- 
cation would  have  been  declared  unconstitutional.  Since, 
therefore,  the  legislature  has  substituted,  for  the  remedy 
under  the  act  of  1871,  a  similar  remedy  under  the  act  of 
1872,  this  is  entitled  to  the  same  constitutional  guaranty  as 
that  would  have  possessed,  [Munday  v.  Rahway,  14  Vroom 
338) ;  and  if  we  are  right  in  our  determination  that  the  re- 
lator's contract  now  stands  upon  the  same  footing  as  if  origi- 
nally legal,  this  remedy  is  one  which  the  legislature  may  not 
impair.  That  it  would  be  impaired,  if  the  act  of  1876  were 
effective,  is  too  plain  for  argument. 

The  result  therefore  is,  that  this  statute  cannot  be  applied 
to  the  relator's  judgment;  that  the  defendants  have  still  the 
power  to  borrow  money  by  issuing  township  bonds,  and  that 
their  return  to  the  mandamus  is  not  well  founded  in  law. 
Hence  judgment  upon  the  demurrer  must  be  rendered  against 
them. 


264  NEW  JERSEY  SUPREME  COURT. 

Slape  V.  State. 

In  the  similar  cases  of  Magie,  Drake,  Davenport,  Avery 
and  Little,  against  the  same  defendants,  the  same  conclusions 
are  reached. 


HENRY  L.  SLAPE  v.  STATE  OF  NEW  JERSEY. 

In  scire  facias  upon  an  alleged  forfeiture  of  a  recognizance,  entered  into 
before  a  justice  of  the  peace,  for  the  appearance  of  a  criminal  at  the 
Oyer,  it  must  be  averred  that  the  so-called  recognizance  was  filed  in 
the  court  where  the  appearance  was  to  be  made. 


On  error  to  the  Atlantic  Circuit. 

Argued  at  February  Term,  1882,  before  Justice  DixoN. 

For  the  plaintiff  in  error,  A.  H.  Slape. 

For  the  state,  A.  H.  Sharp. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  writ  of  error  brings  up  a  judgment  of 
the  Atlantic  Circuit,  rendered  against  Harry  Slape,  upon  his 
demurrer  to  a  scire  facias  issued  at  the  suit  of  the  state,  upon 
the  supposed  forfeiture  of  a  recognizance  entered  into  Toy  said 
Slape  before  the  mayor  of  Atlantic  City,  conditioned  for  the 
appearance  of  one  Bruuk  at  the  Oyer  and  Terminer  of  At- 
lantic county. 

It  is  necessary  to  notice  only  one  of  the  reasons  alleged  for 
the  reversal  of  this  judgment,  viz.,  that  the  proceedings  fail 
to  show  that  the  acknowledgment  before  the  mayor  had  been 
made  a  record,  so  as  to  support  the  suit  by  scire  facias. 

The  authority  claimed  on  behalf  of  the  state  for  this  offi- 
cer is  that  of  justices  of  the  peace.  Pamph.  L.  1869,^.  1226, 
§9. 
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In  causing  malefactors  to  be  apprehended  and  their  appear- 
ance secured  for  trial  before  liigher  tribunals,  the  functions  of 
iustices   of  the   peace   are  wholly  ministerial.     Schroder  v. 
Ehlei^s,  2  Vroovi  44.     Consequently  the  acknowledgment  of 
a  debt' before  these  magistrates  in  the  exercise  of  this  author- 
ity, even  after  it  is  reduced  to  writing,  is  not  a  record  or  a 
complete  recognizance  until  it  is  enrolled  or  filed  in  a  court 
of  record.     State  v.  Kruise,  3  Vroom  313.     Hence  the  re- 
quirement of  our  statute,  that  every  justice  of  the  peace  who 
shall  let  any  offender  to  bail  shall  certify,  send  or  bring  the 
recognizance  of  bail  to  the  next  term  of  the  court  in  which 
the  offender  shall  be  bound  to  appear.    Rev.,  "Crim.  Proc,"  § 
14.     But   unless   the   acknowledgment   has   thus   become  a 
record,  scire  facias  will  not  lie  to  enforce  it.    For  this  writ,  by 
its  very  definition,  must  be  founded  on  some  matter  of  record, 
as  judgments,  recognizances  and  letters  patent.  Bac.  Abr.,  "Sci. 
fa.,"  A  ;  2  TidcCs  Pr.  982.    It  is  also  a  principle  well  settled 
tliat  this  writ  can  issue  from  no  court  but  the  one  in  posses- 
sion of  the  record  upon  which  it  issues.     Com.  v.  Downey,^  9 
3Iass.  520.     Accordingly,  when  our  statute  authorized  sdre 
facias  out  of  the  Circuit  Court,  upon  forfeiture  of  a  recogni- 
nance  returned  to  the  Oyer  of  the  county,  it  required  the  same, 
i.  e.,  as  I  understand  it,  the  recognizance,  with  the  record  of 
the  default,  which  are  both  essential  to  a  forfeiture,  to  be  first 
certified  into  said  Circuit  Court.    Paviph.  L.  1838-39,  p.  52  ; 
Bev.,  ''Crim.  Proc.;'  §  120. 

In  order,  therefore,  to  justify  this  writ  of  scire  facias,  it 
should  have  been  alleged  that  the  recognizance  had  been  filed 
in  the  Oyer  and  thence  certified  to  the  Circuit.  Such  an  aver- 
ment was  a  matter  of  substance,  and  for  want  of  it  the  judg- 
ment upon  the  demurrer  should  have  been  rendered  for  the 
plaintiff  in  error.  Bridge  v.  Ford,  4  Mass.  641 ;  State  v. 
Kruise,  3  Vroom  313. 

Let  the  judgment  for  the  state  be  reversed. 
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FEANCIS  NEWBOLD  v.  ASA   BROWN  AND  WILLIAM  C. 
SABRONSKY. 

An  action  will  lie  against  a  tenant  from  year  to  year  for  permissive  waste. 


On  demurrer  to  the  declaration. 

The  plaintiff  brings  an  action  against  the  defendants  for 
damages  for  permissive  waste. 

The  first  couut  in  the  declaration  charges  that  the  defend- 
ants held  certain  premises  of  the  plaintiff  as  tenants  from 
year  to  year,  and  during  their  term  they,  not  regarding  their 
duty,  did  allow  the  tables  in  the  green-house  to  become  rotten 
and  dilapidated,  and  the  roof  of  the  potting-house  to  become 
rotten  and  unstable  and  liable  to  fall  down,  and  one  of  the 
boilers  in  the  green-house  to  break  and  remain  out  of  repair, 
and  permitted  the  said  premises  to  be  and  continue  ruinous, 
foul,  prostrate,  and  in  untenantable  repair  and  condition  for 
want  of  needful  and  necessary  repair. 

The  second  count  charges  that  the  said  tenants  undertook 
to  use  the  said  premises  in  a  tenant-like  and  proper  manner, 
but  used  the  same  in  an  untenant-like  and  improper  manner, 
by  reason  whereof  they  became  and  were  and  still  are  ruin- 
ous, &c. 

To  this  declaration  the  defendants  file  a  general  demurrer. 

Argued  at  February  Term,  1882,  before  Justices  DixON, 
Reed  and  Magie. 

For  the  demurrer,  P.  Woodruff. 

Contra,  G.  W.  Hubbell. 
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The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  question  discussed  upon  the  argument  of 
this  demurrer  is  this :  Will  an  action  for  permissive  waste  lie 
against  a  tenant  from  year  to  year  ? 

It  was  entirely  settled  at  common  law  that  an  action  for 
waste  lay  against  the  holder  of  the  legal  estates  of  guardian 
in  chivalry,  tenants  in  dower  or  by  the  curtesy,  but  that  ten- 
ants who  held  conventional  estates  for  life  or  years,  inasmuch 
as  the  reversioner  could  have  protected  himself  by  his  deed  or 
lease,  were  irresponsible. 

For  the  purpose  of  imposing  upon  the  latter  class  of  ten- 
ants a  liability  for  permissive  waste,  the  statutes  of  Marl- 
bridge  and  of  Gloucester  were  passed  and  substantially  re-en- 
acted in  this  state.  The  text  and  object  of  those  statutes  are 
stated  and  discussed  at  length  in  the  case  of  Moore  v.  Toion- 
shend,  4  Vroom  284. 

That  these  statutes  applied  to  conventional  estates  for  life 
was  settled.  That  they  did  not  apply  to  tenancies  at  will  was 
also  settled.  AVhether  they  included  terras  for  years  was  a  sub- 
ject upon  which  there  existed  in  England  diverse  opinions. 

That  they  do  include  such  terms  is  settled  as  the  law  of 
this  court  in  the  case  of  Moore  v.  Townshend,  and  I  think 
the  conclusion  so  reached  involved  a  solution  of  the  present 
question  against  the  position  taken  by  the  demurrant.  It  is 
true  that  there  are  legal  writers  of  authority  who,  while  ad- 
mitting that  an  action  for  permissive  waste  will  lie  against  a 
tenant  for  years,  either  deny  or  doubt  that  it  will  lie  against 
a  tenant  from  year  to  year.  Add.  on  Torts  283  ;  Wood's  Land., 
and  Ten.,  §  427 ;  Taylor's  Land,  and  Ten.,  §  688.  For  these 
statements  they  each  vouch  as  authorities  some  of  the  follow- 
ing cases  :  Heme  v.  Benxhow,  4  Taunt.  764 ;  Gibson  v.  Wells, 
1  Bos.  &  P.  N.  R.  290 ;  Martin  v.  Gilham,  7  Ad.  &  E. 
540 ;  Toii'iano  v.  Young,  6  C.  tt  P.  8. 

In  Heme  v.  Benlow  it  does  not  appear  that  the  tenancy  was 
from  year  to  year,  nor  does  it  appear  what  the  holding  was. 

Gibson  V.  Wells  was  a  case  of  strict  tenancy  at  will. 

Martin  v.  Gilham  was  decided  upon  the  pleadings,  the  court 
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holding  that  the  declaration  did  not  charge  permissive,  but 
commissive  waste — that  permissive  only  was  proven  at  the 
trial,  and  there  was  a  variance. 

The  only  case  in  which  it  was  ruled  that  an  action  for  per- 
missive waste  would  not  lie  against  a  tenant  from  year  to  year 
is  that  of  Torriano  v.  Young,  and  this  case  is  properly  criti- 
cised and  disregarded  in  the  opinion  in  Moore  v.  Townshend. 
The  decision  in  Torriano  v.  Young  did  not  go  upon  the 
ground  that  a  tenancy  from  year  to  year,  so  far  as  it  regarded 
the  question  under  discussion,  differed  in  any  respect  from  a 
tenancy  for  years.  In  no  case  in  which  this  question  has  been 
discussed,  in  the  argument  of  counsel  or  in  the  opinion  of 
courts,  has  it  been  suggested  that  one  rule  applied  to  tenants 
for  years  and  another  to  tenants  from  year  to  year.  The 
earlier  commentators  upon  the  scope  of  the  statutes  of  Marl- 
bridge  and  Gloucester  included  within  their  operation  both 
classes  of  tenants.     1  Sdund.  323,  b,  note  7. 

Conceding  that  these  acts  cover  tenancies  for  years,  it  seems 
too  obvious  for  argument  that  they  include  the  tenants  in  this 
case  holding  from  year  to  year. 

It  is  true  that  many  such  estates*  had  their  origin  in  ten- 
ancies at  will,  and  the  tenant  at  will  was  not  called  upon  to 
repair,  because  he  had  no  certainty  of  enjoyment. 

The  moment  however,  the  tenancy  at  will  becomes  a  tenancy 
from  year  to  year,  the  tenant  acquires  a  right  of  a  fixed  period 
of  occupation.  It  is  a  term  which  may  be  assigned,  {Pleasant 
V.  Benson,  14  East  234) ;  demised,  {Curtis  v.  Wheeler,  1  M. 
&  M.  493) ;  mortgaged,  {Barrowes  v.  Grudin,  1  Dow.  &  L. 
213);  taken  upon  execution  at  the  suit  of  creditors  of  the 
tenant,  {Doe  v.  Ridout,  5  Taunt.  519) ;  or  pleaded  as  a  term. 
Tomkins  v.  Lawrence,  S  C.  &  P.  729. 

Indeed,  every  term  from  year  to  year  necessarily  includes 
a  term  for  years. 

It  is  a  term  for  years  with  the  possibility  of  an  -indefinite 
continuity  of  yearly  terms.  Upon  this  ground  it  is  held  that 
a  lease  by  a  tenant  from  year  to  year  to  a  sub  tenant  for  a 
number  of  years,  is  not  an  assignment  of  his  term,  for  by 
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possibility  his  tenancy  may  outlast  the  term,  and  the  tenant 
has  therefore  a  reversionary  interest  in  which  he  may  distrain. 
Oxley  V.  James,  13  M.  &  W.  209. 

This  being  so,  it  follows  that  the  rule  already  enunciated 
in  this  court,  that  a  tenant  for  years  is  answerable  for  permis- 
sive waste,  leads  directly  to  the  conclusion  that  the  present 
action  will  lie. 

There  should  be  judgment  for  the  plaintiff,  with  costs. 


TOWN  OF  UNION  v.  DANIEL  BEKMES  ET  AL.,  IMPLEAD- 
ED WITH  CHARLES  WURTZ. 

In  an  action  against  the  principal  and  his  sureties  upon  a  joint  and  sev- 
eral bond,  for  the  faithful  performance  of  the  duties  of  the  principal 
as  treasurer  of  the  town  of  Union,  a  part  of  whose  duties  was  to  keep 
accurate  books  of  account  and  to  render  abstracts  of  such  accounts  to 
the  councW— Held,  that  his  books  of  account  as  such  treasurer,  and  a 
report  rendered  to  the  council  by  him,  were  competent  evidence 
against  himself  and  his  sureties. 


This  is  a  rule  to  show  cause  why  a  new  trial  should  not  be 
granted.  The  action  is  brought  upon  an  official  bond,  given 
by  Charles  Wurtz,  as  treasurer  of  the  town  of  Union. 

Wurtz  had  been  elected,  annually,  from  the  year  1873  to 
1879.  This  action  is  upon  the  bond  given  for  the  year  1879. 
The  official  year  began  on  the  last  Monday  in  April.  The 
fiscal  year  ran  from  March  14th.  There  are  actions  pending 
also  upon  the  bonds  of  several  preceding  years. 

In  this  case  the  trial  justice,  sitting  as  a  jury,  found  for  the 
plaintiff  the  sum  of  $9073.89. 

Argued  at  February  Term,  1882,  before  Justices  DixoN^ 
Reed  and  Magie. 
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For  the  rule,  G.  Collins. 

Contra^  A.  L.  McDermott. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  legal  question  in  this  case  is  one  involving 
the  law  of  evidence,  and  concerning  the  admissibility  and 
probative  force  of  a  report  made  by  Wurtz,  the  treasurer,  to 
the  board  of  council  on  May  20th,  1879. 

In  this  report  he  charged  himself  with  the  sum  of  $9518.- 
72,  as  the  balance  at  that  time  on  hand. 

Mr.  Wurtz  himself  was  not  produced  as  a  witness,  he 
having  left  the  state. 

The  admission  contained  in  this  report  was  relied  upon  by 
the  plaintiffs  to  charge  Wurtz  and  his  sureties  for  the  year 
1879,  with  a  liability  to  account  for  that  amount.  It  appears 
that  Wurtz  made  some  payments  which  reduced  this  sum 
to  the  amount  found  against  the  defendants. 

Two  positions  are  taken  in  regard  to  the  force  which  should 
be  accorded  to  this  report. 

Counsel  for  the  plaintiffs  contends  that  it  concludes  the  sure- 
ties from  showing  that,  in  fact,  this  amount  was  not  held  by 
Wurtz  during  the  year  1879,  and  the  counsel  for  the  defend- 
ing sureties  claims  that  they  should  not  be  affected  by  this 
admission  of  Wurtz. 

The  report  was  made  during  the  official  year  which  this 
bond  covered,  and  was  made  as  an  official  act  by  the  treasurer. 
Section  11  of  "  An  act  to  amend  and  revise  the  charter  of  the 
town  of  Union,"  [Pamph.  L.  1874,  p.  652,)  provides  that  the 
treasurer  shall  keep  accurate  books  of  account  of  all  moneys 
received  ana  disbursed  by  him,  and  furnish  abstracts  of  such 
accounts  to  the  council  at  any  time,  at  their  request.  The 
books  kept  by  Wurtz  during  the  entire  period  of  his  terms 
were  also  introduced,  which  showed  a  balance  in  his  hands 
amounting  ,to  $9073.84.  The  admission  of  these  was  also 
objected  to. 

The  question  how  far  and  when  the  admissions  of  a  person 
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-vvill  be  evidence  against  his  sureties,  has  received  considerable 
judicial  consideration. 

In  the  case  of  Perchard  v.  Tindall,  1  Esp.  394,  Lord 
Kenyon  received  in  evidence  a  receipt  endorsed  by  a  sheriif 
u{)on  a  warrant  in  an  action  against  the  sheriiF  and  his  sure- 
ties. For  the  defendant  it  was  objected  that  to  prove  this 
fact  Hyndes  himself  ought  to  be  called.  This  was  overruled, 
as  in  fact,  says  the  report,  Hyndes  was  himself  a  defendant. 

The  case  of  Goss  v.  Watlington,  3  Brod.  &  Bing.  132,  was 
an  action  against  the  sureties  upon  the  bond  of  a  deceased 
collector  of  taxes ;  the  court  held  that  the  entries  made  in  his 
books  by  the  collector  were  admissible  against  the  sureties. 
The  ruling  was  put  upon  the  condition  of  the  bond,  a  part  of 
which  was  that  the  collector  should  render  a  perfect  account, 
in  writing,  of  his  collection  and  receipts,  and  should  deliver 
up  all  the  books  and  accounts  entrusted  to  his  care.  The 
view  of  the  court  was  that  they  were  public  books,  which  it 
was  the  duty  of  the  collector  to  deliver  over  to  his  successor, 
and  so  they  became  evidence  against  him.  The  court  inclined 
against  the  admission  of  receipts  for  money  which  he  had 
given. 

Whitnash  v.  George  et  al.,  8  B.  &  C.  556,  was  an  action 
brought  against  the  sureties  of  a  deceased  clerk  in  a  banking- 
house.  The  entries  by  the  clerk  in  the  books  he  kept,  of 
moneys  which  he  had  received,  were  held  competent  evidence 
against  the  sureties,  on  the  ground  that  it  was  a  part  of  the 
duty  of  the  clerk  to  make  these  entries,  and  the  sureties  had 
contracted  that  he  should  perform  his  duty. 

In  the  case  of  Middleton  v.  Melton,  10  B.  &  C.  Zll ,  the 
action  was  against  the  sureties  of  a  deceased  collector,  who 
had  made  entries  in  a  private  book.  In  the  previous  cases 
the  courts  had  admitted  the  entries,  upon  the  ground  that 
they  were  in  public  books,  or  a  book  which  it  was  the  oflBcial 
duty  of  the  principal  to  keep.  In  this  case  the  court  pro- 
nounced that  ground  too  narrow,  and  held  the  entries  in  the 
private  book  admissible  as  an  entry  by  a  deceased  person 
against  his  interest. 
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These  cases,  it  is  perceived,  were  all  actions  against  the 
sureties  of  deceased  principals,  excepting  that  of  Perchard  v. 
riudall,  in  which  the  principal  was  living.  In  the  latter 
case  the  admission  seemed  to  have  been  permitted  upon  the 
ground  that  it  was  of  a  party. 

An  examination  of  the  cases  will  disclose  that  there  are 
two  classes  of  cases  in  which,  whether  the  principal  at  the 
time  of  the  trial  be  living  or  dead,  his  admissions  are  evidence 
against  the  surety ;  within  both  classes  the  present  case  can  be 
ranged. 

Fi7'st.  Where  the  declarations  are  made  as  a  part  of  or  in 
the  transaction  of  the  business,  for  the  proper  performance  of 
which  the  surety  is  bound,  and  so  become  a  part  of  the  res 
gestae.  Bank  v.  Smith,  12  Allen  243;  Pendleton  v.  Bank  of 
Kentucky,!  T.  B.  Mon.  171 ;  Parker  v.  Slate,  8  Blackf.  292  ; 
Lysant  v.  Walker,  5  Bligh  N.  R.  1. 

And  the  case  of  Stetson  v.  City  Bank,  2  Ohio  St.  167,  in 
which  it  was  held  that  where  a  bank  cashier  made  statements 
in  regard  to  past  transactions,  it  was  not  admissible,  because 
not  a  part  of  the  res  gestce,  illustrates  this  rule. 

The  second  class  of  cases  are  those  in  which  the  action  is 
brought  against  the  principal  and  sureties  on  a  joint  or  joint 
and  several  obligation.  Brandt  on  Suretyship,  §  519;  Am- 
herst Bank  v.  Root,  2  Ifetc.  523;  Agricultural  Ins.  Co.  v. 
Keeler,  44  Conn.  161. 

The  present  case  is  included  within  both  these  classes.  The 
duty  of  the  treasurer  was  to  keep  books  of  account  for  all 
moneys  received  and  disbursed  by  him. 

The  entries  in  the  books  which  he  kept  for  the  year  during 
which  the  present  sureties  were  bound  for  his  official  conduct, 
were  acts  not  only  attending  the  performance,  but  a  part  of 
the  duty  to  be  performed,  and  the  entries  in  them  come  within 
the  first  class. 

So  of  the  report ;  it  was  a  part  of  his  duty  to  njake  it,  and 
it  came  within  the  same  rule. 

Again  :  this  action  was  against  a  surety  or  sureties,  not  upon 
a  collateral  guaranty,  but  upon  a  joint  and  several  bond,  upon 
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which  both  principal  and  surety  were  parties.  It  is  included 
within  the  second  class  of  cases,  in  which  the  admission  of  the 
principal  binds  tiie  surely. 

My  conclusion  is,  therefore,  that  the  books  and  the  report 
made  by  the  treasurer  were  evidence  in  this  cause. 

It  was  not  conclusive  against  the  defendants,  but  stood  as 
any  other  evidence  of  any  act  which  does  not  operate  as  an 
estoppel.  No  element  of  estoppel  appearing,  it  was  entirely 
competent  for  the  defendants  to  show  that  it  was  untrue  in 
fact — that  the  default  had  occurred  during  previous  years, 
and  that  the  amount  of  money  indicated  as  the  balance  in 
hand  was  never  received  by  him  during  the  year  covered  by 
the  present  bond. 

This  was  attempted  by  proof  of  loans  made  by  the  treas- 
urer at  various  times  during  previous  years,  and  by  the  bal- 
ances in  bank  at  the  times  of  his  official  report,  as  compared 
with  the  balances  stated  in  the  report.  I  have  carefully  made 
an  examination  of  this  testimony,  and  I  am  unable  to  say 
from  it  that  it  is  proven  with  any  degree  of  certainty  that  any 
default  for  any  amount  which  can  be  ascertained  approxi- 
mately, occurred  during  the  preceding  years  of  Wurtz's 
official  existence.  The  prima  facie  case  made  by  the  admis- 
sion of  Wurlz  in  his  books  and  report,  is  not  overcome  by 
proof  of  such  a  previous  default  as  would  lead  us  to  say  that 
the  finding  of  the  trial  judge  is  erroneous. 

The  rule  should  be  discharged. 


WILLIAM  MAKTIN  v.  JERSEY  CITY  INSURANCE  COMPANY. 

1.  Knowledge  by  the  president  of  an  insurance  company,  who  has  exer- 
cised the  power  of  making  and  renewing  contracts  of  insurance,  that 
the  insured  was  making  additions  to  the  insured  buildings  with  a  ver- 
bal permission  to  do  so,  estops  tlie  company  from  defending  an  action 
brought  upon  the  policy  upon  the  groimd  that,  by  reason  of  such  ad- 
ditions, there  had  been  an  increase  of  risk. 

Vol.  XV.  s 
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2.  Knowledge  by  the  company  of  the  existence  of  a  subsequent  insur- 
ance, followed  by  any  words  or  acts  on  the  part  of  the  company  by 
which  the  insured  is  induced  or  permitted  to  believe  that  the  contract 
of  insurance  is  still  subsisting  and  the  property  of  the  insured  is  still 
protected,  is  a  waiver  of  the  condition  or  an  estoppel  against  an  asser- 
tion that  a  forfeiture  of  the  policy  has  occurred  because  of  a  failure 
of  the  insured  to  comply  with  the  condition  to  give  notice  of  such 
subsequent  insurance  and  have  it  endorsed  upon  the  policy  or  ac- 
knowledged in  writing. 

3.  Where  the  knowledge  of  an  agent  is  to  be  imputed  to  the  company,  it 
should  be  the  knowledge  of  an  agent  authorized  to  bind  the  company 
by  his  acts  in  regard  to  the  transaction  concerning  which  the  knowl- 
edge is  to  operate  as  a  waiver. 

4.  Where  the  case  of  the  plaintiff  rests  upon  an  alleged  waiver  of  a  con- 
dition requiring  the  endorsement  in  writing  of  subsequent  insurances 
by  knowledge  of  an  agent  of  the  company,  followed  by  acts  of  the 
company,  and  it  appears  that  the  evidence  in  regard  to  the  extent  of 
the  agent's  authority  is  meagre  and  unsatisfactory,  and  the  evidence  as 
to  whether  any  information  of  such  insurances  was  given  to  such 
agent  was  contradictory,  a  direction  that  a  verdict  be  rendered  for  the 
plaintiff  is  erroneous 

On  rule  to  show  cause  why  a  new  trial  should  not  be 
granted. 

The  action  was  upon  a  policy  of  insurance  written  by  the 
defendants  upon  property  described  in  the  policy  as  owned  by 
the  plaintiff.  At  the  close  of  the  case  the  trial  justice  directed 
a  verdict  for  the  plaintiff,  and  gave  a  certificate  for  review 
with  a  rule  to  show  cause  why  the  verdict  should  not  be  set 
aside  and  a  new  trial  granted. 

The  facts  are  sufficiently  stated  in  the  opinion  to  show  the 
significance  of  the  legal  contentions  upon  which  a  new  trial  is 
asked. 

Argued  at  February  Terra,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Reed  and  Magie. 

Tor  the  rule,  C.  H.  Winfield. 

Contra,  J.  B.  Vredenburgh. 
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The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  first  point  upon  which  the  defendants  insist 
the  direction  below  was  erroneous  is  that  the  plaintiff  was 
not  the  owner  of  the  property  insured,  as  was  stated  in  the 
policy. 

The  policy  was  issued  to  one  Fowler  in  November,  1863. 
He  was  the  owner.  It  was  assigned  to  Martin  June  12th, 
1882,  by  an  endorsement  as  follows  :  "  This  insurance  is  now 
for  account  and  benefit  of  William  Martin,  owner.  Loss,  if 
any,  payable  as  heretofore." 

The  clause  in  the  present  policy  relative  to  the  statement 
of  the  interest  of  the  person  insured  is  identical  with  the 
clause  upon  the  same  subject  in  the  policy  under  consideration 
in  the  case  of  Franklin  Fire  Ins.  Co.  v.  Martin,  11  Vroom 
668.  In  that  case,  as  in  this,  the  legal  title  was  in  another 
than  the  insured.  The  latter  held  an  agreement  by  which  the 
legal  owner  had  covenanted  to  convey  to  the  insured.  The 
court  held  that  a  party  in  possession  under  a  valid  and  sub- 
sisting contract  for  a  conveyance,  is  not  guilty  of  a  misrepre- 
sentation or  breach  of  warranty  so  as  to  avoid  the  policy,  if 
in  the  application  he  describe  the  property  as  his  property. 
This  rule  is  further  illustrated  in  Carson  v.  Jersey  City  Ins. 
Co.,  14  Vroom  300. 

The  cases  already  decided  rule  the  present  case,  and  there 
is  no  reason  apparent  in  this  phase  of  the  case  why  a  new 
trial  should  be  directed. 

The  second  ground  of  contention  is  that  the  plaintiff  en- 
larged the  size  of  the  insured  buildings,  and  so  increased  the 
risk,  thereby  avoiding  the  policy.  The  first  condition  in  the 
policy  contains  a  clause  providng  that  if,  after  insurance, 
effected  either  by  the  original  policy  or  by  the  renewal 
thereof,  the  risk  shall  be  increased  by  any  means  whatever 
within  the  control  of  the  insured,  such  insurance  shall  be 
void. 

It  appeared  that  Mr.  Martin  put  an  addition  to  the  first  and 
second  floors,  thirty  by  twenty-five  feet,  in  the  north  corner 
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of  the  building,  and  built  a  dining-room,  kitchen  and  laundry 
under  the  ball-room. 

Several  witnesses  testified  that  this  increase  in  size  of  and 
number  of  rooms  which  the  Mansion  House — the  name  of 
the  insured  building — contained,  was  an  increase  of  risk. 

The  plaintiff  then  offered  testimony  to  show  that  Mr.  Mc- 
Laughlin, the  president  of  the  Jersey  City  Insurance  Com- 
pany, was  frequently  present,  during  1868,  at  the  Mansion 
House,  while  these  additions  were  being  made.  Mr.  Post,  a 
carpenter  who  worked  upon  these  improvements,  says  that 
he  saw  Mr.  McLaughlin  more  or  less  there.  He  would  drive 
down  the  road  once  in  a  while,  about  once  a  week  or  so,  or 
sometimes  twice  a  week,  and  he  generally  stopped  at  the 
Mansion  House.  Martin,  the  plaintiff,  says  :  "McLaughlin 
used  to  be  there  every  week,  and  I  told  him  what  I  was  going^ 
to  do,  and  he  brought  me  a  paper  from  the  Star,  of  New 
York — a  permit — and  he  gave  me  permission  from  his  own 
company  just  the  same ;  Mr.  McLaughlin  kept  me  insured 
in  the  Star,  and  I  paid  him  the  renewals  for  the  Star  twice ;; 
it  was  while  he  was  president  of  the  Jersey  City  ;  I  never 
went  to  the  Star  myself;  T  paid  McLaughlin." 

It  appears  that  McLaughlin  died  in  December,  1868. 
After  his  death  the  premium  for  renewal  was  paid  to  Mr. 
Paulmier,  the  succeeding  president. 

If  this  testimony  be  accurate,  it  would  seem  to  operate  as 
a  waiver  of  the  clause  in  the  second  condition  relative  to  the 
effect  upon  the  policy  by  an  increase  of  risk,  so  far  as  regards 
this  addition  by  the  insured.  Fire  Ins.  Co.  v.  Building  Ass'Uy 
14  Vroom.  652. 

Nor  does  the  fact  that,  before  the  occurrence  of  the  fire, 
there  had  been  a  renewal  of  the  policy,  place  the  defendants 
in  a  more  advantageous  position.  The  renewal  was  made 
upon  the  basis  of  the  old  contract,  as  no  change  is  indicated 
in  tiie  renewal  receipt.     Wood  on  Ins.,  §  131. 

It  is  also  observable  that  there  is  nothing  in  the  description 
of  the  property  in  the  policy  which  is  variant  from  its  ap- 


JUNE  TERM,  1882.  277 


Martin  v.  Jersey  City  Insurance  Co. 


pearance  upon  the  ground  at  the  time  of  the  renewal  or  the 
destruction  of  the  buildings.  The  present  case  is  unlike  that 
wherein  there  is  a  false  description  of  the  premises,  which 
fault  is  incurable  by  the  fact  that  the  company  or  its  agent 
had  knowledge  at  the  time  of  the  execution  of  the  policy  ot 
the  true  description  of  the  premises. 

The  contention  is  made  that  by  reason  of  the  failure 
on  the  part  of  the  insured  at  the  time  of  the  renewal  to 
make  a  new  representation  in  writing,  showing  how  the  risk 
had  been  varied,  defeats  a  recovery,  as  this  is  made  a  con- 
dition precedent   to   such    renewal  by  condition  12   ot    the 

^'°The  renewal  was  merely  an  extension  of  the  life  of  the  old 
contract.     The  increase  of  risk  which  might  have  avoided  it 
was  rendered  harmless  by  the  act  of-the  agent  and  officer  of  the 
company,and  thereafter,as  to  this  act  of  the  insured,  the  contract 
existed  as  if  no  such  addition  to  the  risk  had  been  made.    The 
act  of  the  company  in  expressing,  through  its  officer,  its  ap- 
proval of  the  addition  to  the  insured  premises,  which  estopped 
it  from  thereafter  relying  upon  the  addition  as  a  breach  of  a 
condition  which  defeats  a  recovery,  equally  estops  it  from  a 
similar  course  so  long  as  they  chose  to  keep  the  contract  alive 
The  company  was  not  in  a  position  at  the  time  of  the  renewal 
to  assert  that  there  had  been  an  increase  of  risk,  and  the  in- 
sured was  not  called  upon  to  make  a  representation  ot  that 
which,  as  regards  the  company,  did  not  exist.  ^ 

Upon  this  point  in  the  case,  assuming  that  the  plaintitt  s 
testimony  is  entirely  accurate,  I  think  there  was  no  defence. 
The  third  point  certified  and  discussed  is  this:  Did  the 
plaintiff  effect  further  insurance  upon  the  same  property  with- 
out giving  notice  to  the  defendants  and  having  it  endorsed 
upon  the  policy  or  otherwise  acknowledged  in  writing  ? 
If  so,  was  there  a  waiver  of  the  condition  relating  to  this 

^"  ITto  tlie  first  part  of  the  question,  it  is  admitted  that  there 
insurances  in  the  State  and  in  the  Franklin,  neither  of 


were 
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which  was  endorsed  upon  this  policy  or  acknowledged  by 
the  company  in  writing. 

The  testimony  in  the  case  upon  which  the  plaintiff  relies 
as  evidence  of  a  waiver  is  substantially  the  following : 

McLaughlin  and  Paulmier  knew  of  and  obtained  other  in- 
surances while  the  present  policy  was  in  force. 

He  (Martin)  told  a  Mr.  Buckley  to  notify  the  company,  and 
he  told  Mr.  Morrison  to  do  the  same  when  he  came  to  collect 
the  premiums. 

It  does  not  appear  that  Mr.  Buckley  had  any  connection 
with  defendants,  but  that  he  had  procured  insurance  for  the 
plaintiff  in  the  Franklin  and  State  Insurance  Companies. 

Mr.  Morrison  was  a  surveyor  and  collector  of  premiums 
for  the  defendants.  Martin  says  that  when  he  came  to  collect 
the  premium  for  the  last  renewal,  he  (Martin)  told  him  that 
he  would  go  over  and  see  Paulmier  in  a  week  or  so. 

Morrison  saw  him  again,  and  in  the  conversation  Martin 
said,  incidentally,  when  speaking  of  the  rate  at  which  Mr. 
Paulmier  should  get  a  renewal  from  the  Star,  that  Buckley 
has  got  me  the  Franklin  for  $65  and  the  State  for  $70. 

The  question  whether  knowledge,  coming  incidentally  into 
the  possession  of  an  agent,  is  notice  within  the  meaning  of 
the  condition  requiring  notice  of  a  second  insurance,  seems  to 
have  been  answered  in  the  negative  in  the  case  of  Schenck  v. 
Mercer  County  Mutual  Ins.  Co.,  4  Zab.  447. 

The  effect  of  such  knowledge  in  regard  to  its  operation  as 
a  waiver  of  the  breach  of  the  condition  requiring  notice,  was 
not  considered  in  that  case. 

Where  such  knowledge,  however  obtained,  is  proven  clearly 
to  have  been  in  the  possession  of  the  assured,  and  thereafter 
any  word  is  spoken  or  act  done  or  possibly  repudiation  of  the 
contract  neglected,  by  means  of  which  the  insured  is  induced 
or  permitted  to  believe  that  the  contract  is  still  subsisting  and 
his  property  protected,  should  amount  to  an  estoppel  or  waiver. 
Wood  on  Ins.,  §§  496,  497. 

But  the  knowledge  by  the  company  of  the  fact  by  which  a 
breach  of  condition  has  occurred,  must  be  clearly  proven. 
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If  it  is  the  knowledge  of  an  agent  which  is  to  be  imputed 
to  the  company,  it  should  be  that  of  an  agent  authorized  to 
bind  the  company  in  tiiat  transaction. 

Now  if  we  assume  that  the  subsequent  acts  of  the  company 
were  such,  if  it  had  such  knowledge,  either  as  to  amount  to  a 
waiver  or  estoppel,  yet  the  evidence  of  the  character  of  the 
agent  and  the  manner  in  which  he  received  his  information, 
is  far  from  the  satisfactory  character  upon  which  a  verdict 
should  be  directed.  Morrison  does  not  seem  to  have  been 
held  out  to  the  insured  as  a  general  agent.  In  fact,  the  in- 
formation was  not  conveyed  to  him  as  an  agent  at  all  of  the 
Jersey  City  Company,  but  in  regard  to  an  insurance  which 
was  to  be  effected  by  Paulmier  in  the  Star. 

From  the  meagre  testimony  in  regard  to  Morrison's  real 
authority  as  a  representative  of  the  defendants,  I  could  not 
say  that  it  is  proven  that,  admitting  his  knowledge  of  the 
fact  of  the  insurance  in  the  Frankliu,  that  it  was  the  knowl- 
edge of  the  defendants. 

Besides,  the  evidence  that  the  plaintiff  said  anything  to 
Morrison  upon  the  subject  of  insurance  in  the  Franklin,  is 
contradicted  by  Morrison  himself. 

There  was  also  a  conflict  in  the  testimony  of  Dr.  Foote  and 
his  own,  as  to  whether  the  plaintiff  had  not  said  that  he  never 
gave  the  defendants  notice  of  the  second  insurance.  I  think 
that  it  should  have  been  left  to  a  jury  to  determine  the  accu- 
racy of  the  testimony  as  to  the  facts  upon  which  the  plaintiff 
relied  to  show  waiver  of  condition  as  to  notice  of  the  second 
insurances. 

As  to  the  question  of  waiver,  involved  in  the  second  branch 
of  the  case,  in  regard  to  the  increase  of  risk,  inasmuch  as  con- 
versations and  acts  of  McLaughlin  were  principally  relied 
upon,  and  he  was,  at  the  time  of  trial,  dead,  it  might  have 
been  as  well  to  have  submitted  this  also  to  the  jury,  although 
I  am  not  prepared  to  say  that  for  the  direction  upon  this 
branch  of  the  case  there  was  error. 

There  was  no  error  in  the  admission  of  testimony  relative 
to  the  character  of  the  buildings  or  the  additions  thereto.     It 
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did  not  contradict  the  proofs  of  loss,  but  only  explained  the 
location  and  change  in  the  insured  structure,  so  that  the  ques- 
tions of  avoidance  and  waiver  from  change  of  risk  could  be 
raised  and  settled. 

Upon  the  ground  stated,  the  rule  to  show  cause  should  be 
made  absolute. 


JOHN  S.  EEAD  v.  PEN^^SYLVANIA  EAILEOAD  COMPANY. 

1.  In  an  action  for  the  recovery  of  damages  resulting  from  a  fire  kindled 
upon  the  property  of  the  defendants,  it  is  necessary  that  the  plaintiff 
should  show  that  the  fire  was  unlawfully  kindled,  or  negligently 
kindled  or  guarded. 

2.  Where  the  servants  of  a  railroad  company  left,  in  a  house  where  the 
oil  used  by  the  company  was  kept,  a  stove  red-hot  or  so  adjusted  that 
it  would  speedily  become  red-hot,  around  which  was  scattered  inflam- 
mable waste,  and  upon  which  was  a  can  of  oil,  the  jury  were  warranted 
in  finding  that  the  conduct  of  the  defendants'  servants  was  negligent. 

3.  It  was  not  erroneous  to  overrule  an  offer  by  the  defendants  to  prove 
what  instructions  were  given  by  them  to  their  servants  relative  to  the 
care  of  the  stove  and  the  contents  of  the  oil-house,  inasmuch  as  the 
ground  of  plaintiff"'s  case  was  the  negligence  of  the  servants. 


On  rule  to  show  cause  why  a  new  trial  should  not  be 
granted. 

Argued  at  November  Term,  1881,  before  the  Chief  Jus- 
tice and  Justices  Scudder,  Reed  and  Magie. 

For  the  rule,  P.  L.  Voorhees. 

Contra,  S.  H.  Grey. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  action  was  brought  by  the  plaintiff  to  re- 
cover the  amount  of  damages  sustained  by  him  by  reason  of 
the  destruction  of  property  on  February  24th,  1873,  from 
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fire,  communicated  to  it  from  a  burning  building  belonging 
to  the  defendants.  In  tliis  building  the  fire  had  its  origin. 
The  building  was  the  car-inspector's  room,  and  was  used  for 
the  storage  of  tools,  oil  and  waste. 

It  was  about  twelve  feet  square,  and  in  it  was  a  stove,  the 
heat  from  which  was  essential  to  preserve  the  fluidity  of  the 
oil  during  cold  weather. 

On  the  morning  when  this  fire  occurred,  the  men  who  used 
the  oil-cans  had  left  the  house  locked  with  a  fire  in  the  stove, 
and  it  was  suddenly  discovered  that  the  structure  was  in 
flames,  and  before  the  door  could  be  opened  and  the  progress 
of  tlie  flames  arrested,  they  had  gained  such  headway  as  to 
eventually  destroy  the  structure,  and,  spreading  to  the  build- 
ing of  the  plaintiff,  also  destroyed  it  and  its  contents. 

At  the  trial  of  the  cause  at  the  Circuit,  a  motion  to  non- 
suit was  made  and  overruled.  It  is  now  insisted  that  this 
refusal  was  an  erroneous  ruling,  and  that,  upon  the  case  as 
made,  no  legal  responsibility  is  fixed  upon  the  defendants  for 
the  destruction  of  the  property  of  the  plaintiff. 

It  is  insisted  on  the  part  of  the  counsel  for  the  defendants, 
that  no  responsibility  arises  from  an  accidental  conflagration 
beginning  upon  the  defendants'  property,  and  that  no  negli- 
gence upon  the  part  of  the  defendants  or  their  servants  ap- 
pears in  the  case. 

In  the  course  of  the  discussion  the  operation  of  the  statutes 
6  Anne,  c.  31,  and  14  Geo.  III.,  c.  78,  was  adverted  to  in  refer- 
ence to  their  effect  upon  the  question  of  responsibility  in  this 
case. 

The  statute  of  Anne  provides  that  "  no  action,  suit  or  pro- 
cess whatsoever  shall  be  had,  maintained  or  prosecuted  against 
any  person  in  whose  house  or  chamber  any  fire  shall  acci- 
dentally begin,  or  any  recompense  be  made  for  such  person 
for  any  d.unage  suffered  or  occasioned  thereby."  This  statute 
refers  only  to  fires  originating  in  a  habitation,  and  obviously 
does  not  cover  the  present  case,  where  the  fire  had  its  origin 
in  a  storage-house  of  the  company. 

By  the  statute  of  14  Geo.  III.,  the  provision  of  the  preceding 
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act  was  extended  to  fires  accidentally  originating  in  a  stable^ 
barn  or  other  outbuilding. 

The  act  of  Anne  was  incorporated  in  the  compilation  made 
by  Judge  Paterson,  and  appears  as  the  last  section  in  the 
statute  for  the  prevention  of  waste.    Rev.,  p.  1236,  §  8. 

The  act  of  Geo.  III.  was  never  re-enacted  in  this  state,  and 
in  view  of  the  fact  of  its  omission  from  the  compilation  of 
statutes  just  alluded  to,  it  never  became  a  part  of  the  law  of 
this  state. 

It  is,  therefore,  unimportant  in  the  discussion  of  this  ease 
what  may  be  the  true  construction  of  these  statutes  as  to  the 
signification  of  the  word  "  accidental."  Whether  the  earlier 
meaning  accorded  to  the  word  "  accidental "  by  Sir  William 
Blackstone,  who  gave  it  a  wider  significance  than  the  mis- 
chance of  the  common  law,  or  the  later  announcement  in 
Fiinter  v.  Phippard,  11  A.  &  E.  {N.  S.)  346,  that  "acci- 
dental "  means  simply  not  arising  from  negligence,  is  the 
more  desirable  rule,  may  be  a  matter  for  future  decision. 

The  rule  which  is  to  guide  us  now  is  that  furnished  by  the 
common  law.  Now,  whatever  the  earlier  impression  may 
have  been  regarding  the  responsibility  of  a  person  who 
kindled  a  fire  upon  his  premises  for  all  resulting  damages 
to  his  neighbors'  property,  the  rule,  as  early  as  the  decision  in 
Tuberville  v.  Stamp,  1  Salk.  13,  has  been  considered  settled^ 
that  without  a  negligent  kindling  or  guarding  of  a  fire,  no 
liability  could  be  fixed  upon  a  person  from  whose  premises 
it  spread  and  destroyed  the  })roperty  of  another.  Vaughan  v. 
Menlove,  3  Bing.  N.  C.  468;  Fllliler  v.  Phippard,  supra, '^ 
Clark  V.  Foot,  8  Johns.  421 ;  Tourtellot  v.  Rosebrook,  11  3Ietc. 
460. 

The  unmodified  liability  which  rests  upon  an  unchartered 
company  which  undertakes  to  run  along  a  narrow  strip  of 
land  an  engine  emitting  sparks,  for  all  damages  reasonably 
and  proximately  resulting  therefrom,  is  not  an  exception  to 
this  rule,  fpr  the  using  of  such  an  engine  in  this  manner 
without  legislative  authority  is  a  negligent  act.  Whart.  on 
Negligence,  §  868. 
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In  this  case  the  counsel  for  the  defendants,  properly  assum- 
ing that  the  burden  of  showing  that  the  fire  in  the  defend- 
ants' building  was  negligently  kindled  or  kept,  contend  that 
this  essential  element  in  the  plaintiff's  case  does  not  appear  in 
the  evidence.  I  think,  however,  that  there  appears  testimony 
which,  if  believed  by  the  jury,  fixes  upon  the  servants  of  the 
defendants  such  a  degree  of  imprudence  in  the  management  of 
the  stove  in  their  building,  with  its  inflammable  surroundings, 
as  amounts  to  negliuont  conduct.  It  appears  that  the  attention 
of  the  plaintiff' and  one  Mel  lor  was,  at  an  early  stage  of  the  con- 
flagration, attracted  to  this  building  by  the  appearance  of  smoke 
issuing  from  between  the  boards  and  from  the  cracks  in  the 
door.  The  door  was  ftistened.  The  plaintiff*  says  that  there 
was  a  window  in  the  east  side  of  the  building.  He  says : 
"  When  I  looked  through  the  window  I  saw  the  fire ;  I  saw 
the  stove  red  hot ;  I  think  it  could  have  been  put  out  if  they 
could  have  got  the  door  open ;  I  saw  oil-cans  around  the 
stove ;  I  saw  an  oil-can  on  the  top  of  the  stove ;  it  was  on 
fire." 

The  other  witness,  Jonas  Mellor,  says  that  upon  seeing 
smoke  issuing  from  the  building  he  tried  the  door  and  found 
it  pad-locked.  He  then  looked  in  the  window  and  saw  the 
stove  cherry-red  with  fire.  He  saw  a  can  on  top  of  the  stove, 
but  could  not  say  what  kind  of  a  can ;  saw  waste  around  the 
stove.  It  had  not  ignited  yet,  but  smoke  was  coming  from  the 
waste ;  directly  it  broke  out  into  flames. 

Now,  if  this  testimony  be  accurate,  I  think  the  jury  could 
conclude  that  the  servants  of  the  defendants  did  not  exercise 
the  caution  of  persons  of  ordinary  prudence  under  these  cir- 
cumstances. I  think  that  no  prudent  person  would  leave  un- 
attended a  red-hot  stove,  or  a  stove  with  its  draft  damper 
open,  by  reason  of  which  it  would  speedily  become  red  hot, 
upon  which  stove  was  standing  a  can  of  oil,  and  around  it 
was  scattered  inflammable  waste. 

Whether  this  testimony  was  credible  was  a  question  for  the 
jury.  There  seemed  to  exist  nothing  which  made  it  physi- 
cally impossible  for  the  witnesses  already  mentioned  to  see 


284  NEW  JERSEY  SUPREME  COURT. 

Kead  v.  Penna.  R.  E.  Co. 

what  they  swear  they  saw,  and  while  their  testimony  is  in  con- 
flict with  the  testimony  of  the  witnesses  for  the  defence,  it  is 
impossible  to  say  that  the  jury  could  not  reasonably  find  that 
it  was  accurate. 

I  think  that  the  trial  justice  was  correct  in  refusing  to  non- 
suit, and  that  we  cannot  set  aside  the  verdict  here  upon  the 
contention  that  there  was  no  proof  of  negligence. 

It  is  in  the  second  point  objected  that  the  court,  upon  the 
trial,  admitted  inadmissible  testimony.  It  appears  that  a 
question  was  asked  whether,  at  -the  time  of  the  fire,  the  plain- 
tiff made  an  appeal  to  some  workmen,  employed  by  the  rail- 
road, to  tear  down  a  shed  between  his  property  and  the  be- 
ginning point  of  the  fire. 

This  was  permitted  in  the  face  of  an  objection.  It  was 
irrelevant,  but  its  answer  did  not  result  in  any  injury  to  the 
defendants,  for  the  succeeding  question,  which  was  an  inquiry 
whether  the  workmen  did  tear  down  the  shed,  was  overruled. 

It  is  also  objected  that  the  court  erred  in  overruling  the 
offered  instructions  of  the  company  to  its  servants  in  regard 
to  the  care  of  the  stove  and  the  contents  of  the  oil-house. 

But  the  case  of  the  plaintiff  is  grounded,  not  upon  any 
negligent  act  of  the  company  in  failing  to  properly  instruct 
its  employes,  but  in  the  actual  negligence  (»f  its  servants  in 
the  line  of  their  employment  in  the  control  of  the  stove. 

If  they  were  negligent,  then,  whether  they  followed  or  vio- 
lated their  instructions  was  immaterial,  as  in  either  case  the 
oompany  were  responsible. 

The  rule  must  be  discharged,  with  costs. 
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MOSES   A.    BROOKFIELD   v.   COBB   S.  HUGHSON   AND  T.  P. 
SKELLINGEE. 

A  motion  to  set  off  a  judgment  obtained  in  this  court  against  a  judg- 
ment in  the  Court  of  Common  Pleas  must  be  made  in  that  court 
where  the  judgment  against  the  mover  was  obtained. 


This  is  an  application  on  behalf  of  the  plaintiff  in  this  cause 
for  a  rule  to  set  off  a  judgment  obtained  against  him  by 
Theodore  P.  Skellinger,  one  of  these  defendants,  in  the 
Court  of  Common  Pleas  for  the  county  of  Morris,  on  appeal 
from  the  judgment  of  a  justice's  court. 

Argued  at  June  Term,  1882,  before  Justices  Depue,  Yan 
Syckel  and  Reed. 

For  the  rule,  John  B.  Vreeland. 
Contra,  H.  C.  Pitney. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  I  think  this  application  is  not  addressed  to  the 
proper  court. 

The  mover  for  the  rule  has  a  judgment  here  which  he  con- 
trols. 

One  of  the  defendants  in  the  action  here  has  a  judgment 
against  the  mover  in  the  Court  of  Common  Pleas  of  Morris 
county,  which  he  controls. 

Each  court  has  control  of  its  own  judgments  and  execu- 
tions and  the  fruits  thereof.  The  disposition  of  the  money 
raised  by  the  execution  in  the  Common  Pleas  would  be  en- 
tirely a  question  for  that  court.  The  propriety  of  entering 
satisfaction  of  its  judgment  is  equally  a  question  addressed 
to  its  consideration. 
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An  order  made  by  this  court  upon  an  application  of  this 
nature,  that  the  judgment  in  the  Common  Pleas  should  be 
partly  or  entirely  satisfied  by  an  application  to  it,  if  the  judg- 
ment in  this  court  would  have  no  eflScacy  in  itself. 

The  judgment  against  which  the  mover  here  is  asking  pro- 
tection would  still  stand  unsatisfied. 

The  only  way  by  which  such  an  order  could  be  utilized 
would  be  by  preventing  the  owner  of  that  judgment  from 
asserting  the  right  which  he  would  still  have  to  sue  out  or 
enforce  execution  upon  his  judgment  in  the  other  court. 

This  could  only  be  accomplished  by  using  the  power  of 
this  court  over  him  as  a  party  to  the  judgment  here,  and  pun- 
ishing him  for  a  contempt  of  the  order  here  entered  should 
he  attempt  to  use  his  judgment  in  the  Common  Pleas. 

Now,  by  making  his  application  to  the  Common  Pleas, 
where  the  judgment  which  he  is  seeking  to  have  satisfied  is 
entered,  he  is  in  a  tribunal  whose  order  at  once  accomplishes 
the  end  which  he  desires. 

The  order  allowing  the  set-off  proprio  vigore  operates  to 
extinguish,  in  part  or  wholly,  the  judgment  against  him. 

It  is  apparent,  therefore,  why  it  has  been  held  that  the  mo- 
tion must  be  made  in  the  court  where  the  judgment  against 
the  moving  party  was  obtained.  Cooke  v.  Smith,  7  Hill  186 ; 
Dunkin  v.  Vandenbergh,  1  Paige  622  ;  Taylor  v.  Williams,  14 
Wis.  155;  Irvine  v.  Myers  &  Co.,  6  Minn.  562;  Waterman 
on  Set-Off,  §  379. 

Rule  refused. 


FENAILLE  &  DESPEAUX  v.  COUDERT  ET  AL. 

An  attorney-at-law  of  the  State  of  New  York,  employed  there  to  draw 
a  contract  for  building  on  lands  in  New  Jersey,  does  not,  bj  accepting 
such  employment,  impliedly  undertake  tliat  he  is  acquainted  with  the 
laws  of  this  state  respecting  the  necessity  of  filing  of  such  contracts 
for  protection  against  claims  of  workmen  and  material-men  under 
the  mechanics'  lien  law. 


JUXE  TERM,  1882.  287 

Fenaille  v.  Coudert. 

2.  An  attorney-at-law  who  accepts  an  employment  to  draw  such  a  con- 
tract does  not  thereby  impliedly  undertake  to  file  it.  In  the  absence 
of  an  express  undertaking  to  file  it,  he  will  not  be  liable  for  failure  so 
to  do.  Quaere,  whether,  when  so  employed,  he  would  be  liable  for 
failing  to  advise  his  client  of  the  risk  of  not  filing  such  a  contract. 

3.  Even  if  liable  for  breach  of  duty  in  respect  to  filing  such  a  contract, 
the  owners,  who  have  been  required  to  pay  a  sub-contractor's  claim, 
cannot  recover  of  the  attorney  if  they  have  discharged  tlie  builder, 
who  is  primarily  liable,  or  have  accepted  satisfaction  from  him. 


On  rule  to  show  cause  why  a  new  trial  should  not  be 
granted. 

Argued  at  February  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Reed,  and  Magie. 

For  the  plaintiffs,  G.  Collins, 

For  the  defendants,  J.  Linn. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  This  action  was  in  case,  and  the  declaration 
alleged  that  plaintiffs  had  employed  and  retained  defendants, 
as  attorueys-at-law,  (which  it  averred  them  in  fact  to  be,)  to 
prepare  a  contract  between  plaintiffs  and  one  Barnes  for  the 
erection  by  the  latter  of  certain  buildings  on  lands  of  plain- 
tiffs in  the  county  of  Hudson,  and  to  file  the  contract  in  that 
county  before  the  beginning  of  the  work,  for  the  purpose  of 
protecting  said  lands  from  claims  under  the  mechanics'  lien 
law.  It  alleged  further  that  defendants  undertook  to  perform 
the  duties  so  specified,  and  that  they  carelessly  and  negligently 
failed  to  file  the  contract,  whereby  plaintiffs  were  injured  by 
being  compelled  to  satisfy  the  claims  made  by  a  sub-con- 
tractor, upon  which  judgment  had  been  obtained  against 
Barnes  as  builder  and  plaintiffs  as  owners. 

Among  other  pleas,  the  defendants  filed  the  general  issue 
and  a  plea  setting  up  a  release  by  plaintiffs  to  Barnes  of  all 
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demands,  including  that  arising  out  of  the  sub-contractor's- 
claim. 

The  issues  were  tried  without  a  jury,  and  the  finding  was 
in  favor  of  the  plaintiffs,  whose  damages  were  assessed  at 
$100.     The  opinion  of  the  court  below  was  not  furnished. 

Plaintiffs  obtained  the  rule  to  show  cause,  and  the  sole  rea- 
son filed  in  support  of  the  rule  is  that  the  damages  awarded 
are  insufficient. 

The  evidence  showed  that  the  sub-contractor's  judgment 
was  for  a  large  amount,  and  that  it  had  been  settled  by  plain- 
tiffs by  the  payment  of  $4500.  The  finding  in  favor  of 
plaintiffs  for  only  $100  must  therefore  be  regarded  as  a  de- 
termination by  the  court  below  that  defendants  had  been 
guilty  of  the  negligent  omission  of  duty  charged  in  the  decla- 
ration, but  that  plaintiffs  were  entitled  thereon  to  only  nomi- 
nal damages.  Their  contention  now  is  that  they  ought  to 
have  been  awarded  damages  at  least  to  the  amount  expended 
in  settlement  of  the  judgment  upon  the  lien  claim. 

Defendants  have  no  rule  to  show  cause,  and  therefore  do 
not  appear  to  contest  the  propriety  of  the  conclusion  respect- 
ing their  liability.  Nevertheless  it  is  not  improper  to  con- 
sider whether  or  not  the  finding  is  in  that  respect  justified  by 
the  evidence,  because  if  plaintiffs  are  not  entitled  to  recover  at 
all,  they  cannot  complain  of  the  finding. 

The  first  question,  therefore,  that  I  shall  consider,  is  whether 
defendants  were  under  any  obligation  to  plaintiffs  to  file  the 
building  contract  as  charged  in  the  declaration.  An  under- 
taking to  that  effect  might  arise  either  from  an  express 
promise,  made  on  sufficient  consideration,  or,  it  is  insisted,  it 
might  be  implied  from  the  professional  duty  imposed  by  the 
employment  and  retainer  of  defendants  as  attorneys. 

There  is  no  sufficient  evidence  of  any  express  undertaking. 
The  defendant,  who  was  alone  engaged  in  this  business,  (the 
others  being  his  partners,)  declares  there  was  no  suc.h  under- 
taking. Plaintiffs'  agent,  who  alone  transacted  the  business 
with  him,  asserts  that  the  instructions  were  given  in  these 
words,  viz.,  "  To  write  the  contract  himself^,  make  up  all  the 
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clauses,  all  things  for  me  in  order.  I  have  nothing  to  do 
myself,  and  to  be  sure  that  all  things  will  be  in  good  order." 
This  was  the  express  employment  of  defendants,  and  it  seems 
unquestionable  that  in  accepting  it  they  merely  undertook  to 
prepare  a  proper  and  sufficient  contract  for  the  purpose  in- 
tended. It  manifestly  did  not  include  any  express  employ- 
ment looking  to  the  further  protection  of  plaintiffs,  and  in 
accepting  it  they  did  not  expressly  undertake  to  perform  any 
duties  but  such  as  they  were  so  employed  to  perform. 

Nor  do  I  think  that  any  duty  was  imposed  on  defendants  in 
respect  to  filing  this  contract  by  reason  of  their  being  attor- 
neys by  profession,  and  employed  as  such.  Attorneys  are 
doubtless  liable  for  negligent  omissions  to  file  pleadings  and 
to  take  the  regular  steps  necessary  in  the  progress  of  suits  in 
which  they  have  been  retained  and  in  which  they  act  for  tiieir 
client.  But  the  filing  of  such  a  contract  as  that  in  question 
in  this  case  is  not  a  necessary  concomitant  of  its  existence 
or  of  its  binding  force.  Whether  it  should  be  filed  or  not 
must  depend  upon  circumstances.  The  owner  may  be 
thoroughly  satisfied  of  the  probity  or  responsibility  of  the 
builder.  In  such  case  he  may  consider  it  judicious  not  to 
file  such  a  contract.  By  the  evidence  in  this  case  it  would 
seem  that  some  reasons  were  supposed  to  exist  why  it  was  not 
judicious  to  file  this  contract.  But  at  all  events,  the  filing  of 
such  a  contract  is  not  necessary,  and  whether  it  should  be  filed 
or  not  is  a  question  not  to  be  determined  by  the  attorney  em- 
ployed to  draw  it. 

I  have  not  been  able  to  find  any  case  imposing  upon  attor- 
neys the  duty  of  filing,  recording  or  registering  papers  which 
they  have  drawn,  by  reason  merely  of  their  employment  to 
draw  them.  When  employed  to  securely  invest  money  of  a 
client,  they  are  doubtless  liable  for  failing  to  register  or  record 
the  securities  or  to  give  notice  of  the  lien  acquired  when 
necessary  for  the  security  of  the  investment.  Watts  v.  Porter^. 
3  EL  &  B.  743  ;  Weeks  on  Attorneys,  §  311,  and  cases  cited. 
They  have  been  held  liable,  as  any  other  person  might  be,  on 
express  contracts  to  record  papers  drawn  by  them.     Miller  v. 

Vol.  XV.  t 
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Wilson,  24  Penna.  St  114.  But  when  the  record  or  regis- 
tration or  notice  is  not  necessary  to  effectuate  the  purpose  of 
their  employment,  I  find  no  case  holding  tliera  liable  for 
failure.  Even  when  a  note  has  been  put  into  the  hands  of 
an  attorney  for  collection,  it  has  been  held  that  he  was  not 
liable  for  a  failure  to  present  it  for  payment,  and  to  notify 
tlie  endorser  of  non-payment,  except  upon  a  special  and  per- 
sonal undertaking  to  that  effect.  Odlln  v.  Stetson,  17  .Maine 
244.  This  case  goes,  perhaps,  too  far ;  at  least  farther  than 
is  necessary  to  support  the  conclusion  I  have  arrived  at  in 
this  case,  which  is,  that  no  implied  undertaking  to  file  a  paper 
exists  on  the  part  of  an  attorney  merely  from  his  having  been 
employed  to  draw  it.  If  the  employment  is  so  broad  as  to 
include  the  filing  as  a  necessary  or  proper  part  of  his  duty, 
then  he  is  liable  for  a  failure  to  perform  such  duty. 

In  the  case  of  Stannard  v.  Ullithorne,  10  Bing.  491,  an 
attorney  employed  by  a  vendor  to  settle  the  assignment  of  a 
terra,  was  held  to  be  liable  to  the  vendor  for  not  having  ex- 
plained to  him  the  liability  he  incurred  by  reason  of  a  cove- 
nant of  an  unusual  character  contained  in  the  assignment.  C. 
J.  Tindal  put  the  liability  uppn  the  ground  that  the  attorney, 
by  reason  of  his  employment,  undertook  and  was  bound  to 
take  care  that  his  client  did  not  enter  into  any  covenant  which 
would  expose  him  to  a  greater  degree  of  responsibility  than 
is  ordinarily  attached  to  the  business  in  hand,  or,  at  all  events, 
that  he  does  not  do  so  until  the  consequences  have  been  ex- 
plained to  him.  It  may  be  doubted  whether  this  principle  is 
j)roper]y  applicable  to  the  case  in  hand.  The  liability  arising 
from  a  failure  to  file  the  contract  is  not  of  unusual  character. 
It  is  created  by  positive  law,  of  which  every  one  is  supposed 
to  have  knowledge.  But  if  such  an  obligation  is  imposed  on 
an  attorney  in  a  case  like  the  present,  it  is  sufficient  to  say 
that  such  is  not  the  negligence  charged  in  the  declaration.  If 
it  had  been  charged,  the  defendants  are  not,  as  we  shall  here- 
after see,  attorneys  in  such  a  sense  as  to  be  liable  therefor. 

The  claim  that  defendants,  by  retaining  the  contract  after 
execution,  impliedly  undertook  to  file  it,  is  disposed  of  by 
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what  I  have  already  said.  Sucli  an  ooligation  would  not  be 
implied  in  any  event,  unless  the  filing  was  necessary.  It 
added  nothing  to  the  validity  or  force  of  the  contract.  Whether 
it  was  necessary  or  judicious,  was  not  to  be  determined  by  the 
attorney.  Besides,  the  weight  of  evidence  is  that  the  contract 
was  delivered  to  plaintiffs'  agent  and  retained  by  him  until 
after  the  proper  time  for  filing  had  passed. 

I  have  considered  the  question  thus  far  without  adverting 
to  the  fact  that  defendants  are  not  attorneys  of  this  state. 
They  are,  in  fact,  attorneys  in  the  State  of  New  York,  and 
were  there  employed  by  plaintiffs'  agent.  In  assuming  the 
employment  of  plaintiffs,  the  skill  and  knowledge  they  pro- 
fessed, must  be  considered  with  reference  to  the  locality  of 
their  practice.  In  the  absence  of  any  express  declaration  on 
the  subject,  they  will  be  presumed  to  have  held  themselves 
out  as  possessing  such  skill  and  knowledge  as  attorneys 
practicing  there  might  reasonably  be  supposed  to  possess, 
and  no  more.  As  attorneys  of  New  York,  they  are  not  to  be 
presumed  to  know  the  laws  of  a  foreign  state.  Nor  did  they 
impliedly  undertake  that  they  had  such  knowledge,  by  ac- 
cepting an  employment  which,  as  we  have  seen,  was,  in  terms, 
limited  to  drawing  a  contract  in  all  respects  binding  between 
the  parties.  It  could  hardly  be  contended  that  the  attorney 
who  is  employed  to  draw  an  agreement  affecting  one  of  our 
immense  railways,  traversing  a  dozen  states  and  territories, 
impliedly  holds  himself  out  as  familiar  with  the  laws  of  each. 
In  such  a  case  the  prudent  client  submits  the  contract  to  [)ro- 
fessional  gentlemen  of  each  state. 

And  so  if  there  devolved  upon  an  attorney  employed  to 
draw  a  building  contract,  an  obligation  to  advise  his  client  of 
the  risk  arising  upon  a  failure  to  file  it,  it  is  manifest  such  an 
obligation  would  not  affect  defendants.  It  must  arise,  if  at 
all,  out  of  the  implied  undertaking  that  the  attorney  knows 
the  law  affecting  such  a  contract.  It  cannot  exist  where  the 
attorney  does  not  profess  to  know  that  law.  In  this  case 
there  is  nothing  to  show  that  defendants  professed  to  be  at  all 
acquainted  with  our  laws,  and  they  will  not  be  presumed  to 


292         NEW  JERSEY  SUPREME  COURT. 

Fenaille  v.  Coudert. 

have   professed  such   knowledge   merely   because   they   were 
attorneys-at-law  in  New  York. 

There  is  another  ground  upon  which  it  is  equally  clear  that 
plaintiffs  have  no  reason  to  complain  of  the  finding  below. 

While  the  claim  of  the  sub-contractor  was  pending,  plain- 
tiffs and  Barnes  executed  a  sealed  instrument.  Barnes  thereby 
agreed  on  his  part  to  release  plaintiffs  from  all  liability  then 
incurred  by  them  to  him  upon  the  building  contract,  and  also 
to  do  certain  work  specified  in  a  memorandum  annexed  for  a 
certain  sum.  He  further  agreed  to  pay  the  counsel  fees  to  be 
expended  by  plaintiffs  in  the  sub-contractor's  suit  if  he  failed 
to  recover.  Plaintiffs,  on  their  part,  agreed  to  pay  the 
sub-contractor's  judgment  in  case  he  recovered  one;  and  fur- 
ther agreed  that  in  that  case  they  should  "  have  no  claim  or 
recourse  against  Barnes  therefor."  Barnes  simultaneously 
executed  to  them  a  full  release  of  all  claims,  particularly  such 
as  had  arisen  upon  the  building  contract. 

The  result  of  this  arrangement  can  be  at  once  perceived. 
Barnes  was  the  original  debtor  to  the  sub-contractor.  If  the 
latter  compelled  plaintiffs  to  j)ay  his  claim,  their  recourse  was 
to  Barnes,  who  would  be  liable  to  reimburse  them.  And  if 
defendants'  negligence  rendered  them  also  liable,  they,  upon 
settling  the  claim,  would  have  been  entitled,  by  subrogation,  to 
plaintiffs'  rights  against  Barnes,  the  person  primarily  liable. 
But,  by  the  agreement,  plaintiffs  discharged  the  liability  of 
Barnes  to  them  and  so  deprived  defendants  of  any  relief  by 
subrogation. 

Barnes  also  testifies  that  the  release  given  by  him  to  plain- 
tiffs discharged  them  of  large  claims  upon  the  contract  and  for 
extra  work.  Although  this  is  disputed,  the  weight  of  the 
evidence  is  in  favor  of  Barnes'  statement. 

Under  such  circumstances,  plaintiffs  ought  not  to  recover 
from  defendants,  even  if  liable  for  negligence,  what  they  have 
paid  on  the  sub-contractor's  claim.  Plaintiffs  have  volun- 
tarily relinquished  tlieir  right  thereto  by  discharging  Barnes, 
from  whom  defendants  otherwise  might  have  claimed  reim- 
bursement.    They  have,  in  fact,  received  compensation  from 
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Barnes  for  what  they  they  have  had  to  pay  through  the  re- 
lease. 

That  such  effect  must  be  accorded  to  the  agreement,  if  de- 
fendants are  entitled  to  appeal  to  it,  was  not  seriously  disputed 
on  the  argument.  Plaintiffs' contention  is  that  this  agree- 
ment cannot  be  set  up  by  defendants.  Of  the  reasons  urged, 
only  one  seems  to  need  consideration.  It  is  that  the  agree- 
ment in  question  was  executed  under  the  advice  and  by  the 
procurement  of  defendants.  It  is  claimed  that  it  would  be  a 
fraudulent  abuse  of  the  relation  of  client  and  attorney  to  per- 
mit the  latter  to  reap  an  advantage  from  an  agreement  drawn 
by  his  direction  and  advice. 

It  is  a  sufficient  answer  to  this  claim  to  say  that  the  proof 
is  very  clear  that  the  substance  of  tliis  agreement  was  deter- 
mined on  and  arranged  between  plaintiffs'  agent  and  Barnes, 
without  advice  or  direction  from  defendants.  They  merely 
put  the  agreement  in  legal  form  to  effectuate  the  intention  of 
the  parties  previously  arrived  at.  In  so  doing  the  attornev 
was  not  bargaining  with  his  client.  The  client- was  dealing 
with  a  third  party.  If  the  attorney  advised  this  agreement 
I  do  not  perceive  any  element  of  bad  faith  in  it.  The  effect 
of  the  agreement  was,  on  the  contrary,  of  benefit  to  plaintiffs 
if  Barnes'  claims  were,  as  he  insists,  valid  against  them.  By 
the  terms  of  the  agreement,  if  plaintiffs  defeated  the  sub-con- 
tractor they  were  largely  the  gainers  by  having  settled  Barnes' 
claim  without  any  payment  whatever.  If  the  sub-contractor 
succeeded,  they  paid  him  out  of  money  that  Barnes  claimed, 
which  claim  they  seemed  to  admit,  by  the  agreement,  could 
not  be  disputed. 

Having  submitted  to  the  chances  of  that  suit,  and  having 
paid  the  judgment  therein  out  of  money  thus  claimed  by 
Barnes,  it  would  be  grossly  unjust  to  permit  plaintiffs  to  re- 
cover the  payment  out  of  the  defendants. 

For  these  reasons  the  rule  to  show  cause  must  be  discharged. 
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EEDSTRAKE  v.  CUMBERLAND  MUTUAL  FIRE   INSURANCE. 

COMPANY. 

1.  A  condition  annexed  to  and  made  part  of  a  policy  of  insurance,  pro- 
vided that  in  case  the  insured  siiould  effect  other  insurance  on  tlie 
property  and  should  not,  within  ten  days,  give  notice  thereof  to  the 
company  insuring,  and  "  have  the  same  endorsed  on  this  instrument 
or  otherwise  acknowledged  by  them  in  writing,"  the  policy  should 
cease  and  be  of  no  further  effect.  By  other  conditions,  power  was 
reserved  to  the  company  to  terminate  the  risk  for  certain  reasons,  but 
not  for  excessive  insurance.  Held,  that  the  act  of  the  company  in 
endorsing  or  acknowledging  the  additional  insurance,  included  ap- 
proval thereof,  and  the  company  might  refuse  to  endorse  or  acknowl- 
edge. Qucere.  Whether  it  is  the  duty  of  the  company  to  notify  in- 
sured of  a  refusal  to  approve ;  and  whether,  if  no  such  notification 
is  given,  the  policy  continues  in  force. 

2.  An  agent  of  a  company  issuing  a  policy  with  such  a  condition,  wa.s 
authorized  to  receive  notice  of  additional  insurance;  to  transmit  to 
the  company  any  policy  delivered  to  him  for  the  action  of  the  com- 
pany under  the  condition  ;  and  to  return  the  policy  to  the  insured 
when  received  from  the  company.  Held,  that  what  such  an  agent  said 
and  did,  in  the  course  of  such  communication  between  the  company 
and  the  insured,  would  bind  the  company. 

3.  When  one  insured  under  such  a  policy,  gave  notice  of  subsequent 
insurance  to  such  an  agent,  and  delivered  to  him  the  policy  for  trans- 
mission to  the  company,  and  the  agent  afterwards  returned  the  policy, 
asserting  that  it  was  all  right,  and  the  insured  acted  upon  the  asser- 
tion and  treated  the  policy  as  still  in  force,  to  the  knowledge  of  the 
company — Held,  that  the  company  is  estopped  from  contesting  the  per- 
formance of  the  condition,  although  no  endorsement  was  made  on  the 
policy,  and  no  acknowledgment,  in  writing,  was  produced. 

4.  If  the  company  issuing  such  a  policy  is  a  mutual  one,  of  which  each 
person  insured  is  a  member,  and  the  by-laws  of  the  company  require 
such  a  condition  in  all  its  policies,  and  prohibit  the  alteration  of  the 
by-laws,  except  by  a  vote  of  the  directors,  the  insured  is  not  thereby 
debarred  from  claiming  an  estoppel  arising  out  of  the  conduct  of  offi- 
cers or  authorized  agents  of  the  company,  against  contesting,  by  the 
company,  the  performance  of  such  a  condition.  Qucere.  Whether  aii 
insured  in  such  case  could  claim  the  benefit  of  an  agreement  on  th& 
part  of  officers  or  agents  of  the  company,  to  waive  such  U  conditioii 
or  10  dispense  with  its  performance. 
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On  rule  to  show  cause  why  a  new  trial  should  not  be  granted 

Argued  at  February  Term,  1882,  before  Justices  Dixon 
Reed  and  Magie. 

For  the  plaintiff,  3f.  P.  Grey. 

For  the  defendant,  W.  E.  PoUer. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  This  action  was  in  assumpsit  upon  a  policy  of 
insurance.  The  policy,  wiien  produced,  was  found  to  be  a 
sealed  instrument.  A  motion  to  non-suit  was  made  on  that 
ground,  and  one  of  the  reasons  relied  on  in  support  of  this 
rule  is  based  on  the  refusal  to  non-suit. 

In  Day  v.  Am.  Popular  Life  Ins.  Co.,  10  Vroovi  89,  whicli 
was  an  action  of  assumjjsit  upon  a  policy,  held  by  the  court 
below  not  to  be  sealed,  but  by  the  Court  of  Errors  to  be  a 
sealed  instrument,  an  amendment,  changing  the  action  to  one 
of  covenant,  was  permitted  in  the  latter  court  after  verdict 
and  writ  of  error. 

A  similar  amendment  might  have  been  made  on  the  trial 
in  this  case.  It  may  now,  and,  if  necessary  to  complete  the 
record,  in  view  of  the  fact  that  the  real  matter  in  controversy 
between  the  parties  was  tried,  is  required  to  be  made  by  our 
statute.  Rev.,  p.  869,  §  138.  It  clearly  appears  that  the  real 
controversy  was  tried,  and  it  is  not  pretended  that  the  defence 
was  in  any  respect  limited  or  abridged  by  this  error.  Such 
an  amendment  may  nosv  be  made  and  no  ground  exists  for  a 
new  trial  on  this  account. 

The  policy  was  accompanied  with  conditions  which,  by  its 
terms,  were  made  part  thereof.  In  the  second  condition  the  fol- 
lowing words  occur :  "  In  case  tiie  assured  or  the  assigns  of  the 
assured  shall  iiereafter  make  any  other  insurance  on  the  same 
property,  and  shall  not,  within  ten  days,  give  notice  thereof 
to  this  company  and  have  the  same  endorsed  on  this  instru- 
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ment  or   otherwise  acknowledged   by  them   in  writing,  the 
policy  shall  cease  and  be  of  no  further  effect." 

Defendant,  in  several  pleas,  set  up  in  bar  to  plaintiff's  re- 
covery that  other  insurance  had  been  procured  on  the  prop- 
erty without  the  notice  so  required  having  been  given,  and 
without  the  endorsement  or  other  acknowledgment  specified 
having  been  procured. 

Plaintiff's  replication  to  these  pleas  denied  that  the  subse- 
quent insurance  alleged  had  been  procured. 

At  the  trial  plaintiff  offered  proofs  of  loss,  which  showed 
that  such  subsequent  insurance  had,  in  fact,  been  effected  on 
the  property.  At  the  close  of  his  case  a  motion  to  non-suit 
was  made,  on  the  ground  that,  upon  the  proofs,  it  appears 
that  the  policy  was  void  and  could  not  be  recovered  on.  The 
motion  was  refused,  and  defendant  then  proved  the  subse- 
quent insurance  and  rested.  Plaintiff  was  then  permit- 
ted, against  defendant's  objection,  to  prove  facts,  from  which 
might  be  inferred  a  waiver  of  the  above  condition  or  an  es- 
to|)pel  on  defendant  against  denying  its  performance.  The 
case  was  presented  to  the  jury  as  involving  only  one  question 
of  fact,  and  that  was  whether  the  condition  had  been  waived. 
That  was  treated  as  the  sole  matter  of  substantial  difference 
between  the  parties,  and  it  was  fully  tried. 

Under  these  circmnstances,  it  is  urged  that  the  real  issue 
presented  by  the  i)Ieadings  was  not  tried.  Such,  beyond 
doubt,  is  the  fact.  But  an  amendment  of  the  pleadings,  so  as 
to  present  the  real  issue,  might  then  have  been  made.  The 
case  was  tried  as  if  such  amendment  was  or  was  to  be  made. 
Tiiere  is  no  pretence  that  the  defendant  was  sur[)rised  by  the 
manner  in  which  the  trial  was  conducted,  or  was  deprived  of 
any  opportunity  to  present  the  case  on  its  real  merits.  The 
amendment,  therefore,  ought  now  to  be  made,  and  this  reason 
for  a  new  trial  does  not  avail.  Price  v.  N.  J.  R.  R.,  2  Vroom 
229  ;  JosUn  v.  N.  J.  Cur  Spring  Co.,  7  Vroom  141.- 

The  cause  having  been  tried  upon  the  sole  question  of  de- 
fendant's liability  upon  the  policy,  notwithstanding  the  fact 
of  subsequent  insurance  obtained  upon    the    property,   it    is 
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«iow  contended  that  the  verdict,  which  was  for  plaintiflP,  ought 
not  to  stand. 

The  facts  developed  on  the  trial  were  briefly  these : 

The  policy  was  originally  issued  to  Jacob  M,  Mitchell,  the 
then  owner  of  the  property  insured.  He  conveyed  the  prop- 
erty to  Richard  Fogg  and  assigned  the  policy  to  him.  Fogg, 
having  mortgaged  the  property  to  plaintiff,  assigned  the  policy 
to  him  as  collateral  security.  Fogg  afterward  conveyed  the 
property  to  Henry  M.  Wickersham  and  assigned  the  policy 
to  him.  Each  of  these  assignments  was  in  writing  endorsed 
on  the  policy,  and  the  written  consent  of  the  defendant  was 
appended  to  each. 

The  defendant  is  a  mutual  company.  The  act  of  incorpo- 
ration (Pamph.  L.  1844,  p.  116,)  provides  that  each  person 
insured  becomes  a  member  of  the  company.  It  also  gives 
power  to  make  rules  and  by-laws  for  the  regulation  of  the 
company.  Tiie  by-laws  adopted  and  in  force  during  the  con- 
tinuance of  this  policy,  require  each  policy  to  contain  certain 
conditions,  including  that  above  quoted.  They  further  pro- 
vide that  no  alteration  or  amendment  shall  be  made  in  the 
by-laws  except  by  the  vote  of  ihe  directors  in  a  specified 
mode. 

The  propei;ty  insured  was  located  at  Salem,  where  the  de- 
fendant had  an  agent,  named  Hannah.  He  had  died  before 
the  trial  of  this  cause.  He  was  accustomed,  as  such  agent,  to 
receive  notices  of  subsequent  insurance  on  property  insured 
by  defendant;  to  receive  the  policies  issued  thereon  by  de- 
fendant and  transmit  them  to  defendant  for  the  endorse- 
ment or  acknowledgment  required  by  the  condition  above 
quoted ;  and  to  deliver  to  the  insured  the  policies  when  re- 
turned to  him  from  the  defendant.  This  course  of  conduct 
in  his  emj)loyment  was  proved  by  defendant's  officers. 

It  was  further  proved  by  Mitchell,  that  while  owner  of  the 
property  he  procured  the  additional  insurance  in  question; 
that  he  immediately  took  the  policy  in  suit  to  Hannah ;  noti- 
fied him  of  the  additional  insurance  just  effected;  delivered 
to  him  the  policy  in  suit  for  the  purpose  of  the  required  action 
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of  defendant  and  paid  him  a  fee  therefor.  He  further  de- 
clared that  some  two  months  afterward  he  called  on  Hannah 
for  the  policy  in  suit  and  was  informed  by  him  that  he  could 
not  find  it,  but  that  subsequently  Hannah  returned  it  to  him,, 
with  tiie  declaration  "it  was  all  right."  Mitchell  did  not 
look  at  the  policy,  but  assumed  that  it  was  all  right  from 
reliance  on  Hannah's  declaration.  In  fact,  the  policy  was  not 
endorsed.  The  assignments  were  subsequently  made  and  as- 
sented to. 

Ipon  these  facts  the  contention  of  defendant  is  that  Han- 
nah was  not  such  an  agent  as  to  be  capable  of  binding  the 
company  in  this  regard  by  his  acts  or  language;  and  that  his 
acts  and  language,  if  binding  on  the  company,  do  not  justify 
a  recovery  in  this  case,  either  because  they  do  not  amount  to 
a  waiver  of  the  condition  referred  to,  or  because  plaintiff  can- 
not claim  a  waiver,  which  is  equivalent  to  an  alteration  of  the 
company's  by-laws  in  a  mode  not  authorized  thereby. 

With  respect  to  the  authority  of  the  agent,  the  evidence  ia 
probably  sufficient  to  justify  the  application  of  the  rule  lately 
laid  down  by  the  Court  of  Errors  in  F'we  Ins.  Co.  v.  Build- 
ing Loan  Association,  14  Vroom  652.  In  that  case  a  com- 
pany delivered  a  policy  endorsed  with  the  name  of  H.,  as 
gaent.  No  limitation  on  his  authority  was  made  in  the  policy 
nor  by  notice  to  the  insurer.  •  It  was  held  that  H.  was  to  be 
regarded  as  a  general  agent,  competent  to  receive  for  the  com- 
pany a  notice  of  the  sale  of  the  insured  property,  to  waive  a 
condition  of  the  policy  in  respect  thereto  and  to  assent  to  the 
alienation.     Such  assent  could  be  inferred  from  his  language. 

But  in  this  case  it  is  unnecessary  to  consider  Hannah  as 
endowed  with  power  so  broad  and  extensive.  The  evidence 
is  plenary  that  he  was  empowered  by  defendant  to  perform 
duties  in  the  way  of  communication  between  it  and  its  in- 
sured. He  was  thus  empowered  to  receive  a  notice  of  subse- 
quent insurance,  and  a  demand  for  the  action  of  the  com- 
pany required  thereon,  and  to  transmit  to  the  insured  the 
<letermination  of  the  company  upon  such  demand.  AVithin 
that  line  of  duties,  what  he  should  do  or  say  would  bind  the 
company  as  effectively  as  if  he  were  an  officer  or  general  agents 
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This  was  the  view  taken  by  the  judge  below  in  his  in- 
structions to  the  jury.  If  he  attributed  to  the  language  of 
the  agent  less  force  than  ought  to  have  been,  defendant  can- 
not complain. 

With  respect  to  the  effect  of  the  acts  and  language  of  the 
agent  in  justifying  a  recovery,  the  question  requires  a  deter- 
mination as  to  what  was  necessary  to  be  done  to  satisfy  this 
condition,  and,  if  not  done,  what  will  excuse  plaintiff  or  estop 
defendant  from  setting  up  the  failure. 

The  condition  in  question  required  the  insured  not  only  to 
give  notice  of  subsequent  insurance  within  ten  days,  but  also 
to  "  have  the  same  endorsed  on  the  policy  or  otherwise 
acknowledged  in  writing"  by  the  company.  The  endorse- 
ment or  acknowledgement  is  not  required  to  contain,  as  is- 
sometimes  the  custom,  any  approval  or  consent  on  the  part  of 
the  company  to  the  subsequent  insurance.  But  since  the 
condition  is  evidently  intended  to  apprise  the  company  of 
facts  upon  which  it  may  decide  whether  or  not  tiiere  is 
excessive  insurance  on  the  property,  and  since  this  policy  does 
not  expressly  permit  a  termination  of  the  risk  for  excessive 
insurance,  while  it  may  be  terminated  for  other  causes,  (see 
conditions  4  and  12),  I  think  it  plain  that  the  company  may 
protect  itself  against  excessive  insurance  on  the  part  of  the 
insured  by  a  refusal  to  endorse  or  acknowledge  the  subsequent 
insurance.  In  that  view  endorsement  or  acknowledgment,, 
includes  apju'oval  or  consent. 

Upon  tliis  construction  the  insured,  in  case  he  {)rocured 
additional  insurance,  was  bound  to  do  two  acts,  viz.,  to  give 
notice  thereof  within  the  required  time,  and  to  procure  the 
endorsement  or  acknowledgment.  The  latter  act  required  the- 
concurrence  of  the  company,  which  it  had  a  right  to  refuse. 

Whether  a  refusal  by  the  company  is  to  be  inferred  in  all 
cases  where  the  insured  is  unable  to  produce  the  actual  en- 
dorsement or  acknowledgment  in  writing,  is  a  question  of 
some  difficulty.  It  has  often  been  held  that  under  similar 
conditions  it  is  the  duty  of  the  company  to  notify  the  insured 
of  a  refusal,  and  that  until  such  refus.il  and  notification  the 
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policy  coutiuues  in  force,  notwithstanding  the  condition.  Pot- 
ter V.  Ontario  I71S.  Co.,  5  Hill  147  ;  Horwitz  v.  Equitable  Ins, 
Co.,  40  Mo.  557 ;  Planters'  Mut.  Ins.  Co.  v.  Lyon,  38  I'exas 
253;  Hadley  v.  N.  H.  Ins.  Co.,  55  N.  i/".  110;  cases  cited  in 
note  to  Wood  on  Ins.,  838. 

This  was  the  view  taken  by  the  judge  below,  who  instructed 
the  jury  that  if  notice  of  the  additional  insurance  was  given, 
and  the  policy  delivered  to  defendant's  agent  for  the  action 
of  the  company,  and  if  the  company  or  the  agent  retained  the 
policy  an  unreasonable  time,  that  is,  longer  than  necessary  to 
inquire  into  the  condition  of  the  insured  property,  and  either 
failed  to  return  it,  or  returned  it  without  a  notification  of  dis- 
approval, they  might  find  a  waiver  on  the  part  of  the  com- 
pany of  the  condition  in  question. 

In  my  view  the  case  presented  another  ground,  entirely 
■conclusive  in  favor  of  plaintiff's  recovery.  By  the  evidence 
of  Mitchell  it  appeared  that  Hannah  returned  the  policy  to 
him  after  notice  of  the  subsequent  insurance,  not  only  without 
any  notification  of  disapproval  on  the  part  of  the  company, 
but  accompanied  the  return  with  the  declaration  that  "  it  was 
all  right."  If  Hannah  was  the  general  agent  of  the  com- 
pany this  declaration  would  bind  the  company.  Fire  Im.  Co, 
v.  Building  Loan  Association,  supra.  But  assuming  his 
powers  were  limited  to  communicating  to  the  insured  the  de- 
termination of  the  company,  his  declaration,  in  this  regard, 
was  the  declaration  of  the  company.  If  such  declaration  in- 
fluenced the  conduct  of  insured  and  was  acted  on  by  him,  the 
defendant  will  be  estopped  from  denying  its  truth.  The  act 
of  the  company  in  expressing  its  determination  was  to  be  per- 
formed in  one  of  two  ways,  viz.,  eitiier  by  endorsement  on  the 
policy  or  by  some  other  acknowledgment  in  writing.  If  the 
•expression  was  limited  to  the  endorsement,  it  might  be  argued 
that  the  return  of  the  policy  unendorsed  would  so  contradict 
the  declaration  that  tiie  estoppel  could  not  arise,  beCfiuse  the 
insured  could  not,  in  such  case,  have  acted  upon  the  declara- 
tion in  good  faith.  But  in  Mentz  v.  Lancaster  Ins.  Co.,  79 
Penna.  St.  475,  a  case  where  the  condition  required  endorse- 
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ment  of  subsequent  insurance  on  the  policy,  Sharswood,  J.,  held 
that  the  declaration  of  an  agent,  to  whom  the  policy  had  been 
delivered,  with  notice  of  the  new  insurance  made  on  returning 
the  policy,  to  the  effect  that  the  endorsement  had  been  made 
thereon,  when,  in  fact,  it  had  not  been  made,  estopped  the 
company  from  objecting  to  the  want  of  the  endorsement.  See, 
also,  Fechner  v.  Phoenix  Ins.  Co.,  65  N.  Y.  195;  Pitney  v. 
Glenn's  Falls  Ins.  Co.,  69  N.  Y.  6.  But  in  the  case  now  in 
hand,  the  declaration  that  the  policy  was  all  right,  was  not 
necessarily  contradicted  by  the  delivery  of  the  policy  unen- 
dorsed. It  was  an  assertion  that  the  com[)any  had  approved 
the  additional  insurance,  if  not  by  endorsement,  then  by  th& 
acknowledgment  in  writing  required. 

Upon  such  an  assertion  Mitchell  evidently  acted.  He  per- 
mitted the  company  to  retain  the  premium  note  and  the  cash 
premium  paid.  He  held  and  transferred  the  policy,  and  his 
assignees,  down  to  the  present  claimants,  received  and  held 
it  as  a  valid  and  subsisting  security  against  loss  by  fire.  The 
company  also  recognized  it  as  an  outstanding  contract  by  as- 
senting to  each  transfer.  Under  such  circumstances  the  com- 
pany is  estopped  from  setting  up,  as  a  defence,  the  non-per- 
formance of  this  condition  with  respect  to  the  acknowledgment 
required  thereby. 

Since  the  jury  gave  credit  to  the  evidence  of  Mitchell,  which 
was  uncontradicted  and  properly  submitted  to  them,  their 
verdict  should  have  been  for  the  plaintiff,  upon  the  ground 
above  stated.  This  seems  to  render  it  unnecessary  to  deter- 
mine whether  the  instructions  complained  of  were  strictly 
correct  or  not.  Defendant  cannot  complain  that  the  jury 
were  permitted  to  draw  an  inference  from  the  conduct  and 
silence  of  the  agent,  when,  upon  the  same  evidence  of  his  con- 
duct and  language,  they  would  have  been  properly  instructed 
to  reject  the  defence  insisted  on. 

It  has  been  strongly  urged  that  plaintiff  ought  not  to  be 
permitted  to  avail  himself  of  this  verdict,  because  of  the  pro- 
visions and  by-laws  of  the  defendant  company.  Plaintiff, 
though  holding  the  policy  by  assignment  as  collateral  secu- 
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rity,  is  affected  by  any  act  or  default  of  the  insured.  State 
Ins.  Co.  V.  Maackens,  9  Vroorn  564.  The  insured  is  a  raem- 
her  of  the  company  and  bound  by  its  rules,  of  wliich  he  is 
presumed  to  know.  Belleville  Mid.  Ins.  Co.  v.  Van  Winkle, 
1  Beas.  333 ;  Mitchell  v.  Lycoming  Mut.  Ins.  Co.,  51  Penna. 
■St.  402.  The  by-laws  prescribe  this  condition  for  the  poli- 
<;ies  of  all  its  members,  and  it  is  contended  it  cannot  be  waived 
in  favor  of  one  of  them.  Besides,  the  by-laws  provide  ex- 
j)ressly  for  alteration  in  a  certain  mode,  and  it  is  further 
contended  that  a  waiver  of  this  condition  is  an  alteration 
of  the  by-laws  in  an  unauthorized  mode,  of  which  a  member 
may  not  take  advantage. 

If  the  question  were  whether  an  agreement  might  be 
made  to  dispense  with  the  performance  of  such  a  condition,  I 
should  doubt  the  existence  of  any  power  in  the  officers  or 
agents  to  thus  alter  the  fundamental  rule  of  the  company^ 
Such  is  the  view  taken  in  Massachusetts,  where  such  conditions 
and  by-laws  seem  common.  Hale  v.  Jfech.  Mut.  Ins.  Co.,  6 
Gray  169  ;  Brewer  v.  Chelsea  Mut.  Ins.Co.,  14  Gray  203.  In 
the  cases  cited  the  by-laws  were  appended  to  the  policy  and 
formed  part  of  the  contract.  It  was  there  held  that  there  was 
no  power  in  an  officer  or  agent  of  the  company  to  waive  a  con- 
dition required  by  the  by-laws,  in  tbe  face  of  an  express  pro- 
vision for  the  alteration  of  the  by-laws  in  a  specified  mode. 
This  is  in  accord  with  the  view  that  no  waiver  can  be  claimed 
from  the  acts  of  an  agent  in  tlie  face  of  an  express  limitation 
on  his  power  in  that  regard.  Catoir  v.  Am.  Life  Ins.  Co.,  4 
Vroom  487. 

In  tlie  case  in  question,  the  by-laws  are  not  a  part  of  the 
contract  of  insurance.  But  I  do  not  perceive  any  difference 
on  that  account.  The  member  of  .such  a  company  is,  in  my 
judgment,  debarred  from  insisting  on  the  validity  of  a  con- 
tract with  his  company,  whiclj  is  different  in  its  form  from 
that  prescribed  by  the  rules  governing  him  and  his  fellow 
members.  So  if  the  insured  in  this  case  had  given  notice  of 
subsequent  iiisurance  and  demanded  the  endorsement  or  ac- 
knowledgment of  the  company,  and  the  officers  or  the  agent 
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had  informed  him  that  the  company  gave  a  verbal  assent  and 
would  hold  itself  bound  without  the  endorsement  or  acknowl- 
t'dgment  in  writing,  I  think  it  plain  the  insured  could  not 
claim  the  condition  in  question  was  thereby  waived  or  dis- 
pensed with,  because  that  would  be  contrary  to  the  express 
stipulations  of  the  rules  by  which  he  was  bound. 

But  this  case  presents  no  such  features.  There  was  no 
agreement  to  waive,  nor  assertion  that  the  condition  need  not 
be  literally  performed.  On  the  contrary,  the  assertion  made 
permitted  and  justified  the  inference  that  the  condition  had 
been,  in  fact,  complied  with.  Such  an  assertion  acted  upon 
presents  all  the  elements  of  an  estoppel  and  is  not  a  waiver. 

Waiver  and  estoppel  are  frequently  used  in  reference  to 
insurance  policies  as  if  they  were  synonymous  terms.  May  on 
Ins.  605,  608  ;  Wood  on  Ins.  837,  Cases  plainly  of  estoppel 
are  treated  as  presenting  questions  of  waiver.  Viele  v.  Ger- 
mania  Ins.  Co.,  26  Iowa  9 ;  Keenan  v.  Mo.  State  Ins.  Co., 
12  Iowa  126,  134;  Keenan  v.  Dubuque  Mut.  Ins.  Co.,  13 
Iowa  375 ;  Mitchell  v.  Lycoming  Mut.  Ins.  Co.,  51  Penna  St. 
402 ;  Hm^itz  v.  Equitable  Mut.  Ins  Co.,  supra.  In  the  line 
of  cases  followed  by  the  judge  below,  the  failure  of  the  com- 
pany to  notify  insured  of  the  refusal  to  approve  the  additional 
insurance,  is  said  to  be  a  waiver  of  the  condition.  But  it  would 
clearly  be  more  proper  to  say  that  the  conduct  of  the  company 
estopped  it  from  asserting  what  it  did  not  approve. 

But  in  the  view  taken  in  this  court  the  question  is  one  of 
estoppel,  and  there  is  no  reason  why  the  plaintiff  should  not 
avail  himself  of  it,  although  the  insured  is  a  member  of  the 
company. 

There  was  another  point  made  in  the  argument  respecting 
the  refusal  to  admit  certain  evidence  offered  by  defendant. 
Letters  of  the  deceased  agent  to  the  company  were  offered  to 
show  that  he  had  not,  in  fact,  transmitted  to  the  company  the 
notice  of  the  subsequent  insurance  which  had  been  given  him 
by  Mitchell,  and  also  that  he  had  not  transmitted  to  the  com- 
pany the  policy  in  suit  delivered  him  by  Mitchell.  These 
were  acts  to  be  performed  by  Hannah  in  the  line  of  his  duty 
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as  defendant's  ageut,  aad  it  will  not  avail  defendant  to  say 
that  its  own  agent  failed  to  perform  liis  duty.  Such  failure 
■would  not  excuse  defendant,  and  the  evidence,  if  admitted, 
would  have  been  of  no  value. 

The  rule  to  show  cause  ought,  therefore,  to  be  discharged. 


WILLIAM  W.  BOZARTH  v.  THOMAS   H.  DUDLEY. 

1.  A  contract  for  building  on  land  may  be  abrogated  or  abandoned, 
either  by  the  express  agreement  of  the  parties  or  by  the  implication 
arising  from  conduct  inconsistent  with  its  being  still  in  force.  But 
mere  deviations  and  changes  of  plan  will  not  imply  abrogation  or 
abandonment  when  the  contract  expressly  provides  that  such  devia- 
tions and  changes  may  be  made. 

2.  When  a  contract  for  building  on  land  has  not  been  so  performed  as  to 
justify  a  recovery  thereon,  a  recovery  in  assumpsit  on  the  common 
counts,  for  the  work  and  materials  used  in  the  erection,  will  only  be 
permitted  when  the  owner  has  actually  accepted  the  building. 

3.  Such  acceptance  may  be  express  or  im{)lied  from  circumstances;  mere 
occupation  of  the  building  does  not  necessarily  imply  such  acceptance. 

4.  Damages  of  a  defendant  cannot  be  recouped  under  seofion  129,  {Prac- 
tice, Rev.  868,)  unless  the  notice  required  has  been  filed  with  the  plea 
and  the  damages  arise  out  of  the  very  contract  sued  upon. 


On  rule  to   show  cause    why  a  new    trial   should  not  be 
granted. 

Argued  at  February  Term,  1882,  before  Justices  DixON, 
Reed  and  Magie. 

For  the  plaintiff,  R.  S.  Jenkins. 

For  the  defendant,  P.  L.  Voorhees. 
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The  opinion  of  tlie  court  was  delivered  by 

Magie,  J.  This  was  an  action  of  assumpsit,  and  the  dec- 
laration contained  only  the  common  counts.  A  bill  of  par- 
ticulars appended  thereto  gave  notice  that  the  action  was 
brought  to  recover  a  balance  of  $13,005.74,  for  "furnishing 
labor  and  materials  and  erecting  a  dwelling-house,  stable,  car- 
riage-house and  coach man's-house  combined,  wood-house,  gas- 
holder," &c.  Tiie  charges  in  the  main  bill  amounted  to  $35,- 
395.92.  Payments  of  $22,800  were  credited,  leaving  due,  as 
claimed,  $12,595.92.  An  account  was  annexed,  called  a 
"stable  account,"  charging  defendant  with  work  and  mate- 
rials in  building  a  stable,  partly  under  a  contract  and  partly 
without.  Credit  was  given  thereon  for  the  whole  contract 
price,  and  the  amount  unpaid,  $409.82,  added  to  the  amount 
claimed  in  the  main  bill,  made  up  the  total  of  $13,005.74. 

The  bill  of  particulars  also  included  a  copy  of  a  contract 
between  the  parties,  dated  October  12th,  1871,  whereby  plain- 
tiff agreed  to  erect  and  complete  a  dwelling-house  for  defendant, 
according  to  the  specifications  annexed  thereto,  and  according 
to  the  shape,  style,  character  and  dimensions  shown  on  plans 
therein  referred  to,  by  the  1st  day  of  September  then  next^ 
for  the  price  of  $26,880.  This  price  defendant  agreed  should 
be  paid  by  instalments  as  the  building  progressed.  The  final 
payment  of  $4880  was  to  be  paid  when  the  building  should 
be  completed  to  the  satisfaction  of  defendant  and  accepted  by 
him  after  his  arrival  in  this  country,  not  later  than  October 
1st,  1872. 

The  successive  payments  were  to  be  made  by  George  W» 
Gilbert,  as  defendant's  agent  for  that  purpose,  "  provided  the 
work  and  materials  are  satisfactory." 

It  was  further  provided  that  detailed  and  working  draw- 
ings necessary  should  be  furnished  by  plaintiff  at  his  own 
expense,  but  they  were  to  be  according  to  the  style  and  char- 
acter of  the  plans  and  in  accordance  with  the  specifications. 
This  contract  was  under  seal. 

The  defendant  pleaded  the  general  issue,  and  payment  with 
notice  of  set-off. 

Vol.  XV.  u 
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Upon  the  trial  of  the  issue  in  the  Camden  Circuit,  plaintiff 
proved  his  books  of  account  containing  the  items  of  the  bill 
of  particulars,  and  rested.  Defendant  then  moved  for  a  non- 
suit, on  the  ground  that  said  plaintiff  having  included  in  the  bill 
of  particulars  a  contract,  he  was  bound  to  show  either  a  com- 
plete performance  of  its  stij)ulations  or  that  the  contract  had 
been  abrogated.  The  plaintiff  was  permitted  to  re-open  his 
case  and  to  produce  evidence  that  the  contract  had  been  abro- 
gated. 

The  evidence  disclosed  that  the  bill  of  particulars  contained 
not  only  charges  for  extra  work  on  the  stable,  and  charges 
for  work  and  materials  on  the  dwelling-house,  which  were  re- 
quired by  the  contract,  but  also  charges  for  extra  work  on  the 
dwelling-house,  and  for  the  erection  of  a  tool  or  wood-house 
on  the  same  premises  on  which  the  dwelling-house  was  built. 
As  to  the  contract,  plaintiff's  testimony  was,  that  after  its 
execution  the  whole  style  and  character  of  the  proposed  build- 
ing was,  by  defendant's  directions,  so  altered  from  that  re- 
quired by  the  contract,  that  it  no  longer  remained  in  force. 
The  contention  was  that  the  building,  as  actually  erected,  was 
erected  not  under  the  contract,  but  under  an  implied  under- 
faking  resulting  from  defendant's  orders. 

Upon  plaintiff's  again  resting  the  motion  to  non-suit  was 
renewed,  on  the  ground  of  the  insufficiency  of  the  evidence. 
The  motion  being  denied,  defendant  put  the  contract  in  evi- 
dence and  produced  testimony  to  show  that  the  dwelling- 
house  was  built  under  the  contract  which  had  not  been  abro- 
gated ;  that  in  many  material  particulars  it  was  not  built  in 
accordance  with  the  contract ;  and  that  it  had  never  been  ac- 
cepted by  him.  His  contention  with  respect  to  so  much  of 
plaintiff's  claim  as  related  to  the  dwelling-house,  was  that 
nothing  could  be  recovered,  because  the  stij>ulations  of  the 
contract  which  were  to  be  performed  by  plaintiff  as  conditions 
precedent  to  the  payment  of  the  contract  price,  had  not  been 
performed,  and  because  the  contract,  being  under  seal,  this 
action  could  not  be  maintained  therefor. 

Plaintiff's  evidence  further  tended  to  show  that  the  dwell- 
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ing-house  had  been  accepted  by  defendant.  Upon  this  sub- 
ject it  became  material  to  determine  whether  a  Mr.  Cooper, 
upon  whose  certificates  payments  had  been  made  by  Gilbert 
was  an  agent  of  defendant  in  superintending  the  dwelling- 
house.  Plaintiff  claimed  that  Cooper  had  been  appointed  or 
recognized  as  such  agent,  and  had  not  only  inspected  the 
work  and  materials  now  objected  to,  without  remonstrance  or 
rejection,  when  removal  or  alteration  could  have  been  easily 
effected,  but  had  also  ordered  some  of  the  extra  work. 

With  respect  to  the  extra  work  on  the  stable,  the  contest 
was  whether  it  had,  in  fact,  been  done,  and  whether  it  was 
included  within  the  contract  admitted  to  have  been  made  for 
building  the  stable.  Defendant  further  contended  that  he 
was  entitled  in  this  action  to  recoup  damages  sustained  by  him 
by  reason  of  plaintiff's  defective  performance  of  that  contract, 
which  was  also  under  seal. 

A  verdict  for  $9163.28  was  found  in  favor  of  the  plaintiff. 

Upon  this  rule  to  show  cause  many  reasons  have  been 
urged,  the  principal  of  which  relate  to  the  views  expressed 
by  the  judge  on  the  trial  respecting  the  right  of  recovery  in 
assumpsit  upon  the  evidence,  for  the  work  and  materials  fur- 
nished in  the  erection  of  the  dwelling-house,  and  which  were 
included  in  the  contract. 

The  instructions  of  the  judge  on  this  subject  were,  in  sub- 
stance, that  plaintiff  might  establish  his  claim  in  this  form  of 
action,  either  (1)  by  proof  that  the  contract  had  been,  by  the 
agreement  of  the  parties  thereto,  so  deviated  from  as  to  evince 
that  the  contract  was  abrogated  or  abandoned,  and  that  the 
work  directed  by  the  owner  was  done  under  another  and  im- 
plied contract ;  or  (2)  by  proof  that  the  defendant  had,  not- 
withstanding substantial  discrepancies  between  the  building  as 
completed  and  that  required  by  the  contract,  accepted  and 
retained  the  same  and  derived  a  benefit  therefrom. 

In  presenting  the  first  proposition  the  jury  were  carefully 
directed  to  the  meagre  evidence  upon  tiie  point,  and  were  told 
that  since  the  contract  provided  for  deviations  and  changes  of 
plan,  they  could  not  properly  draw  the  conclusion  that  the 
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contract  was  abrogated  merely  from  such  deviations  and 
changes.  I  cannot  find  anything  objectionable  in  these  in- 
structions. Any  contract  may  be  abrogated  or  abandoned  hy 
the  express  agreement  of  the  parties  who  made  it.  An  aban- 
donment may  be  implied  also  from  the  acts  of  the  parties,  as, 
for  example,  if  upon  the  site  upon  which  a  building  was  to  be 
erected  under  a  written  contract,  the  owner  should  direct  the 
builder  to  erect  a  building  entirely  variant  in  character,  shape,, 
material  and  style.  But  such  an  inference  could  not  be  drawn 
from  deviations  from  the  original  plan,  permitted  by  tlie  con- 
tract to  be  made.  The  question  was  properly  left  to  the  jury, 
and  there  is  no  reason  to  suppose  that,  upon  the  question  of 
fact,  their  verdict  proceeded  on  this  ground.  The  great  weight 
of  evidence  was  that  the  contract  had  never  been  abandoned. 

The  second  proposition  was  thus  expressed  by  the  trial 
judge :  "  Where  a  defendant  has  accepted  the  work  and  ma- 
terials furnished  by  a  plaintiflF,  has  taken  possession  of  and 
derived  benefit  from  such  labor  and  materials,  (although  there 
was  a  special  contract),  under  such  circumstances  as  amount  to 
acceptance,  the  law  implies  a  promise  on  part  of  defendant  to 
pay  such  remuneration  as  the  benefit  conferred  on  him  is 
reasonably  worth  ;  and  to  recover  that  quantum  of  remunera- 
tion an  action  of  indebitatus  assumpsit  is  maintainable.  This 
rule  applies  to  buildings  on  land  of  a  defendant  as  well  as  to 
mere  personalty.  The  principal  question  is,  if  there  has  been 
acceptance  of  the  building  by  a  defendant.  Mere  naked  occu- 
pation of  a  building  erected  on  land  of  owner  does  not,  of 
itself,  waive  the  special  contract,  unless  the  possession  be 
coupled  with  some  act  or  some  language  from  which  accept- 
ance and  acquiescence  may  be  reasonably  inferred." 

It  is  this  part  of  the  charge  which  is  most  strongly  objected: 
to,  and  it  will  be  at  once  perceived  that  the  consideration  of 
the  subject  brings  up  several  of  the  vexed  questions  respecting 
the  rights  and  liabilities  of  parties  to  a  contract  fop  the  erec- 
tion of  buildings  on  land.  Such  a  contract  deals  with  a  sub- 
ject matter  of  a  peculiar  nature.  When  an  agreement  for  the 
manufacture  of  a  chattel  out  of  materials  furnished  by  the 
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-maker  is  not  performed  according  to  its  terms,  the  remedy  of 
the  party  for  whom  it  is  made  seems  perfect.  And  the  rejec- 
tion of  the  chattel,  while  completely  protecting  him,  does  no 
injustice  to  the  maker,  for  it  leaves  in  his  hands  the  materials 
"with  which  his  labor  has  been  united.  But  when,  under  a 
contract  for  building,  labor  and  materials  of  the  builder  are 
put  into  an  edifice  immovably  affixed  to  the  land?j  of  another, 
and  the  title  to  which  goes  with  such  lands,  the  right  of  re- 
jection, while  it  may  be  said  theoretically  to  exist,  is  difficult 
to  enforce  in  practice,  without  apparent  injustice  to  one  party 
or  the  other.  If  the  building  be  wholly  unlike  that  con- 
tracted for,  the  owner  is  put  to  the  delay  and  expense  of  re- 
moving it  from  his  land  which  it  encumbers.  If,  as  is  more 
usual,  the  building  is  not  so  unlike  tiiat  contracted  for  as  to 
permit  the  owner  to  feel  reasonably  justified  in  removing  it, 
-or,  if  he  is  driven,  by  necessity,  to  use  the  shelter  of  the  build- 
ing, and  if  by  protest  and  rejection  he  may  escape  payment, 
yet  if  the  building  add  anything  to  the  value  of  the  land, 
eventually  he  or  his  representatives  become  benefited  thereby. 

These  considerations  have  led  to  some  contrariety  of  judi- 
cial views,  as  cases  with  differing  circumstances  have  been 
presented. 

There  is  a  line  of  cases,  of  which  Ellis  v.  Hamlen,  decided  at 
Nisi  Prius  by  Chief  Justice  Sir  James  Mansfield  and  reported 
in  3  Taunt.  53,  and  Ifunro  v.  Butt,  8  EL  &  Bl.  738,  in  which 
the  judgment  of  the  Queen's  Bench  was  delivered  by  Lord 
Campbell,  are  examples.  They  hold  that  when  the  contract 
remains  open  and  unperformed,  though  in  slight  particulars, 
no  recovery  can  be  had  either  upon  it  or  upon  an  implied 
•contract.  This  line  of  cases  was  elaborately  reviewed  by 
-Judge  Comstock  in  Smith  v.  Brady,  11  N.  Y.  173,  and  con- 
trasted with  cases  in  the  New  England  states,  which  seem  at 
•variance  therewith. 

The  rigor  of  this  rule  has  been  frequently  modified.  Thus, 
we  find  another  line  of  cases  holding  that  recovery  upon  such 
/and  similar  contracts  will  not  be  refused  for  mere  technical, 
inadvertent  or  unimportant  deviations  from  the  terms,  but 
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that  whenever  there  has  been  a  substantial  compliance  witb 
the  contract,  recovery  may  be  had  thereon,  a  proper  allowance 
or  reduction  from  the  contract  price  being  made  for  deficien- 
cies. Glacius  V.  Black,  50  N.  F.  145;  2  Addison  on  Cont,  §§ 
864,  865 ;  Cutler  v.  Close,  5  C.  d'  P.  337 ;  Dallman  v.  King, 
4  Bing.  K  C.  105 ;  Stadhard  v.  Lee,  3  B.  &  S.  364. 

A  like  variance  of  judicial  view  exists  in  cases  where  the 
contract  has  not  been  so  performed  as  to  justify  a  recovery 
thereon  even  under  the  modified  rule  above  stated.  On  ex- 
amination we  shall  find  two  classes  of  cases  permitting  a  re- 
covery under  such  circumstances  as  upon  a  quantum  meruit. 

One  class  adopt  the  view  that  a  recovery  should  be  had  in 
such  cases  whenever  the  work  and  materials  are  of  any  value 
to  the  owner  of  the  lands  to  which  they  have  been  aflSxed, 
and  that  the  proper  measure  of  damages  is  the  contract  price, 
deducting  therefrom  so  much  as  the  house  was  worth,  less  on 
account  of  variations  from  the  contract.  This  is  the  view  of 
the  Massachusetts  courts,  as  expressed  by  Chief  Justice  Parker 
in  Hayward  v.  Leonard,  7  Pick.  180 ;  Smith  v.  First  Cong. 
Ch.,  8  Pick.  178.  See,  also,  Snow  v.  Ware,  13  Mete.  42  ; 
Atkins  V.  Barnstable,  97  Mass.  428;  Fitzgerald  v.  Allen,  128 
Mass.  232. 

The  other  class  presents  the  view  adopted  by  the  Supreme 
Court  of  the  United  States  in  Dermott  v.  Jones,  2  Wall.  ], 
whicli  holds  that  while  a  contractor  guilty  of  fraud  or  having 
wilfully  abandoned  the  work  unfinished,  cannot  recover  in 
any  form  of  action,  he  may  recover  in  assumpsit  when  he  has, 
in  good  faith,  done  work  which,  though  not  done  according 
to  the  contract,  has  been  accepted  by  the  owner.  In  this 
event  it  is  also  held  that  the  recovery  is  to  be  founded,  as  to 
amount,  upon  the  contract  price,  making  such  deductions  as 
required  by  the  contractor's  deviations  from  the  contract. 

These  cases  do  not  differ  so  much  as  at  first  appears.    In  the- 
Massachusetts  cases  the  conclusion  is  put  upon  the  ground  of 
a  practical  acceptance  of  the  building  on  the  part  of  the  owner. 
Thus,  speaking  of  the  distinction  between  the  manufacture  of 
a  chattel  and  the  erection  of  a  building,  Ciiief  Justice  Parker, 
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in  Hayward  v.  Leonard,  supra,  says :  "  In  such  case  the 
owner  of  the  land  necessarily  becomes  the  owner  of  the  build- 
ing; *  *  *  though  the  owner  may  at  first  refuse  to 
occupy,  he  or  his  heirs  or  assignees  will  eventually  enjoy  the 
property."  He  also  declares  that  in  cases*  of  a  gross  and 
fraudulent  violation  of  the  contract,  as,  for  example,  where 
the  building  is  wliolly  variant  from  the  contract,  no  recovery 
can  be  had  except  upon  an  express  or  implied  acceptance.  He 
confines  the  rule  to  cases  where  there  has  been  an  honest  in- 
tention to  go  by  the  contract,  and  a  substantive  execution  of 
it  with  deviations  comparatively  slight. 

In  each  class  of  cases  acceptance  is  the  basis  of  recovery. 
One  class,  however,  requii'es  the  acceptance  to  be  actual;  tiie 
other  assumes  it  to  exist  in  all  cases  when  value  has  been  con- 
ferred upon  the  property,  and  there  has  been  no  gross  or  fraud- 
ulent violation  of  the  contract;  when  such  a  violation  occurs, 
actual  acceptance  is  necessary  to  recovery. 

We  are  at  liberty  to  adopt,  in  this  state,  whatever  rule 
seems  most  consonant  with  reason  and  principle,  /rhere  is  no 
adjudicated  case  presenting  the  precise  question.  In  School 
Trustees  v.  Bennett,  3  Dutcher  513,  this  court  declared  the 
necessity  of  an  entire  completion  of  such  a  contract  as  a  con- 
dition precedent  to  the  right  to  payment  of  the  contract  price, 
but  the  action  was  upon  a  guaranty  for  the  performance  of  a 
contract  by  a  builder,  who  liad,  tiiough  paid  part  of  the  price, 
wholly  failed  to  com[)lete.  In  Haslaek  v.  Mayers,  2  Dutcher 
284,  which  was  a  case  involving  the  entirety  of  a  contract. 
Potts,  J.,  speaking  of  building  contracts,  says  :  "  The  princi- 
ple will  be  found  fully  recognized  in  most  of  tlie  decisions, 
that  where  the  contract  is  entire  and  there  is  a  failure  on  one 
part  to  perform  the  service  stipulated  for,  and  no  express  or 
implied  waiver  on  the  other  part  of  the  strict  letter  of  the  con- 
tract, the  condition  precedent  must  be  substantially  performed 
before  a  recovery  can  be  had  on  the  common  counts.''  The 
question  was  not  involved  in  that  case,  and  the  quotation  only 
affords  us  the  view  of  that  acute  judge,  which  would  seem  to 
be  that  a  recovery  could  be  had  in  such  case  in  assumpsit^ 
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either  upou  a  substantial  performance  of  the  contract  or  upon 
an  express  or  implied  waiver  of  its  terms. 

The  rule  most  agreeable  to  the  principles  governing  con- 
tracts is,  it  seems  to  me,  this:  When  a  contract  for  erecting  a 
building  has  not  been  so  performed  that  a  recovery  can  be  had 
thereon,  a  recovery  in  assumpsit  upon  the  common  counts  for 
work  and  materials  furnished  in  the  erection,  will  only  be 
permitted  when  the  owner  has  actually  accepted  the  building 
erected.  The  view  that  assumes  acceptance  from  the  mere 
fact  that  the  edifice  adds  value  to  the  land  on  which  it  stands, 
in  my  judgment  unduly  restrains  the  force  of  the  contract  of 
the  parties,  and  deprives  the  owner  of  the  right  to  reject  an 
edifice  not  in  substantial  conformity  with  its  terms.  If  thereby 
any  apparent  injustice  seems  done  to  the  builder  in  retaining 
the  materials  put  upon  the  property,  it  is  the  result  of  his  own 
default,  to  which  he  must  submit. 

Such  acceptance  by  the  owner  may  be  express  or  implied 
from  his  conduct.  It  seems  well  settled  that  mere  occupancy 
of  the  building  by  the  owner,  while  appropriate,  is  neither  pre- 
sumptive nor  conclusive  evidence  of  acceptance.  The  reason 
is  obvious.  The  building  belongs  to  the  owner  of  the  land 
on  which  it  stands.  As  was  said  by  Lord  Campbell  in  Munro 
v.  Butt,  supra,  the  owner  cannot  be  apjiropriately  said  to  take 
possession  of  the  building,  for  he  has  not  been  out  of  posses- 
sion of  that  which  is  thus  affixed  to  his  own  land.  See  cases 
cited  in  note  to  2  Addison  on  Cant.,  §  862 ;  Corvnn  v.  Wal- 
lace, 17  Iowa  374;  Reed  v.  Board,  3  iV.  Y.  104;  Smith  v. 
Brady,  supra. 

Api)lying  this  rule,  the  charge  of  the  judge  was  entirely 
correct  on  this  sulyect,  and  the  real  question  in  the  case  was 
properly  submitted  to  the  jury.  .There  was  evidence  from 
which  an  actual  acceptance  might  be  inferred.  I  do  not  think 
that  the  evidence  of  non-acceptance  was  so  preponderating  as 
to  require  us  to  disturb  the  verdict  on  that  ground.  • 

It  was  farther  contended  that  the  charge  of  the  judge  re- 
specting tiie  question  of  the  agency  of  Cooper,  tended  to  mis- 
lead the  jury.     There  was  contradictory  evidence  as  to  his 
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appointment.  There  was  evidence  of  his  ordering  alterations 
and  directing  operations  about  the  building.  The  criticism 
upon  the  charge  is  that  this  evidence  was  so  put  before  the 
jury  as  to  permit  them  to  suppose  that  the  agent's  authority 
might  be  inferred  from  his  acts.  This  objection  was  not  made 
at  the  time,  or,  doubtless,  the  ciiarge  would  have  been  so 
explicit  as  to  have  left  no  ground  for  criticism.  But  I  think 
the  charge  was  too  clear  to  have  been  misunderstood.  The 
jury  were  told  that  they  were  to  determine  whether  or  not 
Cooper  "  was  a  self-constituted  agent,  in  which  case  the  defend- 
ant would  not  be  bound  by  his  acts  or  declarations." 

The  right  of  recovery  having  been  correctly  put  upon  the 
ground  of  defendant's  acceptance  of  the  building,  the  conten- 
tion that  the  work  was  not  completed  to  defendant's  satisfac- 
tion according  to  the  terms  of  the  contract,  becomes  of  no 
moment. 

Defendant  further  objects  that  the  court  erred  in  not  per- 
mitting the  jury  to  consider  the  question  of  the  damages 
claimed  to  be  done  him  by  defective  work  and  materials  put 
into  the  stable  under  that  contract.  His  insistment  was,  that 
although  he  had  paid  the  contract  price  in  full,  the  work  re- 
quired by  the  contract  had  never  been  completed,  and  he 
claimed  the  right  to  recoup  the  damageathus  resulting  in  this 
suit.  The  judge's  charge  was  adverse  to  defendant's  claim  on 
this  subject,  and,  I  think,  rightly  so.  Recoupment  is  permit- 
ted solely  by  force  of  section  129  of  the  Practice  act.  Rev.,  p. 
868;  Price's  Ex' 7'sv.  Reynolds,  10  Vt-oom  171.  By  the  terms 
of  that  section  it  is  restricted  to  damages  arising  out  of  the 
non-performance  or  defective  performance  of  the  same  con- 
tract which  is  sued  on.  A  notice  of  the  particulars  of  such  a 
defence  is  required  to  be  annexed  to  the  plea  and  filed  there- 
with. In  this  case  not  only  was  there  no  such  notice,  but  it 
was  plain  that  the  damages  sought  to  be  recouped  arose  from 
another  contract.  The  contract  sued  on  was  the  implied  un- 
dertaking arising  from  the  furnishing  of  the  extras  on  the 
stable.  The  recoupment  claimed  was  upon  the  sealed  contract. 
The  remaining  question  relates  to  the  amount  of  the  ver- 
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diet.  The  jury  were  instructed  that  a  recovery  for  work  and 
materials  included  in  the  contract  for  the  dwelling-house^ 
could  not  exceed  the  unpaid  balance  of  the  contract  price. 
They  were  also  told  that  if  they  believed  such  work  and  ma- 
terials were  not  in  accordance  with  the  requirements  of  the 
contract,  a  deduction  should  be  made  in  respect  thereto  from 
the  contract  price.  No  effort  was  made  at  the  trial  to  make 
the  instructions  more  explicit  in  this  respect.  No  dispute  has 
been  made  here  as  to  the  correctness  of  the  charge.  Defend- 
ant's claim  is  that  the  verdict  included  the  whole  balance  of 
the  contract  price,  while  he  contends  that  the  weight  of  the 
evidence  requires  a  large  deduction  therefrom. 

After  a  careful  examination  of  the  evidence,  I  am  satisfied 
that  injustice  is  done  tiie  defendant  by  the  verdict.  It  ha& 
not  been  easy  to  ascertain  what  part  of  the  verdict  is  due  to- 
the  claim  for  so  much  of  the  dwelling-house  as  was  included 
in  the  contract,  but  an  analysis  of  the  evidence  shows  that 
either  no  deduction  from  the  contract  price  was  made,  or,  if 
any,  a  deduction  of  less  than  $300.  The  evidence  clearly 
shows  a  much  larger  reduction  should  have  been  made. 

There  is  uncontradicted  evidence  as  to  many  defects  which 
were  wholly  or  partially  concealed  in  construction,  and  only 
brought  to  light  by  investigation.  This  circumstance  is  not 
calculated  to  increase  the  confidence  of  the  court  in  regard  ta 
defects  about  which  the  evidence  is  contradictory. 

To  enumerate  a  few  of  such  defects :  No  footings  were 
placed  under  the  foundations  of  this  building,  though  re- 
quired by  the  plans ;  extra  timber  required  by  the  spe- 
cifications to  be  placed  under  partitions  and  closets,  were 
omitted ;  floor  joist  required  to  be  three  by  twelve  and  three 
by  eleven,  and  bridged  in  a  certain  manner,  were,  in  fact,^ 
three  by  eleven  and  three  by  ten,  respectively,  and  not 
bridged  as  required  ;  ceiling  joists  or  rafters,  required  to  be 
three  by  six,  were,  in  fact,  composed  of  inch  boards;  they 
were  not  rendered  as  required ;  the  valley  rafters  of  the  roof^ 
required  to  be  three  by  twelve,  were  only  three  by  five,  and 
the  ridge  pieces,  required  to  be  three  by  twelve,  were,  in  fact, 
only  one-inch  boards.     The  roof  is  said  to  be  too  light  for  the 
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weight  of  slate  upon  it,  and  some  witnesses  declare  it  unfit  for 
the  house.  The  chimney  flues  were  shown  on  the  plan,  but 
one,  at  least,  was  omitted,  and  all  failed  to  be  lined  with  terra 
cotta  pipe,  as  required.     This  list  might  be  greatly  extended. 

There  was  also  evidence  that  the  heater,  which  was  re- 
quired to  be  sufficient  to  heat  certain  rooms,  was  entirely  in- 
adequate for  the  purpose  and  had  to  be  replaced. 

There  was  also  evidence  of  defects  in  the  slate  put  on  the 
roof  and  in  the  manner  in  which  they  were  put  on.  Whether 
from  that  cause  or  from  the  defective  strength  of  the  roof, 
there  is  uncontradicted  evidence  that  the  roof  leaked  exces- 
sively, and  finally  had  to  be  removed  and  replaced. 

There  is  also  much  evidence  that  in  regard  to  the  quality 
of  the  stone  in  the  walls,  the  manner  in  which  they  were  laid^ 
the  interior  plastering,  plumbing,  flooring  and  general  finish, 
the  house  was  not  what  plaintiff  agreed  to  make  it. 

It  is  plain  to  me  that  a  reduction  of  ^300  is  entirely  inade- 
quate, even  under  the  uncontradicted  evidence  in  the  case. 
By  the  weight  of  evidence  the  deduction  ought  to  be  large. 
But  the  case  has  been  tried  before  a  referee  and  then  before  a 
jury,  and  the  delay  and  expense  of  a  new  trial  ought  not  to 
be  imposed  if  justice  can  now  be  done.  The  examination  I 
have  given  the  case  convinces  me  that  defendant  ought  to  be 
further  allowed  a  deduction  of  $3000,  as  of  the  time  when 
the  building  was  to  be  completed.  This  amount,  with  inter- 
est during  the  time  included  in  the  verdict,  will  equal  $4790. 
If  plaintiff  will  remit  $4790  of  the  verdict  it  may  stand  for 
the  remainder,  and  this  rule  be  discharged.  Otherwise,  tlie 
rule  must  be  made  absolute. 
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JOHN  D.  HARRISON  v.  JOHN   MAXWELL,  GEORGE  SPOT- 
TISWOOD  AND  JAMES  BELL. 

1.  On  the  appointment  of  a  receiver  under  the  act  concerning  executions, 
so  far  at  least  as  concerns  the  personal  property,  choses  in  action  and 
equitable  interests  of  the  debtor,  the  title  passes  to  the  receiver  in  vir- 
tue of  his  appointment,  without  any  formal  assignment  by  the  debtor. 

2.  Where  property  levied  on  by  an  officer  by  virtue  of  an  execution  has 
been  taken  from  his  custody  by  a  writ  of  replevin,  the  replevin  bond 
is  substituted  in  the  place  of  the  levy  ;•  and  if  the  officer  deprives  the 
plaintifl'  in  the  execution  of  the  advantages  to  be  derived  from  the 
bond  by  surrendering  it  or  canceling  a  judgment  recovered  on  it,  an 
action  will  lie  against  him  for  a  breach  of  duty  in  not  making  the 
money  under  his  process. 

3.  Securities  taken  by  officers  in  the  execution  of  process,  are  regarded 
as  securities  held  by  them  in  trust  for  parties  whom  they  represent  in 
an  official  capacity  ;  and  courts  of  law  will  extend  a  liberal  protection 
over  the  rights  of  parties  equitably  interested,  against  the  acts  of  mere 
nominal  parties. 

4.  But  the  court  will  not  set  aside  a  release  given  by  the  party  on  the 
record,  unless  the  person  beneficially  interested  owns  the  entire  inter- 
est in  the  suit,  or  the  party  releasing  is  insolvent. 

5.  C.  H.  recovered  a  judgment  against  C.  H.,  Jr. ;  execution  issued  to  the 
sheriff  of  the  county  of  E.,  and  was  levied  on  certain  goods  and  chat- 
tels. M.  sued  out  replevin,  claiming  the  goods  and  chattels  levied  on 
as  his  property.  In  the  replevin  suit  the  goods  and  chattels  were 
found  to  be  the  property  of  the  defendant  in  the  execution ;  the  sheriff 
took  an  assignment  of  the  replevin  bond  and  sued  on  it  in  his  own  name 
and  recovered  a  judgment  nisi.  One  O.  B.  subsequently  recovered  a 
judgment  against  C.  H.,  the  plaintiflfin  the  execution  under  which  the 
levy  was  made ;  0.  B.'s  judgment  was  for  a  sum  much  less  than  the 
value  of  the  goods  and  chattels  levied  on.  A  receiver  was  appointed 
in  supplementary  proceetiings  under  the  last-mentioned  judgment. 
Afterward  the  sherifl",  by  direction  of  C.  H.,  entered  satisfaction  of 
record  of  the  judgment  in  the  replevin  suit,  and  the  receiver  applied 
to  have  that  satisfaction  vacated.  Held,  (1)  that  the  equitable  interest 
of  C.  H.  in  the  replevin  bond  passed  to  the  receiver  in  virtue  of  his 
appointment  as  such,  and  that,  so  far  as  concerned  the  rights  of  the  re- 
ceiver, the  cancellation  of  the  judgment  was  wrongful ;  (2)  that  inas- 
much as  the  whole  sum  recoverable  as  damages  upon  the  replevin 
bond  was  not  required  to  satisfy  the  judgment  under  which  the  re- 
ceiver was'appoinied — the  residue  thereof  being  due  to  C.  H. — the 
court  would  not  vacate  the  satisfaction  of  record,  there  being  no  proof 
that  the  sheriff  was  not  of  sufficient  ability  to  respond  to  the  receiver 
for  his  damages.     . 
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John  D.  Harrison,  sheriiF  of  the  county  of  Essex,  in  No- 
vember, 1876,  levied  ou  certain  blue  stone  as  the  property  of 
Cornelius  Hannou,  Jr.  The  levy  was  made  under  an  execu- 
tion issued  ou  a  judgment  recovered  in  this  court  by  Corne- 
lius Hannon,  Sr.,  against  Cornelius  Hannon,  Jr.,  for  about 
$12,000. 

The  property  levied  on  had,  a  short  time  before  the  levy, 
been  bought  by  Hannon,  Jr.,  of  John  Maxwell,  on  credit. 
Maxwell,  on  an  allegation  that  the  sale  was  induced  by  fraud, 
sued  out  a  writ  of  replevin  against  the  sheriff  to  recover  the 
property  levied  on,  in  which  the  property  replevied  was 
valued  at  the  sum  of  $2580.  The  writ  of  replevin  was  di- 
rected to  the  coroners  of  the  county  of  Essex,  and  Maxwell 
gave  a  replevin  bond  to  the  coroner,  pursuant  to  the  statute, 
conditioned  for  the  return  of  the  property  in  case  a  return 
should  be  awarded.  Spottiswood  and  Bell  became  sureties  on 
the  bond. 

The  replevin  suit  was  tried  and  resulted  in  a  verdict  for  the 
defendant,  whereupon  a  judgment  was  entered  awarding  a 
return  of  the  property. 

April  18th,  1877,  judgment  was  entered  in  the  replevin 
suit. 

June  23d,  1877,  Harrison  took  an  assignment  of  the  re- 
plevin bond,  and  July  3d,  1877,  brought  suit  on  it  in  this 
court  against  all  the  obligors. 

October  8th,  1877,  interlocutory  judgment  by  default  was 
entered  in  favor  of  Harrison. 

Besides  his  replevin  suit  against  the  sheriff.  Maxwell 
brought  an  action  of  trover  against  Cornelius  Hannon,  Jr.,  to 
recover  of  him  damages  for  the  conversion  of  the  same  and 
otlier  stone  not  levied  on,  on  the  same  allegation  of  fraud  in- 
ducing the  purchase. 

The  suit  in  trover  was  tried  September  Term,  1877,  and 
resulted  in  a  judgment  in  favor  of  the  plaintiff  for  $4500. 

April  l-lth,   1879,  Morgan  J.  O'Brien  recovered  a  judg- 
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nient  in  the  Circuit  Court  against  Cornelius  Hannou,  Sr.,  for 
^465.74.  Execution  was  issued  on  this  judgment  and  re- 
turned unsatisfied. 

August  21st,  1879,  an  order  for  discovery  was  made  in  the 
O'Brien  suit,  commanding  Cornelius  Hannon,  Sr.,  to  appear 
before  a  commissioner  on  the  26th  of  August,  1879,  to  make 
discovery;  and  on  the  3d  of  September,  1879,  Elvin  W. 
Crane  was  appointed  receiver  of  the  property  and  things  in 
action  of  Cornelius  Hannon,  Sr.,  and  Hannon  was  ordered  to 
convey  and  deliver  such  property  and  things  in  action,  and 
the  evidence  thereof,  to  the  receiver,  pursuant  to  the  statute. 

On  the  15th  of  March,  1881,  a  warrant  to  satisfy  the  judg- 
ment in  the  case  of  Harrison  v.  Maxwell,  Spottisvvood  and 
Bell,  in  the  suit  on  the  replevin  bond,  was  signed  by  Mr. 
Leonard,  the  attorney  on  record  of  the  plaintiff,  and  on  May 
19th,  1881,  satisfaction  of  the  judgment  was  entered. 

Crane,  the  receiver  in  the  O'Brien  suit,  applied  to  this 
court  to  have  the  satisfaction  vacated  of  record ;  this  rule  to 
show  cause  was  allowed,  and  depositions  have  been  taken 
under  the  rule. 

Argued  at  February  Term,  1882,  before  Justices  Depue, 
Van  Syckel  and  Parker. 

For  the  rule,  F.  W.  Stevens. 

Contra,  Joseph  Coult. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  order  appointing  Crane  receiver  in  the 
O'Brien  suit  was  signed  on  September  3d,  1879.  The  ar- 
rangement for  the  satisfaction  of  the  judgment  in  the  suit  on 
the  replevin  bond  was  not  made  until  March,  1881. 

We  think  it  is  clear  that  whatever  interest,  direct  or  indi- 
rect, Cornelius  Hannon,  Sr.,  had  in  the  suit  on  the  replevin 
bond,  passed  to  Crane,  as  receiver,  in  virtue  of  his  appoint- 
ment.    There  is  a  distinction  between  a  receiver  appointed 
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pendente  lite  in  equity,  and  a  receiver  appointed  in  supple- 
mentary proceedings.  This  distinction  is  pointed  out  by  the 
Chief  Justice  in  MiUei^  v.  Mackenzie,  2  Stew.  291.  Tlie  act 
authorizing  the  appointment  of  a  receiver  in  supplementary 
proceedings  empowers  a  judge  to  make  an  order  appointing  a 
receiver  of  the  property  and  things  in  action  belonging  or  due 
to  or  held  in  trust  for  the  judgment  debtor,  who  thereby  shall 
receive  authority  to  possess,  receive,  and,  if  need  be,  in  his 
own  name,  sue  for  such  property  or  thing  in  action.  Rev.  p. 
394,  §  26.  With  regard  at  least  to  the  personal  property, 
choses  in  action  and  equitable  interests  of  the  debtor,  the  title 
passes  to  the  receiver  in  virtue  of  his  appointment,  without 
any  formal  assignment  by  the  debtor.  Wilson  v.  Allen,  6 
Barb.  543;  Porter  v.  Williams,  5  Seld.  142;  High  on  Re- 
ceivers, §  443 ;  Freem.  on  Executions,  §  420. 

When  the  order  appointing  Crane  receiver  was  made,  the 
judgment  of  Cornelius  Hannon,  Sr.,  v.  Cornelius  Hannon, 
Jr.,  was  one  of  the  choses  in  action  which  immediately  passed 
to  the  receiver.  The  execution  issued  upon  it  had  been  exe- 
cuted by  a  levy  on  personal  property  which  was  determined 
in  the  replevin  suit  to  have  been  the  property  of  the  defend- 
ant in  execution,  and  liable  to  seizure  and  sale  for  the  pav- 
ment  of  the  judgment.  The  property  having  been  taken  from 
the  sheriff's  custody  by  the  writ  of  replevin,  so  that  a  sale  of 
it  was  impracticable,  the  replevin  bond  was  substituted  in  the 
place  of  the  levy.  It  was  the  security  the  law  gave  the 
officer  that  the  property  should  be  returned  to  him  for  sale  if 
it  should  be  adjudged  in  the  replevin  suit  to  be  the  property 
of  the  defendant  in  execution.  On  such  a  determination  in 
the  action  in  replevin,  it  was  the  duty  of  the  officer  to  proceed 
with  the  execution  of  his  process,  and  to  use  all  reasonable 
i'ffi^rts  to  obtain  the  property  to  sell  it.  The  execution  cred- 
itor, on  a  tender  of  indemnity,  might  require  the  officer  to 
allow  suit  to  be  brought  on  the  bond  in  his  name,  and  the 
damages  recovered  would  be  money  made  by  the  officer  under 
and  by  virtue  of  his  process.  In  Townshend  v.  Simon,  9  Vroom 
239,  this  court  held  that  the  damages  recovered  by  the  sheriff 
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for  a  breach  of  the  conditious  of  sale  by  a  purchaser  who  re- 
fused to  comply,  were  moueys  raised  under  the  process,  and 
to  be  accounted  for  as  such. 

It  will  follow  from  a  consideration  of  the  purpose  for  which 
such  a  bund  is  given,  and  the  duty  of  the  officer  in  the  prem- 
ises, that  if  the  officer  deprives  the  plaintiff  in  the  execution 
of  the  advantages  to  be  derived  from  the  bond,  by  surrend- 
ering it  or  canceling  a  judgment  recovered  o;i  it,  an  action 
would  lie  against  him  for  a  breach  of  duty  in  not  making  the 
money  under  the  process.  In  this  case  the  cancellation  of  the 
judgment  in  the  suit  on  the  replevin  bond  was  made  after  tiie 
judgment  in  the  suit  of  Hannou  v,  Hannon  became  vested  in 
the  receiver;  and  a  wrongful  act  of  cancellation  then  done 
would  be  an  injury  to  the  rights  of  the  receiver.  The  con- 
tention that  this  is  an  effort  of  the  receiver  to  recover  dam- 
ages for  a  tort  done  to  Hannon  is  without  foundation. 

Nor  can  the  receiver   be  prejudiced   by  the  compromise 
which  resulted  in  the  satisfaction  of  the  judgment. 

The  arrangement  in  pursuance  of  which  the  satisfaction- 
piece  was  given  was  as  follows:  The  recovery  of  the  judg- 
ment by  Maxwell  against  Cornelius  Hannon,  Jr.,  in  the  action 
of  trover,  had  given  rise  to  proceedings  in  chancery  for  re- 
lief against  the  judgment  in  the  replevin  suit,  on  the  ground 
of  newly-discovered  evidence  of  fraud  and  collusion  in  the 
purciiase  of  the  stone  by  Cornelius  Hannon,  Jr.  These  pro- 
ceedings were  pending,  and  in  March,  1881,  negotiations 
were  entered  upon  between  Maxwell  and  the  two  Hannons  for  a 
settlement.  The  result  of  the  negotiations  was  that  an  agree- 
ment was  made  that  the  judgment  against  Cornelius  Hannon, 
Jr.,  in  the  trover  suit,  and  the  judgment  in  the  suit  on  the 
replevin  bond,  "should  stand  off,  one  against  the  other."  No 
consideration  was  given  in  this  transaction,  except  that  $100 
was  paid  to  Mr.  Leonard  for  his  costs  in  the  several  suits. 
The  only  parties  to  this  settlement  were  Maxwell  and  the  two 
Hannons.    ■ 

Before  this  arrangement  Avas  made,  all  the  parties  con- 
cerned in  it  had  legal  notice  of  Crane's  appointment  as  re- 
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ceiver.  Mr.  Leonard  was  the  attorney  on  record  of  Harrison 
in  the  replevin  suit,  and  also  his  attorney  in  the  suit  on  the 
replevin  bond,  and  signed  the  satisfaction-piece.  He  was  also 
the  attorney  of  Cornelius  Hannon,  Sr.,  in  the  O'Brien  suit, 
and  was  present  when  the  receiver  was  appointed  and  con- 
sented to  the  appointment.  Notice  of  the  appointment  was 
served  on  the  attorney  of  Maxwell  and  on  Spottiswood  and 
Bell,  on  September  8th,  1879,  and  on  Mr.  Leonard  on  Sep- 
tember 16th,  1879. 

The  receiver  had  done  everything  in  the  way  of  notice  that 
was  necessary  to  protect  the  rights  of  those  whom  he  repre- 
sented. Neither  he  nor  the  attorney  of  O'Brien  had  any 
knowledge  of  the  settlement  until  after  satisfaction  of  the 
judgment  was  entered.  Nor  had  Mr.  Leonard  authority  to 
consent  to  the  cancellation,  to  the  prejudice  of  the  receiver's 
rights,  in  virtue  of  the  fact  that  he  was  attorney  on  record  for 
the  plaintiff  in  the  Hannon  judgment;  for  the  order  appoint- 
ing the  receiver  vested  in  the  latter  the  rights  of  Cornelius 
Hannon,  Sr.,  in  that  judgment,  so  far  as  was  required  to  pay 
O'Brien's  debt ;  and  Mr.  Leonard  was  not  the  receiver's  at- 
torney. He  says  that  in  signing  the  satisfaction -piece  he  acted 
under  the  direction  of  the  attorney  in  fact  of  Cornelius  Han- 
non, Sr. 

But  we  think  the  receiver  cannot  have  his  remedy  on  this 
rule  under  the  facts  of  this  case. 

The  replevin  bond  was  given  to  the  coroner  who  served 
the  writ.  Section  7  of  the  Replevin  act  provides  for  an  as- 
signment of  a  replevin  bond  to  a  defendant  in  the  suit,  but 
not  to  any  other  person.  Rev.,  p.  972.  The  plaintiff  in  the 
execution  was  not  a  party  to  the  suit,  and  could  not  have 
taken  an  assignment  of  the  bond  to  himself  and  sued  on  it  in 
his  own  name. 

Courts  have  undoubtedly  shown  a  disposition  to  regard  se- 
curities taken  by  officers  in  the  execution  of  process  as  securi- 
ties held  by  them  in  trust  for  parties  whom  they  represent  in 
an  official  capacity.  In  Shann  v.  Jones,  4  C.  E.  Green  251,  254, 
Chancellor  Zabriskie  considered  a  sheriff,   in   selling  lands 
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uudei'  execution,  so  far  the  representative  and  trustee  of  per- 
sons interested  in  the  process  as  not  to  have  the  power  to  re- 
lieve a  purchaser  from  an  advantageous  sale,  or  to  yield  up 
any  substantial  right  affecting  the  parties.  Courts  of  law 
have  also  extended  a  liberal  protection  over  the  rights  of 
parties  equitably  interested  in  suits  against  the  acts  of  mere 
nominal  parties.  The  equitable  rights  of  an  assignee  will  be 
protected,  and  the  cancellation  of  a  judgment  by  the  nominal 
party  on  the  record,  after  it  had  been  assigned,  will  be  vacated. 
Keogh  v.  Delomy,  11  Vroom  97. 

But  the  precedents  cited  for  setting  aside  a  release  by  the 
party  on  the  record,  [Payne  v.  Rogers,  1  Doug.  407 ;  Man- 
ning V.  Cox,  7  J.  B.  Moore  617;  Hickey  v.  Burt,  7  Taunt. 
48,)  are  cases  in  which  the  person  beneficially  interested  owned 
the  entire  interest  in  the  suit,  and  the  party  releasing  was 
prosecuting  simply  as  a  trustee  representing  the  former's  in- 
terest, (PAiZ/ips  V.  Clagett,  11  M.  &  W.  84,91,94;  Rankine 
V.  Gandell,  15  Id.  304;)  or  was  a  pauper,  {Wright  v.  Bur- 
roughes,  3  C.  B.  344.) 

In  this  case  the  chattels  replevied  were  valued  at  $2580. 
The  O'Brien  judgment  against  Cornelius  Hannon,  Sr.,  is  for 
the  sum  of  $465.74.  The  receiver's  interest  in  the  amount 
recoverable  in  the  suit  on  the  replevin  bond  is  only  for  so  much 
thereof  as  may  be  necessary  to  pay  that  judgment-debt,  in- 
terest and  costs,  with  receiver's  fees  and  expenses.  The  balance 
is  due  to  Cornelius  Hannon,  Sr.,  on  his  judgment  against 
Cornelius  Hannon,  Jr.  To  that  extent  Cornelius  Hannon, 
Sr.,  might  give  the  sheriff  an  acquittance,  though  he  could  not 
lawfully  authorize  the  surrender  of  the  suit  on  the  bond  to  the 
prejudice  of  the  interests  of  the  receiver.  There  is  no  pre- 
tence that  the  sheriff  is  not  of  abundant  ability  to  respond  to 
the  receiver  in  damages  for  the  wrongful  cancellation  of  the 
judgment;  and  he  has  not  joined  with  the  receiver  in  this 
application. 

The  rule  to  show  cause.should  be  discharged,  without  costs, 
and  without  prejudice  to  auother  application,  if  it  be  found 
to  be  necessary. 
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STATE,  LEHIGH  VALLEY  RAILROAD  COMPANY,  PROSECU- 
TORS, V.  MAYOR  AND  COMMON  COUNCIL  OF  THE  CITY 
OF  NEWARK  AND  THOMAS  A  GENS. 

1,  The  allowance  of  costs  on  certiorari  is  in  the  discretion  of  the  court. 

2.  Where  an  assessment  of  taxes  has  been  made  in  good  faith  on  prop- 
erty which,  by  tiie  prosecutor's  charter,  is  exempt  from  taxation,  costs 
will  not  be  allowed  to  the  prosecutor  on  setting  aside  the  taxes  on 
certiorari,  where  application  for  relief  has  not  been  made  to  the  local 
authorities,  unless  the  defence  in  the  certiorari  suit  has  been  conducted 
vexatiously. 


On  certiorari  to  set  aside  assessments  of  taxes  and  declara- 
tions of  sale. 

Argued  at  February  Term,  1882,  before  Justices  Depue 
and  Parker. 

For  plaintiff  in  certiorari,  T.  N.  McCarter. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  Txvo  writs  of  certioraii  were  sued  out  by  the 
prosecutor  to  remove  assessments  of  taxes  and  the  declarations  of 
sale  thereon,  for  the  years  1873,  1874, 1875,  1876,  1877,  1878 
and  1879.  The  writs  were  allowed  June  19th,  1880.  They 
were  sued  out  in  aid  of  a  defence  in  an  action  of  ejectment, 
so  that  their  allowance  was  a  matter  of  right  without  regard 
to  time.  Rev.,  p.  1045,  §  15;  State,  Baxter,  pros.,  v.  Jersey 
City,  7  Vroom  188.  Otherwise  the  writs  would  be  dismissed 
with  respect  to  some  of  those  assessments,  for  laches.  State, 
U.  N.  J.  R.  R.  &  C.  Co.,  pros.,  v.  Binninger,  13  Vroom  528. 

The  prosecutor  is  the  lessee  of  the  Morris  Canal  and  Bank- 
ing Company,  and  the  lands  with  respect  to  which  the  taxes 
were  laid  appear  by  the  depositions  to  be  such  as  were  exempt 
from  taxation  under  the  charter  of  the  latter  company.     State 
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V.  Beits,  4  Zab.  555.     The  assessments,  with  the  declarations 
of  sale  thereon,  must  therefore  be  set  aside. 

But  the  reversal  should  be  without  costs.  The  allowance 
of  costs  on  oertiorari  is  in  the  discretion  of  the  court.  Rev.,  p. 
99,  §  8.  In  allowing  or  disallowing  costs  to  the  successful 
party,  the  court  will  be  governed  by  the  circumstances  of  the 
particular  case. 

The  premises  on  which  the  taxes  were  laid  are  situate  on 
Washington  street,  in  the  city  of  Newark,  adjacent  to  the 
Morris  canal,  and  known  as  No.  198  Washington  street. 
They  were  acquired  by  the  canal  company  in  1871,  in  ex- 
change for  a  lot  the  company  owned  in  Madison  street,  which 
was  held  and  permitted  to  be  used  as  a  free  dock  for  the  use 
of  shippers  on  the  canal.  The  Madison  street  lot  had  upon  it 
a  sign  indicating  that  it  was  a  free  dock.  This  sign  was  never 
put  upon  the  Washington  street  lot.  The  latter  premises  were 
enclosed,  and  had  on  them  an  office,  which  was  sometimes  oc- 
cupied by  persons  not  employed  by  the  company.  They  were, 
in  fact,  used  very  little  for  the  loading,  unloading  and  storage 
of  freight  shipped  on  the  canal,  and  had  the  appearance  of 
being  property  for  which  the  prosecutor  was  taxable.  State, 
Morris  Canal  and  Banking  Co.,  pros.,  v.  Love,  8  Vroom  60. 

The  depositions  show  that  the  premises  were  enclosed  to 
keep  off  nuisances,  and  the  occupants  were  mere  custodians 
of  the  property  without  paying  rent,  with  the  privilege  of 
storing  and  selling  a  little  coal  on  them,  allowing  others  the 
free  use  of  the  dock  if  they  required  it.  The  property  was, 
therefore,  such  as  was  exempt  from  taxation  under  the  charter 
of  the  Morris  Canal  and  Banking  Company. 

There  are  no  grounds  for  believing  that  the  taxes  were  not 
assessed  in  good  faith.  The  sales  for  taxes  were  regularly 
advertised.  No  application  was  made  to  the  commissioners 
of  appeal  in  cases  of  taxation  to  remit  the  taxes,  or  to  the 
common  council  for  relief. 

Where  an  assessment  for  taxes  has  been  made  in  good  faith 
on  property  which  is  exempt  from  taxation,  costs  will  not  be 
allowed  to  the  prosecutor  on  a  certiorari  on  setting  the  taxes 
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aside,  where  no  application  for  relief  has  been  made  to  the 
proper  local  authorities,  unless  the  defence  to  the  certioran 
suit  has  been  conducted  vexatiously. 

The  assessments  and  declarations  of  sale  are  set  aside,  with- 
out costs. 


JOHN  M.  GIBSON  v.  PATRICK  GORMAN. 

An  order  appointing  a  receiver  and  allowing  an  ancillary  injunction 
under  the  act  concerning  executions,  made  upon  a  judgment  against  a 
debtor  wlio  has  been  discharged  in  bankruptcy  after  judgment  recov- 
ered, will  be  set  aside,  if  the  debt  for  which  the  judgment  was  entered 
was  such  as  to  be  discharged  by  the  debtor's  discharge  in  bankruptcy. 
Section  33  of  the  Bankrupt  act  of  1867,  provides  that  "  no  debt  created 
by  the  fraud  or  embezzlement  of  the  bankrupt,  *  *  *  or  while 
acting  in  any  fiduciary  character,  shall  be  discharged  by  proceedings 
in  bankruptcy."     Held — 

1.  That  the  fraud  referred  to  in  this  section  is  positive  fraud,  in- 
volving moral  turpitude  or  intentional  wrong,  as  distinguished  from 
implied  fraud,  or  fraud  in  law,  which  may  exist  without  the  imputation 
of  bad  faith  or  dishonesty. 

2.  That  the  words  "  while  acting  in  any  fiduciary  character,"  apply  to 
technical  trusts  only,  and  not  to  such  trusts  as  are  implied  from  mere 
contracts  of  agency  or  bailment. 

An  auctioneer,  on  the  sale  of  property,  received  a  deposit  from  a  pur- 
chaser; the  sale  fell  through  because  of  a  defect  in  the  title.  In  an 
action  by  the  purchaser  to  recover  back  the  deposit — Hdd,  that  the 
auctioneer  did  not  receive  the  deposit  while  acting  in  a  fiduciary 
character  for  the  purchaser,  and  that  the  debt  was  discharged  by  the 
auctioneer's  discharge  in  bankruptcy. 


On  certiorari. 


Gorman,  on  September  5th,  1876,  recovered  a  judgment  in 
an  action  of  assumpsit  against  Gibson.  Execution  was  issued 
and  returned  unsatisfied,  and  on  December  27th,  1876,  a  re- 
ceiver was  appointed  pursuant  to  the  act  concerning  execu- 
tions.    i2ev.,p.  393. 
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August  24th,  1878,  Gibson  was  adjudicated  a  bankrupt^ 
and  on  April  30th,  1880,  received  his  discharge. 

On  April  30th,  1881,  a  new  receiver  was  appointed  in  the 
supplementary  proceedings,  and  on  May  18th,  1881,  an  in- 
junction order  was  made,  restraining  the  payment  to  Gibson 
of  certain  moneys  he  had  on  deposit  in  the  Provident  Institu- 
tion for  Savings,  in  Jersey  City. 

This  writ  of  certiorari  was  sued  out  by  Gibson  to  test  the 
legality  of  the  order  of  April  30th,  1881,  appointing  a  re- 
ceiver, and  the  injunction  order  of  May  18th,  1881. 

The  case  was  heard  on  depositions  taken  on  notice. 

Argued  at  February  Terra,  1882,  before  Justices  Depue^ 
Van  Syckel  and  Parker. 

For  plaintiff  in  certiorari,  Flavel  McGee. 

Contra,  John  Garrick  and  Gilbert  Collins. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  defendant's  discharge  in  bankruptcy  was 
obtained  after  the  judgment  was  recovered  against  him.  If 
the  debt  for  which  the  judgment  was  recovered  was  of  such  a 
nature  as  that  it  was  discharged  by  the  bankruptcy,  the  de- 
fendant might  have  had  relief  against  an  execution  issued  on 
it  by  motion  to  set  aside  the  execution.  Linn  v.  Hamilton,  5 
Vroom  305.  Supplementary  proceedings  by  way  of  discovery 
under  the  statute  {Rev.,  p.  393,)  are  in  the  nature  of  process 
of  execution.  They  are  a  method  by  which  intangible  prop- 
erty, not  subject  to  levy,  may  be  reached  and  applied  in  satis- 
faction of  a  judgment.  The  statute  allows  such  proceedings 
only  wliere  the  judgment  is  unsatisfied  in  whole  or  in  part. 
If  the  judgment  has  been  wholly  satisfied  by  payment,  or  has 
been  discharged  by  release  or  by  the  discharge  of  the  debtor 
in  bai)krui)t<y,  an  order  for  discovery  subsequently  niade  upon 
it  will  be  illegal,  and  tlie  order  and  the  ancillary  injunction 
will  be  set  aside.     Such  an  application  will  be  disposed  of  by 
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the  court  either  in  a  summary  manner  upon  depositions,  or 
upon  an  issue  to  ascertain  tlie  facts.  Linn  v.  Hamilton,  supra. 
Section  33  of  the  Bankrupt  act  of  1867,  provides  that  "  no 
debt  created  by  the  fraud  or  embezzlement  of  the  bankrupt, 
or  by  his  defalcation  as  a  public  officer,  or  while  acting  in  any 
fiduciary  character,  shall  be  discharged  by  proceedings  in 
bankruptcy."  U.  S.  Rev.  Stat.,  §  5117.  The  contention  of  the 
plaintiff  is,  that  the  debt  for  which  his  judgment  was  entered 
is  saved,  by  force  of  this  section,  from  the  operation  of  the 
defendant's  discharge  in  bankruptcy,  on  the  ground  that  it 
was  a  debt  contracted  by  fraud,  or  incurred  by  the  defend- 
ant while  acting  in  a  fiduciary  character,  within  the  meaning 
of  this  section. 

The  expression,  "debt  created  by  fraud,"  as  used  in  this 
section,  has  received  an  authoritative  construction  in  the  fed- 
eral courts.  It  has  been  there  adjudged  that  the  fraud  re- 
ferred to  in  this  section  is  positive  fraud — involving  moral 
turpitude  or  intentional  wrong — as  distinguished  from  implied 
fraud  or  fraud  in  law,  which  may  exist  without  the  imputa- 
tion of  bad  faith  or  dishonesty.  Neal  v.  Dow,  95  U.  S.  704 ; 
Wol/y.Stix,  99  Id,  1. 

The  words,  "  while  acting  in  any  fiduciary  character,"  in 
the  same  sentence,  have  never  been  construed  in  a  final  adju- 
dication by  the  federal  courts. 

The  bankrupt  act  of  1841,  in  the  enumeration  of  the  per- 
sons entitled  to  apply  for  the  benefit  of  the  act,  excepted  such 
as  were  owing  debts  created  in  consequence  of  a  defalcation, 
as  a  public  officer,  or  as  executor,  administrator,  guardian  or 
trustee,  or  while  acting  in  any  other  fiduciary  capacity.  In 
Chapman  v.  Forsyth,  2  How.  202,  the  court  held  that  a  debt 
due  from  a  factor  to  his  principal  was  not  a  fiduciary  debt 
within  the  meaning  of  the  act,  and  that  such  an  indebtedness 
was,  therefore,  not  excluded  from  the  operation  of  the  bank- 
rupt's discharge.  In  delivering  the  opinion  of  the  court,  Mr. 
Justice  McLean  said :  "  If  the  act  embraced  such  a  debt,  it 
will  be  difficult  to  limit  its  application.  It  must  include  all 
debts  arising  from  agencies,  and,  indeed,  all  cases  where  the 
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law  implies  an  obligation  from  the  trust  reposed  in  the  debtor. 
Such  a  construction  would  have  left  but  few  debts  on  which 
the  law  could  operate.  In  almost  all  the  commercial  trans- 
actions of  the  country,  confidence  is  reposed  in  the  punctuality 
and  integrity  of  the  debtor ;  and  a  violation  of  these  is,  in 
a  commercial  sense,  a  disregard  of  a  trust.  But  this  is  not 
the  relation  spoken  of  in  the  first  section  of  the  act.  The 
cases  enumerated — '  the  defalcation  of  a  public  officer,'  *  exec- 
utor,' '  administrator,'  '  guardian  '  or  '  trustee ' — are  not  cases 
of  implied  but  special  trusts,  and  the  '  other  fiduciary  capa- 
city '  mentioned  must  mean  the  same  class  of  trusts.  The  act 
speaks  of  technical  trusts,  and  not  those  which  the  law  implies 
from  the  contract." 

In  consequence  of  the  difference  in  phraseology  of  the  two 
acts,  it  was  held  by  Judge  Blatchford  and  by  Justice  Nelson 
that  the  thirty-third  section  of  the  act  of  1867  should  receive 
a  broader  construction,  in  this  respect,  than  the  act  of  1841, 
and  should  be  applied  to  debts  created  while  acting  in  any 
fiduciary  capacity,  without  any  special  limitation.  On  this 
construction  it  was  held  that  a  debt  due  from  a  bankrupt, 
being  the  proceeds  of  sales  of  goods  consigned  to  him  for  sale 
on  commission,  was  not  affected  by  his  discharge  in  bank- 
ruptcy. In  re  Seymour,  1  N.  B.  R.  29  ;  In  re  Kimball,  2  Id. 
204,  354.  These  decisions  have  been  disapproved  in  the 
Federal  Circuit  and  District  Courts  by  Judge  Hopkins,  with 
the  concurrence  of  Justice  Davis,  in  Grover  v.  Clinton,  8  N.  B. 
i?.  112 ;  by  Judge  McKennan  in  Keime  v.  Gray,  5  L.  &  E. 
R.  489;  by  Chief  Justice  Waite  in  Owhley  v.  Cobin,  15  N. 
B.  R.  489 ;  by  Judge  Choate  in  In  re  Smith,  18  N.  B.  R.  24; 
and  also  in  the  Supreme  Court  of  Massachusetts  [Cronan  v. 
Cottiyig,  104  Mass.  245;  Woodward  v.  Towne,  127  Id.  41); 
Alabama,  {Woolsey  v.  Cade,  15  N.  B.  R.  238);  and  Missis- 
sippi, {Green's  Bank  v.  Chilton,  \0  L.  &  E.  R.  700);  and  by 
the  Court  of  Appeals  of  New  York  in  Hennequin  v.  Clews,  77 
N.  Y.  427.  -  In  several  of  these  cases  debts  due  from  factors 
arising  from  sales  of  goods  consigned  for  sale  on  commission, 
were  held  not  to  be  excepted  from  the  operation  of  the  dis- 
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charo-e.  In  Cronan  v.  Cotting  the  action  was  for  the  balance 
of  the  proceeds  of  accepted  bills  of  exchange,  delivered  by 
plaintiff  to  the  defendant  to  collect,  and  with  the  proceeds  to 
pay  a  debt  due  to  him  from  plaintiff,  and  to  pay  over  to  the 
plaintiff  the  balance;  and  in  Woodward  v.  Towne  the  debt 
represented  the  proceeds  of  the  sale  of  the  plaintiff's  lands 
which  the  defendant  had  received  under  a  power  of  attorney 
made  by  the  plaintiff,  authorizing  the  defendant  to  sell  and  to 
hold  the  proceeds  for  a  specified  time  to  pay  debts,  if  any, 
and  then  to  pay  over  to  the  plaintiff.  In  both  cases  the  debt 
was  held  to  be  barred  by  a  discharge  in  bankruptcy.  In 
Hennequin  v.  Clews  the  plaintiff'  had  delivered  certain  rail- 
road bonds  to  the  defendant  as  collateral  security  for  a  letter 
of  credit  by  the  latter  to  the  former  upon  a  banking-house  in 
London.  The  defendant  wrongfully  disposed  of  the  bonds 
and  became  a  bankrupt.  It  was  held  that  his  discharge  in 
bankruptcy  was  a  defence  to  an  action  for  the  conversion. 

The  cases  cited,  I  think,  establish  the  doctrine  by  the  great 
weight  of  judicial  decision,  that  section  33  of  the  Bankrupt  act 
of  1867  was,  in  substance,  a  re-enactment  of  the  provisions  of 
the  Bankrupt  act  of  1841  on  this  subject,  and  that  it  applies 
to  teclinical  trusts  only,  and  not  to  such  trusts  as  are  implied 
by  law  from  mere  contracts  of  agency  or  bailment.  The 
reasoning  on  which  these  decisions  were  rested  was,  that  the 
Supreme  Court  having  determined,  in  Chapman  v.  Forsyth, 
that  these  general  words,  as  used  in  the  act  of  1841,  meant 
only  techjiical  trusts  of  the  character  of  those  in  the  preceding 
enumeration,  it  was  deemed  unnecessary  to  retain  the  latter  in 
the  act  of  1867,  and  the  hardship,  if  not  injustice,  which 
would  result  from  giving  to  the  corresponding  language  in  the 
act  of  1867  a  broader  signification. 

The  depositions  in  this  case  show  that  Gibson  was  an 
auctioneer.  As  such,  he  had  in  charge  for  sale  certain  lots  of 
land  belonging  to  one  James  Ford,  and  also  certain  other  lots 
belonging  to  Mrs.  Eliza  Hunter.  June  2d,  1875,  Gorman 
became  the  purchaser  of  lots  Nos.  67  and  69  Van  Vorst 
street,  of  the  Ford  property,  for  the  price  of  $5500.    He  paid 
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^550 — ten  per  cent,  of  the  purchase  money — to  Gibson,  and 
took  from  him  a  receipt,  expressing  that  an  indisputable  title 
should  be  given.  The  deed  was  to  be  delivered  on  August 
2d,  1875,  and  was  demanded  on  that  day.  It  appears  that  a 
good  title  could  not  then  be  given,  the  property  being  under 
foreclosure.  Title  was  obtained  and  a  deed  tendered  in  De- 
cember, 1875.  Gorman  refused  then  to  accept  the  deed.  He 
had  given  notice  of  his  intention  to  rescind  the  purchase,  and 
demanded  back  the  deposit  on  August  6th,  1875,  and  soon 
after  began  his  suit. 

Gibson  testified  that  he  deposited  the  $550  in  his  bank,  and 
did  not  return  the  deposit,  because  he  had  hopes  that  good 
title  would  be  made.  He  said  he  sold  the  property  supposing 
the  owner  could  make  good  title,  and  disbursed  about  $100' 
for  advertisements  and  other  expenses. 

Gorman,  on  July  17th,  1875,  also  purchased  through  Gib- 
son two  houses  and  lots  of  the  Hunter  property  for  $18,000. 
He  paid  $1000  on  account  of  the  purchase  money,  and  took 
a  receipt  for  it  in  the  name  of  Gibson,  as  agent  for  Mrs. 
Hunter.  The  money  was  received,  and  the  receipt,  in  fact, 
signed- by  Mr.  Hyams,  the  agent  of  Gibson.  Of  the  $1000, 
Gibson  paid  $640  to  Mrs.  Hunter,  and  retained  the  balance 
of  $360  as  his  commissions.  Mrs.  Hunter  refused  to  allow 
the  commissions,  on  the  ground  that  $18,000  was  the  net 
price,  and  Gorman  paid  over  the  $360  and  got  his  deed. 

Gibson  claimed  the  $360  for  his  commissions.  The  judg- 
ment against  him  is  record  proof  that  his  claim  was  without 
foundation,  l)ut  does  not  show  that  it  was  dishonestly  made. 
So  mucli  of  the  business  had  been  transacted  by  Hyams,  his 
agent,  that  he  might  have  retained  the  money  for  his  commis- 
sions without  the  imputation  of  a  dishonest  purpose. 

For  the  two  sums  of  money  mentioned,  the  judgment  in 
question  was  recovered. 

We  think  that  neither  of  these  sums  was  received  by  Gib- 
son while  acting  in  a  fiduciary  character  for  Gorman,  within 
the  meaning  of  the  bankrnpt  law,  and  that  the  evidence  i& 
not  sufficient  to  show  that  either  debt  was  created  by  fraud. 
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The  judgment  was  barred  by  the  defendant's  discharge  in 
bankruptcy,  and  the  order  appointing  a  receiver,  made  after 
the  discharge,  and  the  ancillary  order  of  injunction,  should  be 
set  aside,  but  without  costs. 


SIMON  J.  NAUMBERG  AND  PHILIP  NETTRE  v.  NATHAN  N. 
YOUNG  AND  THOMAS  W.  MORGAN. 

1.  The  rule  of  evidence  that,  where  parties  have  put  their  contract  in 
writing,  the  written  contract  shall  be  the  only  evidence  of  the  contract 
as  finally  concluded,  and  that  oral  testimony  of  what  was  said  or  done 
during  the  negotiations,  will  not  be  admitted  either  to  contradict  the 
written  contract  or  to  supply  terms  with  respect  to  which  the  writing 
is  silent,  is  designed  to  enable  parties  to  make  their  written  contracts 
the  only  evidence  of  their  undertakings,  and  to  protect  themselves 
from  the  hazard  of  uncertain  oral  testimony  with  respect  to  their  en- 
gagements, and  is  a  rule  indispensable  to  the  security  of  contracting 
parties. 

2.  The  exceptions  to  this  rule  are  (1)  where  the  written  contract  is  in- 
complete, and  on  its  face  does  not  purport  to  contain  the  whole  agree- 
ment between  the  parties;  (2)  where  the  parties,  in  negotiating  the 
agreement  which  is  reduced  to  writing,  have  also  entered  into  another 
agreement  by  parol,  which  is  collateral  to  the  written  contract,  and  is 
on  a  subject  distinct  from  that  to  which  the  written  contract  relates. 

3.  The  only  criterion  of  the  completeness  of  the  written  contract  as  a  full 
expression  of  the  terms  of  the  agreement,  is  the  contract  itself.  If 
the  written  contract  purports  on  its  face  to  be  complete,  and  to  contain 
the  entire  agreement  of  the  parties,  parol  evidence  will  not  be  received 
to  add  another  term  to  the  agreement,  though  the  written  contract 
contains  nothing  on  the  subject  to  which  the  parol  evidence  is  directed. 

4.  To  justify  the  admission  of  a  parol  promise  by  one  of  the  contracting 
parties,  made  during  the  negotiation  of  a  written  contract,  on  the 
ground  that  it  was  collateral,  the  promise  must  relate  to  a  subject  dis- 
tinct from  that  to  which  the  written  contract  applies. 

5.  Where  the  written  contract  purports  on  its  face  to  be  a  memorial  of 
the  transaction,  it  supersedes  all  prior  negotiations  and  agreements, 
and  oral  testimony  will  not  be  admitted  of  prior  or  contemporaneous 
promises  on  a  subject  so  closely  connected  with  the  principal  transac- 
tion, with  respect  to  which  the  parties  are  contracting,  as  to  be  part 
of  the  transaction  itself,  without  the  adjustment  of  which  the  parties 
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cannot  be  considered  as  having  finished  their  negotiations  and  finally 
concluded  a  contract. 

6.  Upon  the  demise  of  a  factory  and  the  fixtures  and  machinery  in  it, 
there  is  no  implied  warranty  that  the  machinery  is  in  good  repair  or 
of  sufficient  capacity  to  do  the  work  for  which  the  premises  were  let. 

7.  Parties  executed  a  lease,  in  writing,  under  seal,  of  a  certain  factory 
building,  which  was  then  in  use  for  manufacturing  purposes;  in  the 
building  were  an  engine  and  boiler  for  driving  the  machinery ;  the 
premises  were  rented  for  the  purpose  of  manufacturing  ivory  buttons ; 
the  lease  contained  no  covenant  as  to  the  condition  or  capacity  of  the 
machinery.  The  engine  and  boiler  being  out  of  repair  and  incapable 
of  doing  the  work  for  which  the  premises  were  rented,  the  tenant  sued 
the  landlord  to  recover  damages,  on  an  allegation  of  a  breach  of  war- 
ranty.    Uekl — 

1.  That  oral  testimony  was  inadmissible  to  prove  that  the  landlord, 
during  the  negotiations  for  the  lease,  guaranteed  that  the  engine  and 
boiler  were  in  thorough  repair,  and  would  furnish  sufficient  steam 
power  for  the  business ;  and 

2.  That  no  such  warranty  was  implied  from  the  letting. 

8.  Morgan  v.  Griffith,  L.  B.,  6  Exch.  70 ;  and  Erskine  v.  Adeane,  L.  B., 
8  Ch.  App.  756,  disapproved. 


On  motion  to  set  aside  a  non-suit. 

The  plaintiffs,  on  January  31st,  1880,  took  a  lease  from 
the  defendants  of  a  certain  brick  factory  in  the  city  of  New- 
ark, for  a  term  commencing  April  1st,  1880,  and  expiring 
April  1st,  1886.  In  the  lease,  which  is  under  seal,  the  premi- 
ses demised  are  described  as  tlie  brick  factory  situate  on  the 
southeasterly  corner  of  Norfolk  street,  together  with  the  brick 
addition  adjoining  on  the  east,  and  the  upper  part  of  the  frame 
4iddition  adjoining  on  the  south.  Before  the  execution  of  the 
lease  the  premises  had  been  used  for  manufacturing  purposes, 
and  there  were  in  the  building  an  engine  and  boiler,  used  for 
<lriving  machinery.  The  defendants  were,  themselves,  lessees 
from  the  owners  of  the  freehold  for  an  unexpired  terra.  The 
boiler  was  the  property  of  one  of  the  defendants ;  the  engine 
belonged  to  tlie  owner  of  the  fee. 

The  plaintiffs  were  manufacturers  of  ivory  buttons,  and 
rented  the  property  for  the  purpose  of  carrying  on  that  busi- 
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ness  on  the  premises  demised.  The  only  reference  in  the 
lease  to  the  business  proposed  to  be  carried  on  is,  that  the 
lease  contains  a  covenant  by  the  lessees  that  tiiey  would  not  use 
or  permit  any  part  of  the  premises  to  be  used  for  any  other 
purpose  than  a  button  factory. 

After  the  plaintiffs  took  possession  they  found  that  the 
engine  was  not  competent  to  do  the  work,  and  that  the  engine 
and  boiler  were  out  of  repair,  and  considerable  money  was 
expended  by  them  in  making  repairs,  involving  also  inter- 
ruptions in  the  plaintiffs'  business.  For  the  money  so  ex- 
pended and  damages  for  loss  of  business  this  suit  was  brought. 

At  the  Circuit,  at  the  close  of  the  plaintiffs'  case,  the  court 
granted  a  non-suit,  with  leave  to  apply  to  this  court  to  set  the 
non-suit  aside. 

Argued  at  February  Term,  1882,  before  Justices  Depue, 
Van  Syckel  and  Paekee. 

For  the  plaintiffs,  Samuel  Kalisch. 

For  the  defendants,  Elwood  C.  Harris. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  action  is  in  form  an  action  of  trespass  on 
the  case  upon  promises. 

The  declaration  alleges  that  the  defendants  were  desirous 
of  demising  and  letting  the  said  factory  to  the  plaintiffs ;  that 
they  were  informed  by  the  plaintiffs  that  the  plaintiffs 
were  desirous  of  the  said  premises  for  the  purpose  of'  manu- 
facturing buttons,  and  that  it  was  necessary  to  have  power 
and  steam,  in  order  to  carry  on  said  manufacturing  business; 
and  that  if  the  said  defendants  would  furnish  the  said  plain- 
tiffs with  a  good  engine  and  boiler,  they,  the  said  plaintiffs, 
would  hire  said  premises;  and  thereupon  the  said  defendants 
then  and  there  expressly  warranted  and  guaranteed  to  the  said 
plaintiffs  that  the  engine  and  boiler  situate  on  the  said  prem- 
ises were  in  thorough  repair,  and  would  furnish  all  the  steam 
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and  power  necessary  to  carry  on  the  business  for  which  the 
said  plaintiffs  desired  to  use  the  same ;  and  the  said  plaintiffs, 
relying  and  depending  upon  such  warranty  made  by  the  said 
defendants,  hired  the  said  premises. 

Naumberg,  one  of  the  plaintiffs,  testified  that  they  were 
looking  for  a  suitable  factory  in  the  city,  and  that  "amongst 
others,  I  heard  of  that  place  being  vacated  by  Young  and 
Morgan  ;  Mr.  Young  was  not  in  the  first  time  I  called ;  the 
second  time  I  found  him,  and  I  told  him  I  wanted  a  place 
£prnished  with  a  suitable  engine  and  boiler  to  carry  on  our 
business  with,  and  he  told  me  then  that  this  shop  would  be 
just  the  place  for  me;  and  he  told  me  further  that  the 
boiler  and  engine  was  in  thorough  repair;  and  I  asked  him 
about  the  rent,  and  one  thing  and  another,  and  I  told  him  I 
would  see  him  again  in  a  day  or  so;  I  saw  him  again,  and  I 
told  him  that  I  am  not  versed  well  in  machinery,  and  I  wanted 
a  place  that  was  perfectly  satisfactory  in  that  respect ;  and  he 
lold  me  he  would  guarantee  that  the  boiler  and  engine  was 
in  thorough  repair,  and  that  we  would  have  more  than  suffi- 
cient steam  and  power  out  of  that  engine  and  boiler ;  in  con- 
sideration of  that  we  made  the  lease." 

Neither  in  tiie  declaration  nor  on  the  evidence  do  the  plain- 
tiffs rely  on  fraud — false  and  fraudulent  representations  by  the 
defendants,  whereby  they  were  induced  to  enter  into  the  lease — 
as  a  ground  for  recovering  damages.  The  gravamen  of  the 
suit  is  a  warranty  or  undertaking  by  the  defendants  that  the 
engine  and  boiler  were  in  good  repair  and  capable  of  supply- 
ing the  power  necessary  to  carry  on  the  plaintiffs'  business. 

The  .lease  is  entirely  silent  on  this  subject.  It  contains  a 
demise  in  the  usual  form.  Only  the  factory  buildings  are  de- 
scribed as  the  premises  demised.  The  engine  and  boiler 
passed  under  the  lease  as  fixtures  and  appendages  of  the  fac- 
tory buildings.  The  propositions  for  examination  are,  whether, 
in  view  of  the  written  lease,  parol  evidence  of  a  warranty  was 
competent,  and  whether  any  undertaking,  with  respect  to  the 
condition  and  -capacity  of  the  engine  and  boiler,  was  implied 
from  the  letting,  under  the  circumstances  of  this  case. 
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The  general  rule  that  parol  evidence  will  not  be  received  to 
add  to  or  alter  the  terras  of  a  contract  in  writing,  applies  to 
leases  as  well  as  other  instruments  in  writing.  Except  where 
fraud  or  illegality  has  been  set  up,  ])arol  evidence  of  an  agree- 
ment not  expressed  in  the  writing,  is  competent  only  where 
the  writing  contains  only  a  part  of  the  contract,  or  the  evi- 
dence is  admitted  to  apply  the  written  contract  to  its  subject 
matter,  or  to  establish  a  parol  contemporaneous  agreement  be- 
tween the  parties,  with  respect  to  the  manner  in  which  the 
rent  reserved  should  be  paid,  which  both  parties  have  acted 
upon  and  carried  into  execution,  and,  therefore,  have  given 
the  agreement  the  force  and  effect  of  an  accord  executed. 
Oliver  V.  Phelps,  Spencer  180;  S.  C,  1  Zab.  597,  is  an  ex-, 
ample  of  the  latter  class  of  cases. 

There  is  a  class  of  cases  where  the  parties  concluding  an 
agreement  which  is  reduced  to  writing,  have,  at  the  same  time 
and  on  the  same  consideration,  negotiated  by  parol  another 
agreement  which  is  collateral  and  on  a  subject  distinct  from 
that  to  which  the  written  contract  relates,  in  which  oral  evi- 
dence of  such  an  agreement  is  held  to  be  competent.  Lindley 
V.  Lacey,  17  C.  B.  {N.  8.)  578,  is  a  case  of  this  class.  The 
parties  were  negotiating  for  the  sale  and  purchase  of  the 
fixtures  and  good  will  of  a  business,  and  their  agreement  on 
that  subject  was  reduced  to  writing.  At  the  same  time  a 
promise  was  made  by  the  defendant  in  consideration  of  the 
plaintiff''s  signing  the  agreement,  that  he,  the  defendant, 
would  settle  an  action  then  pending  against  the  plaintiff"  at  the 
suit  of  one  C.  The  defendant  neglected  to  settle  the  suit,  and 
the  goods  were  seized  and  sold  under  the  judgment  recovered 
therein.  In  an  action  for  damages  for  this  default,  evidence 
of  the  prior  oral  agreement  to  settle  the  action  was  held  ad- 
missible, notwithstanding  the  written  agreement  authorized 
the  defendant  to  settle  C.'s  action  out  of  the  purchase  money. 
This  ruling  was  made  on  the  ground  that  the  defendant's 
promise  to  settle  C.'s  claim  against  the  plaintiff"  and  thus  stay 
the  action  against  him,  was  a  thing  which  was  totally  collat- 
eral and  distinct  from  the  agreement  for  the  sale  of  the  goods 
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and  the  transfer  of  the  possession  of  the  premises — a  prelim- 
inary matter  to  be  done  at  once. 

Another  class  of  cases  in  which  oral  testimony  of  an  agree- 
ment by  the  parties  is  held  to  i)e  competent,  are  those  in  which 
the  evidence  is  offered  to  show  that  the  written  agreement  wa& 
made  to  take  effect  upon  a  condition  which  was  not  performed. 
Pym  V.  Campbell,  Q  E.  &  B.  370,  and  Wallis  v.  Liitell,  11  C. 
B.  {N.  S.)  369,  are  cases  of  this  class.  In  the  first  of  these 
cases  the  action  was  for  the  non-performance  of  an  agreement 
to  sell.  The  plaintiff  produced  the  written  agreement,  signed 
by  the  defendant.  The  defendant  was  allowed  to  prove,  by 
oral  testimony,  that  the  agreement  was  drawn  up  and  signed 
with  the  understanding  that  it  should  be  no  bargain  until 
approved  by  A.,  and  that  A.  did  not  approve  of  it.  In  the 
second  of  these  cases  the  plaintiff  declared  on  an  agreement  in 
writing  by  the  defendant  to  transfer  to  him  a  farm  the  latter 
held  under  Lord  S.,  upon  the  terms  and  conditions  under 
which  the  same  was  held  by  the  defendant  under  Lord  S.  In 
an  action  for  refusing  to  transfer  the  farm,  the  defendant  was 
allowed  to  prove,  by  parol,  that  the  agreement  was  subject  to 
the  condition  that  it  should  be  null  and  void  if  Lord  S.  should 
not,  within  a  reasonable  time,  consent  and  agree  to  the  trans- 
fer of  the  farm  to  the  plaintiff.  In  cases  of  this  class  the  oral 
testimony  is  received,  not  with  a  view  to  add  an  additional 
term  to  the  written  agreement  in  defeasance  of  it,  but  for  the 
purpose  of  showing  that  the  latter  did  not  become  an  agree- 
ment at  all. 

Tiiree  recent  English  cases  have  carried  the  doctrine  of  the 
admissibility  of  parol  evidence  where  there  is  a  written  agree- 
ment between  the  parties,  to  an  extreme  length.  Morgan  v. 
Griffith,  L.  R.,  6  Exc/i.  70 ;  Erskine  v.  Adcane,  L.  R.,  8  Ch. 
App.^56 )  Mann  v.  Nunn,  43  L.  J.,  C.  P.  {N.  S.)  241. 

Morgan  v.  Griffith  and  Erskine  v.  Adeane  are  almost  iden- 
tical in  their  facts.  A  farmer  in  treaty  for  grass  lands  de- 
clined to  take  them,  on  the  ground  that  the  property  was 
overrun  with  rabbits.  The  lease,  as  prepared  in  writing,  re- 
served to  the  lessor  the  right  to  kill  game.    The  lessee  refused 
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to  execute  it  until  the  lessor  promised  to  kill  down  the  game. 
The  rabbits  not  having  been  destroyed,  the  tenant  sued  the 
landlord  for  the  damage  done  by  them  to  the  grass  and  crops ; 
and  evidence  by  parol  of  the  landlord's  undertaking  to  keep 
down  the  game  was  admitted. 

Morgan  v.  Griffith  was  decided  upon  little  consideration. 
The  ground  of  decision  was  that  the  verbal  agreement  was 
collateral  to  the  lease,  and  did  not  affect  the  mode  of  enjoy- 
ment of  the  land  demised.  Erskine  v.  Adeane  was  decided 
by  two  equity  judges  on  the  authority  of  Morgan  v.  Griffith, 
reversing  the  decision  of  Lord  Romilly,  M.  E..,  who  had  ex- 
cluded the  evidence,  for  the  reason  that  the  alleged  agreement 
•was  not  a  distinct  agreement,  but  an  alteration  of  the  original 
terms  of  agreement,  and,  to  be  binding,  should  have  been  in- 
serted in  the  lease.  Morgan  v.  Griffith  was  approved  in 
Angell  v.  Duke,  L.  R.,  10  Q.  B.  174;  but  it  is  apparent  from 
the  report  of  the  latter  case  that  the  approbation  expressed 
had  reference  only  to  the  fact  that  such  an  agreement  was  not 
within  the  statute  of  frauds;  for  Angell  v.  Duke,  on  that 
occasion,  was  argued  on  demurrer,  and  the  only  point  of  de- 
murrer was  that  the  agreement  in  question  was  for  an  interest 
in  lands  within  the  statute  of  frauds ;  and  it  appearing  on  the 
face  of  the  pleading  that  the  landlord's  agreement  sued  on — 
to  put  the  house  in  repair  and  send  more  furniture  into  it — 
was  antecedent  to  and  collateral  to  the  contract  of  letting,  the 
declaration  was  sustained.  But  at  the  trial  oral  testimony  was 
tendered  of  the  alleged  promise  in  the  course  of  a  treaty  for 
the  lease,  and  the  lease  containing  a  demise  of  the  house  and 
the  furniture  in  it,  comprised  in  a  schedule  annexed,  Black- 
burn, J.,  rejected  the  testimony,  and  held  that  the  lease  was 
conclusive  as  to  all  that  referred  to  the  taking  of  the  house 
and  furniture,  and  iiis  ruling  was  sustained  by  the  court  in 
banc.  Angell  v.  Duke,  32  L.  T.  [N.  S.)  320 ;  23  Weekly 
Rep.  548. 

In  Mann  v.  Nunn  the  defendant  let  a  messuage  in  an  un- 
finished state,  by  a  written  agreement.  Before  and  at  the  time 
of  signing  the  agreement,   he  verbally  promised  to  put  the 

Vol.  XV.  y 
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premises  in  a  condition  fit  for  habitation — mentioning,  among 
other  things,  a  new  water-closet.  He  failed  to  put  in  the 
closet,  and  oral  testimony  of  his  promise  was  held  to  i)e  com- 
petent in  an  action  by  the  tenant  for  damages.  The  land- 
lord's promise  possibly  may  be  considered  to  relate  to  what 
Chief  Justice  Erie,  in  Lindley  v.  Lacey,  calls  a  preliminary 
matter  to  be  done  at  once,  before  the  lease  should  take  effect. 
Mann  v.  Nunn  was  doubted  by  Blackburn,  J.,  in  Angell  v. 
Diike,  32  L.  T.  320,  and,  if  the  landlord's  promise  be  re- 
garded as  in  the  nature  of  a  covenant  to  repair,  is  contrary  to 
that  line  of  cases  which  hold  that  such  an  undertaking  can- 
not be  established  by  parol  if  the  premises  are  let  by  a  lease 
in  writing. 

It  must  be  borne  in  mind  that  we  are  not  dealing  with  the 
question  as  to  what  promises  and  undertakings  between  the 
parties  may,  in  themselves,  be  considered  collateral  or  condi- 
tional the  one  to  the  other,  but  with  the  salutary  rule  of  evi- 
dence that  the  written  agreement  shall  be  the  only  exponent 
of  the  contract,  as  finally  concluded  between  the  parties,  and 
that  proof  by  oral  testimony  of  what  was  said  or  done  during 
the  negotiations  shall  not  be  received,  either  to  contradict  the 
written  contract  or  to  supply  terms  with  respect  to  which  the 
writing  is  silent.  This  rule  of  the  common  law  may  be  traced 
back  to  a  remote  antiquity.  It  is  a  rule  founded  on  the 
obvious  inconvenience  and  injustice  that  would  result  if  mat- 
ters in  writing,  made  by  advice  and  on  consideration,  and 
intended  finally  to  embody  the  entire  agreement  between  the 
parties,  were  liable  to  be  controlled  by  what  Lord  Coke  ex- 
pressively calls  "  the  uncertain  testimony  of  slippery  memory." 
2  Tayl(yr  on  Ev.,  §  1035. 

When  the  terms  of  the  agreement  are  reduced  to  writing, 
the  document  itself,  being  constituted  by  the  parties  as  the 
true  and  proper  exposition  of  their  admissions  and  intentions, 
is  the  only  instrument  of  evidence  in  respect  of  that  agree- 
ment which  tjie  law  will  recognize,  so  long  as  it  exists,  for  the 
purpose  of  evidence.     3  Starkie  on  Ev.  1002. 

Undoubtedly  this  rule  of  evidence  presupposes   that   the 
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parties  intended  to  have  the  terms  of  their  agreement  embraced 
in  the  written  contract.  If  it  was  designed  that  the  written 
contract  should  contain  only  a  portion  of  the  terms  mutually 
agreed  upon,  and  that  the  rest  should  remain  in  parol,  the 
parties  have  not  put  themselves  under  the  protection  of  the 
rule.  But  in  what  manner  shall  it  be  ascertained  whether 
the  parties  intended  to  express  the  whole  of  their  agreement 
in  the  written  contract  ?  The  question  is  one  for  the  court, 
for  it  relates  to  the  admission  or  rejection  of  evidence. »('  It 
<»nnot  be  assunaed  that  the  written  contract  was  designed  as 
an  imperfect  expression  of  the  jjarties'  agreement,  from  the 
mere  fact  that  the  written  agreement  contains  nothing  on  the 
subject  to  which  the  parol  evidence  is  directed.  On  that 
assumption  that  part  of  the  rule  which  excludes  parol  proof 
as  a  means  of  adding  to  the  written  contract  would  be  en- 
tirely abrogated.  And  to  permit  the  parties  to  lay  the  foun- 
dation for  such  parol  evidence  by  oral  testimony  that  they 
agreed  that  that  part  only  of  their  contract  should  be  included 
in  the  written  agreement,  would  open  the  door  to  the  very 
evil  against  which  the  rule  was  designed  to  protect. 

The  only  safe  criterion  of  the  completeness  of  a  writ- 
ten contract  as  a  full  expression  of  the  terms  of  the  par- 
ties' agreement,  is  the  contract  itself.,^  When  parties  have 
deliberately  put  their  mutual  engagements  into  writing  in 
such  language  as  imports  a  legal  obligation,  it  is  only  reason- 
able to  presume  that  they  have  introduced  into  the  written 
instrument  every  material  term  and  circumstance ;  and,  con- 
sequently, all  parol  testimony  of  conversations  held  between 
the  parties,  or  of  declarations  made  by  either  of  them,  whether 
before  or  after,  or  at  the  time  of  the  completion  of  the  con- 
tract, will  be  rejected.  2  Taylor  on  Ev.,  §  1035.  If  the 
written  contracts  purjwrt  to  contain  the  whole  agreement,  and  it 
is  not  apparent  from  the  writing  itself  that  something  is  left  out 
to  be  supplied  by  extrinsic  evidence,  parol  evidence  to  vary  or 
add  to  its  terms  is  not  admissible.  Hei,  Adm'i',  v.  Heller,  53 
Wis.  415.  "If  the  instrument,"  says  Chief  Justice  Erie  in 
Lindley  v.  Lacey,  "  shows  that  it  was  meant  to  contain  the 
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whole  bargain  between  the  parties,  no  extrinsic  evidence  shall 
be  admitted  to  introduce  a  term  which  does  not  appear  there." 
In  Crane  v.  Elizabeth  Library  Association,  5  Dutcher  305, 
Chief  Justice  Whelpley  said  :  "  Where  the  parties  have,  by  a 
written  paper  purporting  to  be  complete  on  its  face — that  is, 
to  be  a  full  agreement — undertaken  to  define  the  whole  nature 
and  extent  of  their  agreement,  parol  evidence  ought  not  to  be 
admitted  to  add  a  single  stipulation  or  vary  the  legal  effect 
of  those  contained  in  it."  He  adds :  "Where  an  entire  verbal 
contract  has  been  entered  into,  and,  in  part  execution  of  its 
terms,  written  papers  have  been  signed  by  either  of  the  parties, 
which,  on  their  face,  are  fragmentary  and  do  not  purport  to 
be  an  entire  and  complete  contract,  the  parol  contract  is  not 
held  to  be  merged  in  them,  but  may,  notwithstanding  their 
existence,  still  be  proved."  In  Powell  v.  Edmunds,  12  East  6, 
a  sale  of  growing  timber  was  made  by  auction,  on  jjrinted 
conditions  of  sale  which  did  not  state  anything  as  to  the 
quantity.  Parol  evidence  was  offered  that  the  auctioneer  at 
the  time  of  the  sale  warranted  the  quantity.  Tiie  rejection 
of  the  testimony  was  sustained  by  the  court.  Lord  Ellenbo- 
rough  saying :  "  If  the  parol  evidence  were  admissible  in  this 
case,  I  know  of  no  instance  where  a  party  may  not,  by  parol 
testimony,  superadd  any  term  to  a  written  agreement,  which 
would  be  setting  aside  all  written  contracts  and  rendering 
them  of  no  effect."  Tlie  observations  above  quoted  apply 
specially  to  Morgan  v.  Griffiths  and  Erskine  v.  Adeane.  In 
every  instance  the  object  of  a  written  lease  is  to  express  the 
mutual  undertakings  of  the  landlord  and  his  tenant  relating 
to  the  preservation  and  improvement  of  the  premises  for  the 
benefit  of  the  landlord,  and  the  advantageous  enjoyment  of 
them  by  the  tenant.  It  is  undeniable  that  in  both  those  cases 
the  alleged  promise  of  the  landlord  was  an  agreement  to  do 
acts  upon  the  demised  premises  which  would  make  their 
occupation  and  cultivation  more  profitable  to  the  tenant,  as 
much  so  as  the  landlord's  promise  to  make  substantial  repairs 
or  to  contribute  labor  towards  their  cultivation.  It  added  a 
new  term  to  the  terms  of  letting  contained  in  the  written 
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lease.  When  the  contract  is  reduced  to  writing  the  law  pre- 
sumes that  the  writing  contains  the  wliole  agreement.  To 
permit  terms  to  be  engrafted  upon  the  written  agreement  by- 
mere  parol  evidence,  would  be  attended  with  all  the  danger, 
laxity  and  inconvenience  which  the  general  rule  is  calculated 
to  exclude ;  for  an  agreement  might,  by  such  additional  terms, 
be  as  effectually  altered  as  if  the  very  terras  of  the  agreement 
had  been  changed  by  parol  evidence.  3  Starkie  on  Ev.  1007  ; 
Speckels  v.  Sax,  1  E.  D.  Smith  253. 

^  Nor  can  this  salutary  rule  of  evidence,  which  is  indispen- 
sable to  the  security  of  contracting'  parties,  be  maintained  in 
its  integrity  in  the  admission  of  oral  testimony  in  relation  to 
matters  which,  in  a  general  sense,  might  be  considered  as  col- 
lateral to  the  contract.  An  exception  of  such  a  compass 
would,  in  a  great  variety  of  cases,  entirely  displace  the  rule 
and  make  it  of  little  value.  For  instance,  in  contracts  of 
letting,  the  usual  covenants — such  as  for  repairs  and  improve- 
ments, the  payment  of  taxes,  rates,  assessments  and  rnsurance, 
the  mode  of  cultivation  or  occupation,  and  the  like — are  all 
collateral  to  the  demise  of  the  land  ;  and  if  oral  testimony  be 
received  to  prove  the  agreements  of  the  landlord  or  tenant  on 
such  subjects,  the  written  lease  would  be  of  little  avail.  To 
justify  the  admission  of  a  parol  promise  by  one  of  the  con- 
tracting parties  to  a  written  contract,  on  the  ground  that  the 
promise  was  collateral,  the  promise  must  not  only  be  collat- 
eral, but  must,  as  in  Lindley  v.  Lacey,  relate  to  a  subject  dis- 
tinct  from  that  to  which  the  written  contract  applies.  In 
Button  V.  Gerrish,  9  Cush.  89,  a  warehouse  was  let  by  a  writ- 
ten lease.  Parol  evidence  of  a  warranty  by  the  lessor  at  the 
time  of  the  letting  that  the  premises  were  fit  for  the  purpose 
for  which  they  were  let,  was  excluded,  on  the  ground,  as  was 
said  by  Chief  Justice  Shaw,  that  "  if  there  was  any  warranty, 
express  or  implied,  it  was  part  of  the  contract  of  hiring,  and 
not  something  separate  and  independent,  and  must,  therefore, 
be  found  in  one  of  the  items  or  terms  of  that  contract." 

I  think  it  may  be  considered  as  settled  upon  principle,  as 
well  as  by  the  weight  of  authority,  that  where  the  written 
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contract  purports  on  its  face  to  be  a  memorial  of  the  transac- 
tion, it  supersedes  all  prior  negotiations  and  agreements,  and 
that  oral  testimony  will  not  be  admitted  of  prior  or  contem- 
poraneous promises  on  a  subject  which  is  so  closely  connected 
with  the  principal  transaction,  with  respect  to  which  the  par- 
ties are  contracting,  as  to  be  part  and  parcel  of  the  transaction 
itself,  without  the  adjustment  of  which  the  parties  cannot  be 
considered  as  having  finished  their  negotiations  and  finally 
concluded  a  contract.^ Thus,  a  covenant  by  the  landlord  to 
repair  is,  in  itself,  collateral  to  the  demise  of  the  premises ; 
and  yet  a  contemporaneous  promise  by  the  landlord  to  make 
repairs  cannot  be  established  by  parol  evidence  where  there  is 
a  lease  in  writing.  Hoioard  v.  Thomas,  12  Ohio  St.  201  ; 
Cleves  V.  Willoughby,  7  Hill  83.  Where  an  agreement  specifies 
only  the  rent  and  the  term,  but  is  silent  as  to  repairs,  it  is 
obvious  that  such  an  agreement  may  be  as  completely  varied 
by  proof  of  an  additional  stipulation  that  the  landlord  shall  lay 
out  a  specific  sum  in  alterations,  as  by  evidence  that  the  rent 
shall  be  diminished  without  any  stipulations  as  to  repairs.  3 
Starkie  on  Ev.  1007.  The  reason  for  this  course  of  decision  is 
accurately  given  by  Gholson,  J.,  in  Howard  v.  Thomas,  He 
says  that,  "  while  the  written  agreement  may  be  considered  as 
silent  on  the  subject  of  the  improvement  which,  it  is  alleged, 
the  landlord  agreed  to  make,  yet  the  making  of  such  an  im- 
provement is  to  be  regarded  as  a  part  of  the  transaction  by 
presumption  of  law,  and  cannot  be  separated  from  it,  or  re- 
garded as  a  distinct  transaction.  Any  negotiation,  therefore, 
in  relation  to  such  an  improvement  is  concluded  by  the  writ- 
ten agreement."  In  Wilson  v.  Deen,  74  N.  I^.  531,  a  house 
was  let  by  a  written  lease,  with  the  furniture  therein,  a  schedule 
of  which  was  to  be  annexed  to  tiie  lease.  Tlie  lease  was  executed. 
The  tenant  took  possession,  but  no  schedule  of  the  furniture 
was  ever  annexed  to  the  lease.  In  an  action  in  equity  to 
cancel  the  lease,  oral  testimony  that,  as  part  of  the  contract  of 
letting,  the  lessor  agreed  that  certain  deficiencies  in  the  furni- 
ture should  be  made  up  by  the  beginning  of  the  term,  was 
rejected.     Wliere  P.  agreed,  in  writing,  to  engage  E.  to  play 
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a  certain  part  in  a  drama  "  during  the  run  of  the  piece,"  parol 
evidence  was  held  to  be  inadmissible  to  show  that,  in  conver- 
sations that  took  place  before  the  contract  was  reduced  into 
writing,  it  was  guaranteed  by  the  defendant  that  the  run  of 
the  piece  should  last  at  least  eight  weeks — there  being  no  such 
proviso  in  the  written  agreement.     Emery  v.  Parry,  17  L.  T. 
{N.  S.)  152.   On  an  agreement  in  writing  for  the  sale  of  a  fish- 
stand,  which  contained  nothing  relative  to  the  good-will  of 
the  business,  it  was  held  incompetent  to  prove  that  at  the  time 
of  the  sale  a  verbal  contract  was  made  that  the  vendor  should 
not  engage  in  the  fish  business  for  a  year.    Wilson  v.  Sherburne, 
6  Cush.  68.     In  a  later  case,  the  same  court  held  that,  on 
a  written  agreement  to  sell  a  stock  of  goods  at  the  market 
price,  and  to  lease  the  store  for  five  years  at  the  understood 
rent,  parol  evidence  was  inadmissible  to  show  that  the  agree- 
ment was  executed  only  as  a  memorandum  and  partial  state- 
ment   of   the   contract,   and    that  another    independent   oral 
agreement  was  made  at  the  same  time  and  upon  the  same 
consideration  that  the  vendor  should  not  engage  in  similar 
business  in  the  same  place  within  five  years.*    Doyle  v.  Dixon, 
12  Allen  576.     The  case  last  cited  was  again  before  the  court, 
and  the  purchaser  was  allowed  to  recover  on  such  an  agree- 
ment made  subsequent  to  the  written  agreement,  and  based 
upon  a  new  and  independent  consideration.     Doyle  v.  Dixon, 
97  Mass.  208. 

A  warranty  of  the  quality  of  property  is  collateral  to  the 
sale,  for  the  title  will  pass  without  such  a  warranty ;  but  when 
such  an  undertaking  is  entered  into,  it  will  form  part  of  the 
contract  by  the  agreement  of  the  parties.  Benj.  on  Sales  452. 
Hence,  when  the  contract  of  sale  has  been  reduced  to  writing, 
parol  evidence  is  inadmissible  to  add  a  contract  of  warranty 
to  the  terms  of  the  contract,  as  expressed  in  the  writing.  Kain 
V.  Old,  2  B.  &  C.  627;  Powell  v.  Edmunds,  12  East  6; 
Harnor  v.  Groves,  15  C.  B.  667 ;  Mumjord  v.  McPherson,  I 
Johns.  414;  Van  Ostrand  v.  Reed,  1  Wend.  424;  Benj.  on 
Sales  461 ;  Story  on  Sales,  §  358  a.  Oral  testimony  of  a 
warranty  is  comj)eteut  only  where,  as  in  Allen  v.  Pink,  4  M, 
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&  W.  140,  aud  in  Chapin  v.  Dobson,  78  N.  Y.  74,  the  writing 
is  informal,  and  does  not,  on  its  face,  purport  to  contain  the 
entire  contract  of  the  parties. 

In  the  present  case  the  lease  is  perfect  aud  complete  in  all 
its  parts.  On  its  face  it  purports  to  express  the  terms  of  the 
letting  as  finally  agreed  upon.  The  effort  is  to  engraft,  by 
parol  evidence,  a  contract  of  warranty  upon  a  contract  in 
writing,  which  appears  to  be  complete  and  perfect,  and  is 
silent  on  that  subject.  Oral  testimony  cannot  be  admitted 
for  this  purpose  without  breaking  down  the  rule  which  permits 
parties  to  make  their  written  contracts  the  only  evidence  of 
their  undertakings,  and  enables  them  to  protect  themselves 
from  the  hazard  of  uncertain  oral  testimony  with  respect  to 
their  engagements.  Where  the  lease  contains  no  warranty  of 
the  condition  of  the  premises,  declarations  of  the  lessor  on  that 
subject  are  not  admissible  to  create  a  warranty ;  such  proof 
would  be  adding  to  the  written  agreement  by  parol  evidence. 
Dutton  V.  Gerrishy  supra,  and  Brigham  v.  Rogers,  17  Mass. 
571,  are  directly  in  point.  In  the  first  of  these  cases  parol 
evidence  of  a  warranty  of  the  condition  of  the  premises  de- 
mised— there  being  a  written  lease — was  excluded  ;  and  in  the 
second  it  was  held  that,  where  an  estate  was  demised  by  lease 
under  seal,  no  action  lay  on  a  parol  promise  made  by  the 
lessor  at  the  time  of  executing  the  lease,  that  the  water  on  the 
premises  demised  would  be  good,  and  that  there  would  be 
enough  of  it,  aud  if  not  he  would  make  it  so. 

Nor  will  a  warranty,  such  as  has  been  sued  on,  be  implied 
from  the  contract  of  letting.  The  general  doctrine  of  the  law 
is,  that  upon  a  demise  there  is  no  implied  contract  that  the 
property  is  fit  for  the  use  for  which  the  lessee  requires  it, 
whether  for  habitation,  occupation  or  cultivation.  Sutton  v. 
T&nple,  12  31.  &  W.  52;  Hart  v.  Windsor,  Id.  68;  Erskme 
V.  Adeaiie,  L.  R.,  8  Ch.  App.  756 ;  Clives  v.  Willoughby,  7 
Hill  83 ;  Dutton  v.  Gerrish,  9  Cush.  89 ;  Foster  v.  Peyser, 
Id.  242 ;  Wood  on  Land.  &  Ten.,  §  382.  There  is  no  im- 
plied duty  on  the  owner  of  a  house  which  is  in  a  ruinous  and 


JUNE  TERM,  1882.  345 

Naumberg  v.  Young. 

unsafe  condition  to  inform  a  proposed  tenant  that  it  is  unfit 
for  habitation,  and  no  action  will  lie  against  him  for  an  omis- 
sion to  do  so  in  the  absence  of  express  warranty  or  deceit. 
Keates  v.  Earl  of  Cadogan,  10  C.  B.  591.  An  obligation 
on  the  part  of  the  landlord  will  not  be  implied  that  he  shall 
make  substantial  repairs  because  of  the  premises  being  in  a 
dangerous  condition.  Gott  v.  Gandy,  2  E.  &  £.  845.  The 
doctrine  with  respect  to  covenants  implied  from  the  letting 
has  been  held  in  great  strictness  in  this  state.  A  covenant  on 
the  part  of  the  lessor,  even  for  title,  will  not  arise  from  the 
relation  of  landlord  and  tenant ;  there  must  be  either  an  ex- 
press agreement  to  that  effect,  or  words  must  be  used  from 
which  such  an  agreement  can  be  implied.  Gano  v.  Vanderveei^ 
6  Vroam  293. 

Smith  V.  Marrable,  11  M.  &  W.  5,  contains  the  only  excep- 
tion to  the  general  rule  that  from  the  letting  no  implied 
undertaking  will  arise  that  the  premises  are  fit  for  or  adapted 
to  the  purposes  for  which  they  were  let.  There  a  furnished 
house  was  let  to  a  tenant  for  a  short  term — five  or  six  weeks. 
It  was  found  to  be  infested  with  bugs  and  unfit  for  habita- 
tion. The  tenant  quit  for  that  reason,  and  set  up  these  facts 
as  a  defence  to  an  action  for  use  and  occupation,  and  his  de- 
fence was  allowed  by  the  court.  This  case  was  explained  and 
distinguished  by  Lord  Abinger  in  Sutton  v.  Temple,  12  M.  & 
W.  52,  as  resting  on  exceptional  grounds.  It  was  greatly 
shaken  by  Hart  v.  Windsor,  12  il/.  &  W.  68,  but  has  since  been 
followed  in  the  English  courts  as  an  exceptional  case  in  Wilson 
v.  Finch,  L.  R.,  2  Exch.  Div.  336,  where  the  court,  following 
Smith  V.  Marrable,  held  that  a  family  taking  a  lease  of  a  fur- 
nished house  might  refuse  to  occupy  it,  and  defend  an  action 
for  rent  if  the  house,  owing  to  defective  drainage,  was  unfit 
for  habitation.  The  reasoning  on  which  these  cases  were 
decided  was  subjected  by  Bramhall,  L,  J.,  in  Robertson  v. 
Amazon  Tug  and  Lighterage  Co.,  46  L.  T.  [N.  S.)  146,  to 
a  criticism  bordering  on  ridicule.  Smith  v.  Marrable  Was 
distinguished  by  Parke,  B.,  in  Sidton  v.  Temple,  12  M.  &  W. 
65,  on  the  ground  that  the  contract  was  of  a  mixed  nature, 
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beini^  for  a  house  and  furniture ;  and  in  Cleves  v.  Willoughby,. 
7  Hid  86,  the  case  was  likened  to  a  sale  of  provisions  for  do- 
mestic use,  on  which  the  law  will  imply  a  contract  that  they 
are  wholesome  and  fit  for  use.  Certain  it  is  that  Smith  v. 
Marrable  has  never  been  followed,  except  under  the  precise 
circumstances  on  which  it  was  decided,  and  tlien  only  as 
enabling  the  tenant  to  abandon  the  premises,  rescind  the  lease,. 
and  defend  against  the  payment  of  rent.  The  case  has  never 
been  cited  to  raise  an  implied  warranty  under  any  other  cir- 
cumstances without  disapproval.  The  distinction  between 
such  a  condition  of  the  premises  as  will  justify  the  refusal  of 
the  tenant  to  enter  and  occupy,  and  a  warranty  which  will 
subject  the  lessor  to  an  action  for  damages,  is  referred  to  by 
Cotton,  L.  J.,  in  Rubertson  v.  Amazon  Tug  and  Lighterage 
Co. 

There  is  no  need  to  discuss  the  question  as  to  the  character 
of  the  warranties  which  will  be  implied  on  the  hiring  of  a 
personal  chattel;  for  the  machinery  claimed  in  the  present 
case  to  have  been  defective  and  in  an  improper  conditiou,  con- 
sisted of  fixtures,  let  as  part  and  parcel  of  the  realty.  But 
in  the  latest  English  case  on  the  subject  the  Court  of  Appeals 
decided  that,  on  a  letting  of  a  steam-tug  for  towing  barges 
from  Hull  to  the  Brazils,  there  was  no  implied  warranty  that 
the  tug  should  be  in  good  repair  and  reasonably  efficient  for 
the  purposes  of  the  voyage ;  and  the  agreement  between  the 
parties  being  in  writing,  oral  testimony  of  such  a  warranty 
was  held  to  be  inadmissible.  Robertson  v.  Amazon  Tug  and 
Lighterage  Co.,  supra. 

Tlie  action  cannot  be  maintained  on  either  of  the  grounds- 
contended  for,  aud  the  non-suit  was  properly  ordered. 
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STATE,    ANDEEW    H.    GREEX    ET    AL.,   PROSECUTORS,  r. 
CHARLES  A.  HOTALING  ET  AL.,  COMMISSIONERS. 

1.  Under  the  fifth  section  of  the  act  of  1875,  p.  624,  the  justice  of  the 
Supreme  Court  to  whom  the  freeholders  made  their  report,  had  power 
to  refer  the  matter  back  to  them,  that  they  might  certify  as  to  the 
basis  upon  which  they  had  made  their  assessment. 

2.  The  sewer,  as  originally  constructed,  deposited  the  flowage  where  it 
was  a  nuisance,  which  rendered  it  necessary  to  continue  it  to  the  Hud- 
son river.  Lands  which  had  been  assessed  for  the  construction  of  the 
original  sewer  were,  therefore,  subject  to  further  assessment  for  the 
benefit  conferred  by  the  continuation,  which  made  the  original  sewer 
available. 

3.  The  assessment  was  made  in  due  form,  the  freeholders  certifying  that 
the  lands  so  assessed  were  benefited  to  the  extent  of  the  burden  laid 
by  them,  over  and  above  the  amount  of  the  prior  assessment. 

4.  The  assessment  is  authorized  by  an  act  passed  in  1878,  p.  344,  which 
is  a  general  law. 

5.  Property  owned  by  a  municipal  corporation  and  used  for  public  pur- 
poses, is  not  subject  to  assessment  for  benefits  for  such  improvements, 
in  the  absence  of  language  in  the  statute  indicating  an  intention  to  tax 
it.     In  this  case  there  is  an  absence  of  such  language. 


On  certiorari.    In  matter  of. assessment. 

Argued  at  February  Term,  1882,  before  Justices  Depue^ 
Van  Syckel  and  Parker. 

For  the  plaintiffs,  Spencer  Weart  and  James  B.  Vreden- 
burgh. 

For  the  defendants,  M.  W.  Niven  and  Leon  Abbelt. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  subject  for  review  in  this  case  is 
the  assessment  for  the  continuation  of  Ravine  road  sewer  in 
Jersey  City. 

The  question  as  to  the  appointment  of  commissioners  and 
their  qualification,  will  not  be  considered,  the  prosecutors  having 
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the  benefit  of  the  work,  and  the  defendants  having  expended 
large  sums  of  money  in  completing  the  improvement  without 
any  interposition  by  the  prosecutors  to  arrest  it. 

Nor  is  it  necessary  to  determine  whether  the  act  of  1878, 
p.  563,  is  constitutional.  The  assessment  is  authorized  by  an 
act  passed  in  the  same  year,  p.  344,  which  is  a  general  law, 
applicable  to  all  adjoining  cities,  and  to  all  assessments  for  the 
construction  or  continuation  of  sewers  which  have  been  or 
may  hereafter  be  built.  The  act  provides  that  the  excess  of 
costs  of  the  work  over  and  above  the  benefits  assessed,  shall 
be  paid  equally  by  the  two  cities.  The  classification  is  a 
proper  one  for  the  purpose  which  this  legislation  has  in  view. 
The  law  applies  to  the  entire  class,  and  could  not  be  made 
more  general  in  its  operation. 

The  fifth  section  of  the  act  of  1875,  p.  624,  provides  that 
on  completion  of  the  assessment  for  benefits,  the  freeholders 
appointed  to  make  the  assessment  shall  file  a  copy  of  the  same 
and  all  necessary  documents,  with  a  justice  of  the  Supreme 
Court,  who  shall  hear  and  determine  all  objections  to  the  con- 
firmation of  the  assessment,  confirm  said  assessment  and  order 
the  collection  of  the  same. 

The  report  of  the  freeholders  did  not  show  whether,  in 
making  their  assessment,  they  had  considered  the  amount 
assessed  against  the  prosecutors  for  the  original  Ravine  road 
sewer.  Mr.  Justice  Knapp  referred  their  report  back  to 
them,  that  they  might  certify  in  regard  to  this  matter.  It  is 
assigned  as  a  reason  for  reversal  that  such  reference  was  with- 
out authority  of  law.  It  was  the  duty  of  the  freeholders  to 
report  the  basis  upon  which  they  had  made  their  assessment. 
All  their  proceedings  were  to  be  submitted,  that  objections 
might  be  heard  to  the  mode  in  which  they  had  made  their 
assessment.  A  new  assessment  was  not  ordered  ;  the  reference 
was  simply  for  the  purpose  of  showing  what  had  actually  been 
done.  The  object  of  a  reference  to  a  justice  of  the  Supreme 
Court  was  to  prevent  n^istakes  of  form,  and  the  power  con- 
ferred is  ample  for  that  pur{)ose.  State,  Ropes,  pros.,  v.  Essex 
Road  Board,  8  Vroom  335. 
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A  further  reason  assigned  for  reversal  is,  that  the  lands  of 
the  prosecutors  had  been  assessed  for  the  original  sewer,  which 
drained  their  lands,  and  therefore  could  not  be  burdened  with 
any  part  of  the  cost  of  the  continuation,  which  commenced  at 
a  point  and  on  a  grade  far  below  them. 

The  sewer,  as  originally  constructed,  deposited  the  flowage 
where  it  was  a  nuisance  to  the  city,  and  the  continuation  of 
it  to  the  Hudson  river  was,  consequently,  a  necessity.  The 
lands  assessed  for  the  construction  of  the  original  sewer  were? 
therefore,  subject  to  further  assessment  for  the  benefit  con- 
ferred by  the  continuation  which  made  the  original  sewer 
available. 

The  assessment  was  made  with  due  regard  to  the  original 
assessment.  Tiie  commissioners  certify  that  the  lands  assessed 
are  benefited  to  the  extent  of  the  burden  laid  by  them,  over 
and  above  the  amount  of  the  former  assessment. 

It  does  not  appear  that  any  erroneous  principle  in  making 
the  assessment  against  the  prosecutors  was  adopted  by  the 
commissioners,  and  the  assessment  appears  to  be  reasonable  to 
each  lot.  The  commissioners  certify  that  they  considered 
each  lot  and  the  special  benefit  accruing  to  it.  The  court  can- 
not say  that  they  erred  in  judgment. 

It  appears  by  the  case  that  property  owned  by  Jersey  City 
and  used  for  public  purposes  of  the  corporation,  was  assessed 
for  the  improvement. 

Public  property  of  this  character  is  exempt  in  the  absence 
of  language  in  the  statute  indicating  an  intention  to  tax  it. 
Trustees,  &c.,  v.  City  of  Trenton,  3  8tew.  667. 

The  inference  to  be  drawn  from  sections  7  and  8  of  the  act 
of  1875,  p.  625,  is  against  the  right  to  assess  the  municipal 
property.  Section  7  provides  that  in  case  the  cost  of  the 
work  exceeds  the  amount  assessed  upon  the  real  estate  spe- 
cially benefited  thereby,  then  such  excess  shall  be  equitably 
divided  and  charged  to  the  cities  of  Jersey  City  and  Hoboken, 
to  be  paid  out  of  the  contingent  fund  of  said  cities. 

Section  8  provides  that  said  assessments  shall  be  a  lien 
upon  all  the  real  estate  assessed,  and  that  all  assessments  re- 
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maining  unpaid  for  three  months  after  confirmation,  shall 
bear  eight  per  cent  interest.  The  fact  that  a  lien  is  given  to 
the  city  upon  lands  to  be  assessed  for  the  work,  impliedly 
excludes  from  the  assessment  lands  owned  by  the  city. 

The  assessment  upon  the  public  property  was  erroneous. 
The  error  will  not  be  corrected  by  simply  setting  aside  the 
assessment  as  to  such  property,  for  the  same  burden  will  con- 
tinue to  rest  upon  the  city.  It  will  be  necessary  to  set  aside 
the  whole  assessment,  and  refer  the  matter  to  a  proper  com- 
mission to  ascertain  whether  there  is  property  within  the  area 
of  the  assessment  which  ought  to  bear  the  entire  burden  of 
the  cost  of  the  work,  and  to  make  a  new  assessment  accord- 
ingly, unless  the  city  elects  to  let  the  assessment  stand. 


STATE,  WILLIAM  H.  BRENINGER,  PROSECUTOR,  v.  TREAS 
URER  OF  THE  TOWN  OF  BELVIDERE. 

1.  The  power  of  a  municipal  corporation  to  pass  a  by-law  or  an  ordi- 
nance which  establishes  a  rule  interfering  with  the  rights  of  individ- 
uals or  the  public,  must  emanate  from  the  creating  body,  and  clear 
authority  must  be  found  for  it  in  the  legislative  enactment  under 
which  the  corporation  exercises  its  functions  of  government. 

2.  A  provision  in  the  town  charter  that  the  common  council  may  pass 
and  enforce  ordinances  and  by-laws  for  the  suppression  of  gambling- 
houses,  and  such  other  by-laws  and  ordinances  for  the  peace  and  good 
order  of  the  town  as  they  may  deem  expedient,  not  repugnant  to  the 
constitution  or  laws  of  tliis  state  or  of  the  United  States,  does  not  war- 
rant tlie  passage  of  an  ordinance  forbidding  the  keeping  of  a  billiard 
table  for  liire. 

3.  Tlie  general  words  of  the  statute  are  used  in  their  ordinary  accepta- 
tion, and  authorize  any  such  local  legislation  as  will  prevent  disordei 
or  disturbance  or  breach  of  the  peace. 

4.  It  having  been  decided  in  tiiis  court  that  the  practice  permitted  by 
the  keeper  of  a  ten-pin  alley  that  the  loser  should  pay  for  the  use  ot 
the  alley,  did  not  subject  his  house  to  indictment  as  a  common  gaming- 
house, the  keeping  of  a  billiard  table  in  the  same  manner  must  be 
regarded  as  a  lawful  business,  which  cannot  be  outlawed  by  the  com- 
mon council  under  the  authority  given  them  by  the  legislature. 
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On  certiorari  to  review  an  ordinance  of  the  town  of  Belvi- 
dere. 

Argued  at  February  Term,  1882,  before  Justices  Depue, 
Van  Syckel  and  Parkek. 

For  the  plaintiflP,  Henry  S.  Harris. 

For  the  defendant,  J.  G.  Shipman  &  Son. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  An  ordinance  of  the  town  of  Belvidere, 
entitled  "An  ordinance  for  the  suppression  of  gambling," 
provides  that  it  shall  not  be  lawful  for  any  person  to  keep 
open  within  the  corporate  limits  of  said  town,  any  room  in 
which  playing  at  billiards  or  other  game  is  permitted  for  hire, 
ardent  spirits,  ale,  porter,  cider,  lager  beer,  money,  goods, 
chattels  or  other  valuable  thing,  under  a  penalty  of  $50. 

The  treasurer  of  the  town,  by  the  judgment  of  a  justice  of 
the  peace,  recovered  of  Breninger  one  penalty  for  an  alleged 
violation  of  this  ordinance. 

The  admitted  facts  are,  that  prior  to  the  institution  of  the 
suit  Breninger  opened  and  kept  in  said  town  a  billiard-room, 
in  which  playing  at  billiards  was  allowed  and  carried  on 
under  the  following  terms,  to  wit:  That  the  loser  of  each 
game  should  pay  for  the  use  of  the  table  and  implements,  but 
nothing  was  staked  on  the  result  of  the  game,  and  no  liquor 
or  other  article  was  sold  on  the  premises. 

Both  the  judgment  and  the  ordinance  are  certified  into  this 
court  to  test  their  validity. 

All  the  authority  of  a  municipal  corporation  being  derived 
from  its  charter,  it  is  evident  that  its  powers  cannot  be  en- 
larged, diminished  or  varied  by  the  ordinance  or  by-laws  of 
the  corporation. 

The  power  to  pass  a  by-law  or  an  ordinance  which  estab- 
lishes a  rule  interfering  with  the  rights  of  individuals  or  the 
public,  must  emanate  from  the  creating  body,  and  clear  au- 
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thority  must  be  found  for  it  in  the  legislative  enactment  under 
which  the  corporation  exercises  its  functions  of  government. 
These  are  conceded  rules  of  law  applicable  to  this  case. 
Carron  v.  Martin,  2  Dutcher  594 ;  Taylor  v.  Griswold,  2 
Qreen  222 ;  Dillon  on  Mun.  Corp.,  §  251,  and  cases  cited  in 
notes. 

The  town  claims  that  the  requisite  authority  to  enact  this 
ordinance  is  found  in  section  8  of  the  town  charter,  which 
provides,  among  other  things,  that  the  common  council  may 
pass  and  enforce  ordinances  and  by-laws  for  the  suppression 
of  gambling-houses,  and  such  other  by-laws  and  ordinances  for 
the  peace  and  good  order  of  said  town,  as  they  may  deem  ex- 
pedient, not  repugnant  to  the  constitution  or  laws  of  this 
state  or  of  the  United  States. 

In  State  v.  Hall,  3  Vroom  158,  it  was  decided  in  this  court 
that  the  practice  permitted  by  the  keeper  of  a  ten-pin  alley, 
that  the  loser  should  pay  for  the  use  of  the  alley,  did  not 
subject  his  house  to  indictment  as  a  common  gaming-house. 

In  a  recent  Indiana  case  {Hamilton  v.  State,  75  Ind.  586,) 
it  was  held  tiiat  playing  for  the  use  of  the  table  constituted 
gaming  within  the  meaning  of  the  statute  forbidding  any  one 
to  keep  a  house  to  be  used  for  gaming.  The  New  Jersey  case 
is  cited  and  a  distinction  drawn  between  the  indictment  of  a 
house  as  a  public  nuisance  and  an  indictment  for  gaming 
under  the  statute. 

The  distinction  is  a  narrow  one,  although  the  following 
cases  furnish  some  support  for  it :  State  v.  Records,  4  Harr. 
554 ;  Ward  v.  State,  17  Ohio  St.  32  ;  State  v.  Leighton,  3  Foster 
167  ;  3Iount  v.  State,  llnd.Qb^;  Crawford  v.  State,  33  Ind. 
304 ;  Walker  v.  State,  2  Swan  287. 

No  warrant,  therefore,  can  be  found  for  denouncing  the 
prosecutor's  house  under  the  provision  which  authorizes  the 
pi'ohibition  of  gambling.  The  attempt  to  exact  the  penalty 
must  fail,  unless  the  validity  of  the  ordinance  can  be  rested 
upon  the  mgre  general  provision  that  the  common  council 
may  pass  ordinances  for  the  peace  and  good  order  of  the  town, 
as  they  may  deem  expedient. 

Did  the  legislature,  by  this  language,  confer  upon  the  com- 
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mon  council  of  Belvidere  a  power  of  legislation,  limited  only 
by  their  judgment  of  what  the  peace  and  good  order  of  the 
town  might  render  expedient,  so  long  as  it  was  not  contrary 
to  the  constitution  or  laws  of  this  state  or  of  the  United  States? 

The  authority  would  reach,  under  such  a  construction,  to 
every  department  of  the  crimiuLd  law  involving  a  breach  of 
the  peace.  It  would  not  only  enable  the  common  council  to 
suppress  all  places  of  public  resort  and  amusement,  but  also 
to  forbid  every  occui)ation  or  employment  which,  in  their 
judgment,  might  prove  inimical  in  its  influence  to  public 
morals.  The  question  of  expediency  being  committed  to  the 
common  council,  their  judgment  in  that  respect  would  not  be 
reviewable. 

If  a  power  so  extraordinary  and  unlimited  can  be  delegated, 
the  legislative  intent  to  bestow  it  must  be  expressed  in  more 
explicit  terms. 

Under  the  Hall  case,  which  cannot  be  reviewed  here,  the 
business  of  the  prosecutor  is  a  lawful  one,  and  cannot  be  our-* 
lawed  by  the  town  council,  unless  the  broad  doctrine  is  aj^- 
serted  that  it  is  competent  to  suppress  every  occupation  which 
they  may  conceive  to  be  detrimental  to  the  public  welfare. 

This  general  language  in  the  statute  is' used  in  its  ordinary 
acceptation,  and  authorizes  only  such  local  legislation  as  will 
prevent  disorder  and  disturbance  or  breach  -of  the  peace.  If, 
as  alleged  by  defendant  in  certiorari^  places  of  this  character 
are  preparatory  schools  for  gambling,  and  the  practice  in- 
dulged by  the  prosecutor  removed  but  one  short  step  from  that 
vice,  it  is  the  province  of  the  legislature  to  confer  upon  the 
town  the  power  to  remove  the  evil. 

The  decision  in  3  Vroom  being  accepted  as  the  law  of  this 
state,  no  relief  can  be  had  by  an  appeal  to  the  judiciary.  The 
ordinance  was  passed  without  authority  and  cannot  hinder 
the  prosecutor  in  the  pursuit  of  what  must  be  here  regarded 
as  a  lawful  calling. 

The  right  of  the  prosecutor  to  review  the  judgment  below 
by  certiorari,  is  denied  by  the  defendant. 

The  suit  was  not  instituted  in  the  court  of  small  causes,  but 
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is  brought  under  the  provisious  of  the  town  charter  before  a 
justice  of  the  peace,  and  an  appeal  is  given  to  the  common 
council.  It  is  well  settled  that  by  the  granting  of  such  right 
of  appeal  the  Supreme  Court  cannot  be  divested  of  its  super- 
intending jurisdiction.  Traphageiiv.  Wed  Hoboken,  10  V7'oom 
232;  Flanagan  v.  City  of  Plainjield,  ante  p.  118. 

The  proceedings  below  are  reviewable  in  this  court  by  cer- 
tiorari. 

The  ordinance  in  question,  so  far  as  it  prohibits  the  keeping 
of  billiards  for  hire,  is  without  authority  and  void,  and  the 
judgment  below  must  fall  with  it,  but  I  do  not  think  it  is  a 
case  in  which  costs  should  be  given  against  the  town. 


STATE,  PORT  GOLDEN  BUILDING  AND  LOAN  ASSOCIATION, 
PROSECUTOR,  V.  SIMON  W.  NUNN,  COLLECTOR. 

Unless  the  tax-payer  refuses  to  be  sworn,  the  assessor  cannot  fix  the 
highest  valuation  he  has  reason  to  believe  is  right. 


On  certiorari.   In  matter  of  taxation. 

Argued  at  February  Term,  1882,  before  Justices  Depue, 
Van  Syckel  and  Parker. 

For  the  plaintiff,  Oscar  Jeffery. 

For  the  defendant,  /.  G.  Shipman  &  Son. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  relator  complains  of  the  valuation 
of  its  property,  which  was  fixed  by  the  assessor  in  making  his 
assessment  for  the  year  1880,  at  the  sum  of  $74,500. 

Unless  the  tax-payer  refuses  to  be  sworn,  the  assessor  can- 
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not  fix  the  highest  valuation  he  has  reason  to  believe  is  right. 
i2ei;.,j9.  1153,  §67. 

The  prosecutor  in  this  case  did  not  refuse  to  be  sworn.  A 
statement,  not  under  oath,  was  given  by  the  prosecutor  to  the 
assessor,  which  the  assessor  did  not  refuse  to  accept.  The 
statement  purports  to  contain  everything  but  mortgages. 

Mortgages  are  not  taxable  to  mortgagee  unless  deductions 
are  claimed  by  mortgagor.     Rev.,  p.  1163,  §  109. 

The  prosecutor  should  be  taxed  for  1880  for  the  amount  of 
notes,  as  shown  by  said  statement,  $17,800,  and  any  other 
flotes  held  by  it,  and  all  mortgages  for  which  deductions  were 
claimed  in  Washington  township.  The  assessment  should  be 
reversed  and  corrected.     Evidence  may  be  taken,  if  necessary. 

As  to  the  assessment  for  the  year  1881,  there  is  a  conflict 
of  evidence  whether  a  sworn  statement  was  demanded  by  the 
assessor. 

The  assessment  for  that  year  should  also  be  reversed,  and 
the  company  assessed  for  the  amount  of  notes  specified  in  its 
statement  for  that  year,  $14,720,  and  all  other  notes  not  se- 
cured by  mortgage,  and  for  the  $1000  mortgage  for  which  a 
deduction  was  claimed  by  mortgagor.  Evidence  may  also  be 
taken,  if  necessary,  to  correct  this  assessment. 

No  costs  will  be  allowed. 


JAMES  W.  FIELD  v.  JAMES  P.  SILO. 

The  necessity  for  the  aflBdavit  stating  the  consideration  of  a  chattel 
mortgage  and  the  amount  due  thereon,  as  required  by  the  act  of  1878» 
is  not  dispensed  with  by  the  act  of  1880,  p.  266. 

The  special  act  of  1873,  constituting  two  District  Courts  in  Xewark, 
is  not  repealed  by  the  second  section  of  the  act  of  1877,  p.  234. 
The  fourth  section  of  the  act  of  1878,  p.  162,  is  constitutional.  Al- 
though special  in  form,  it  is  general  in  effect.  It  removed  dissimi- 
larity and  created  entire  harmony  in  the  law  on  the  subject  to  which 
it  pertained,  and  thereby  subserved  the  object  of  the  constitutional 
amendment. 
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Argued  at  February  Terra,  1882,  before  Justices  Depue, 
Van  Syckel  and  Parker. 

For  the  plaintiff,  Jas.  W.  Field  and  Finley  A.  Johnson. 

For  the  defendant,  8.  Kalisch,  F.  E.  Bradner  and  W.  G. 
Oumming. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  Silo,  the  plaintiff  below,  recovered 
against  Field,  the  defendant,  $175,  in  an  action  of  trover,  in 
the  First  District  Court  of  Newark. 

The  first  reason  relied  upon  for  reversal  is,  that  Silo  did. 
not  show  such  title  to  the  goods  which  were  the  subject  of 
the  suit,  as  will  enable  him  to  maintain  his  action. 

The  evidence  is  that  Silo  sold  this  property  to  one  Charles 
E.  Atwood,  in  April,  1880,  and  took  his  individual  note  for 
the  purchase  price.  For  this  debt  Silo  recovered  a  judgment 
against  Atwood  on  June  29th,  1880,  upon  which  an  execution 
was  issued  the  same  day,  and  tlie  property  levied  upon  and 
sold  to  Silo  to  satisfy  said  judgment.  Thereupon  the  said 
Silo  sent  his  attorney  to  take  possession  of  said  goods,  when 
he  was  notified  by  Field  that  he  had  possession  and  refused  to 
make  deliverance.  This  was  sufficient  proof,  prima  facie,  of 
property  in  Silo  and  of  the  conversion  by  Field. 

A  further  reason  assigned  for  reversal  is,  that  the  charge  of 
the  court  below  that  the  Stroetman  chattel  mortgage  was  no 
lien  as  against  Silo,  was  erroneous. 

The  act  of  1878,  p.  139,  makes  an  affidavit,  stating  the 
consideration  of  the  mortgage  and  the  amount  due  thereon, 
necessary  to  its  validity. 

The  act  of  1880,  p.  266,  makes  it  the  duty  of  the  clerk  of 
the  county  to  record  a  chattel  mortgage  when  it  has  been  filed 
with  a  proper  affidavit,  in  pursuance  of  the  provisions  of  tlie 
act  of  1878. 

The  necessity  for  the  affidavit  is  not  dispensed  with  by  the 
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■act  of  1880.  Such  was  the  construction  which  this  legislation 
received  in  Stevenson  v.  Vosseller,  14  Vroovi  553.  The  mort- 
gage in  this  case  being  without  the  requisite  affidavit,  the 
judge  of  the  District  Court  properly  hekl  that  it  was  not  a 
lien  as  against  Silo. 

The  principal  question  in  the  cause  is,  whether  the  act 
establishing  District  Courts  in  the  city  of  Newark,  {Pamph. 
L.  1873,  ]).  245,)  was  repealed  by  the  act  of  1877,  p.  234. 

The  act  of  1873  established  two  District  Courts  in  the  city 
of  Newark,  the  judges  of  which  were  to  be  appointed  by  the 
Supreme  Court. 

The  act  of  1877  is  a  general  law,  establishing  District 
Courts  in  certain  cities  in  this  state. 

The  second  section  of  this  act,  which  gives  rise  to  this  con- 
troversy, is  as  follows :  "  That  one  District  Court  shall  be 
established  in  accordance  with  this  act  in  every  city  of  this 
state  of  fifteen  tiiousand  inhabitants,  but  cities  of  one  hundred 
thousand  inhabitants  or  over,  shall  be  entitled  to  two  District 
Courts;  provided  always,  that  no  more  than  two  District 
Courts  shall  at  any  time  be  ♦established  in  any  city  of  this 
state." 

The  subsequent  sections  of  this  act  are  substantially  those 
of  the  special  act  of  1873,  with  the  exception  that  the  power 
of  appointing  the  judges  is  given  to  the  governor,  by  and  with 
the  advice  and  consent  of  the  senate. 

The  second  section  of  the  act  of  1877  contains  no  express 
repealer  of  the  act  of  1873,  but  the  argument  is  that  it  con- 
stitutes two  District  Courts  in  Newark  (which  has  a  popula- 
tion of  over  one  hundred  thousand  inhabitants),  and  unless 
the  proviso  o])erates  as  a  repealer  of  the  act  of  1873,  there  will 
be  four  District  Courts  in  said  city. 

This  legislation  must  be  construed  in  view  of  the  settled 
rule  of  interpretation,  that  although  a  statute  may  be  repealed 
by  necessary  implication  and  without  express  words,  the  lean- 
ing of  the  courts  is  against  the  repeal,  if  it  be  possible  to  re- 
concile the  two  legislativ^e  acts. 

The  error  in  the  contention  for  the  prosecutor  is,  that  the  act 
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of  1877  established  two  District  Courts  in  Newark,  but  sucb 
is  not  its  effect.  In  the  absence  of  the  proviso,  that  might 
have  been  the  result ;  the  proviso,  in  substance,  is  that  the  act 
shall  not  operate  to  establish  a  District  Court  in  any  city  w^here 
two  District  Courts  existed  at  the  time  of  its  passage.  The 
draftsman  of  the  law  manifestly  had  in  mind  the  existence  of 
the  Newark  courts  under  the  special  legislation  of  1873,  and 
the  proviso  was  intended,  not  as  a  repealer  of  the  prior  act, 
but  as  a  limitation  upon  the  operation  of  the  law  of  1877, 
whereby  it  was  made  uniform  in  its  effect,  without  creating 
the  confusion  which  must  have  resulted  from  abolishing  the 
Newark  courts.  The  object,  undoubtedly,  was  not  to  abolish, 
but  to  preserve  those  existing  courts  with  the  suits  then  pend- 
ing therein-.  The  exception  of  the  city  of  Newark  from  the 
operation  of  the  act  of  1877,  did  not  specialize  that  act,  and 
thereby  make  it  unconstitutional.  The  act  of  1877  gave  to 
places  properly  classified  with  Newark,  like  District  Courts. 
It  created  uniformity  and  prevented  diversity,  and  thereby 
promoted  the  object  for  which  the  provision  against  special 
legislation  was  devised. 

The  act  of  1873  limited  the  jurisdiction  of  the  District 
Courts  of  Newark  to  $100.  The  judgment  in  this  case  being; 
for  $175,  the  furtlier  question  has  arisen,  whether  the  subse- 
quent enactment  increasing  the  jurisdiction  of  the  court,  and 
lodging  the  appointing  power  in  the  hands  of  the  governor,, 
is  constitutional. 

Tiie  act  of  1878  {Pamph.  L.,  p.  162,)  entitled  "An  act 
concerning  the  District  Courts  of  cities  in  this  state,  created 
by  special  statute,"  provides  in  its  first  section  that  the  pro- 
visions of  the  general  act  concerning  District  Courts,  passed 
in  1877,  shall  not  apply  to  cities  wherein  District  Courts  were 
in  existence  prior  to  the  passing  of  said  act. 

The  second  section  increases  the  jurisdiction  of  District 
Courts  created  by  special  statute  to  $200,  and  the  fourth  sec- 
tion gives  the  apj)ointing  power  to  the  governor,  by  and"  with 
the  advice  and  consent  of  the  senate. 

This  act  is  alleged  to  be  unconstitutional  as  a  S2>ecial  and 
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local  law  regulating  the  internal  affairs  of  cities,  under  the 
rule  laid  down  in  State,  ex  rel.  Richards,  v.  Hammer,  13 
Vroom  435. 

The  first  section  of  this  act  was  intended  to  remove  any 
doubt  that  might  have  arisen  as  to  the  effect  of  the  proviso 
of  the  second  section  of  the  act  of  1877  ;  under  the  view  taken 
of  that  proviso,  it  is  not  material  to  consider  whether  this 
section  can  be  upheld. 

Nor  is  it  necessary  to  determine  whether  the  second  section 
is  valid,  because  in  the  same  year  [Pamph.  L.  1878,  p.  148,) 
a  general  law  was  passed  increasing  the  jurisdiction  of  every 
District  Court  in  the  state  to  the  sum  of  §200. 

The  only  question  of  importance  is,  whetiier  the  fourth 
section  is  constitutional,  as  the  judges  hold  their  office  by 
virtue  of  the  governor's  appointment. 

The  effect  of  the  fourth  section  was  to  produce  entire  uni- 
formity in  the  state  in  the  mode  of  appointing  these  judges. 

Under  fhe  view  expressed  in  Tiger  v.  Morris  Common  Pleas, 
13  Vroom  631,  the  validity  of  this  part  of  the  act  of  1878  may 
be  maintained.  The  purpose  of  it  was  to  subserve  and  not  to 
evade  the  object  of  the  constitutional  provision.  It  removed 
dissimilarity  and  created  entire  harmony  in  the  law  on  this 
subject.  The  constitutional  amendment,  if  otherwise  inter- 
preted, would  prove  self-destructive  by  perpetuating  the  mis- 
chief it  was  designed  to  repress  and  remove. 

The  result  on  this  point  is,  that  the  District  Court  of  New- 
ark is  a  legally-constituted  tribunal. 

It  must  not,  however,  be  implied  from  this  discussion  that 
it  is  conceded  that  the  power  of  the  inferior  court  can  be  chal- 
lenged in  a  proceeding  of* this  character. 

The  other  reasons  relied  upon  by  the  prosecutor  have  been 
examined,  but  in  my  judgment  furnish  no  ground  for  reversal. 

The  judgment  below  should  be  affirmed,  with  costs. 
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JACOB  C.  EINEHART  ET  AL.,  PEOSECUTOES,  v.  WILLIAM 
COWELL  ET  AL. 

The  prosecutors  assisted  in  procuring  a  settlement  between  applicants 
for  a  road  and  a  land-owner,  by  which  the  applicants,  in  considera- 
tion of  the  withdrawal  of  opposition  to  the  road,  paid  for  the  land  and 
fenced  the  lines  of  the  road  at  their  own  expense.  After  paying  for 
the  land  they  opened  the  road  and  worked  the  same  before  the  pros- 
ecutor applied  for  a  certiorari.    Held — 

1.  Under  these  circumstances  the  prosecutors  cannot  have  the  benefit 
of  the  writ  of  certiorari. 

2.  The  writ  must  be  dismissed  and  the  proceedings  remitted  to  the 
Common  Pleas. 


On  certiorari.     In  matter  of  road. 

Argued  at  February  Term,  1882,  before  Justices  Depue, 
Van  Syckel  and  Parker. 

For  the  prosecutors,  0.  Jeffery. 

For  the  defendants,  M.  Wyckoff. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  On  the  lOtli  day  of  June,  1880,  the  Court 
of  Common  Pleas  of  the  county  of  Warren  appointed  sur- 
veyors of  the  higiiways  to  consider  and  determine  upon  the 
laying  out  of  a  private  road  in  the  township  of  Franklin, 
in  said  county,  over  lands  late  of  John  A.  Rinehart,  deceased, 
and  lands  of  James  Riddle. 

The  applicants  for  the  road  were  William  Cowell  and  Lam- 
bert Cowell. 

On  the  26th  day  of  June,  1880,  the  road  was  laid  out 
and  damages  assessed  to  James  Riddle  and  also  to  "the  heirs 
of  John  A.  Rinehart,  deceased." 

James  Riddle  alone  filed  a  caveat  against  recording  the  re- 
turn.    On  his  application,  chosen  freeholders  were  appointed 
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to  review  the  action  of  the  surveyors  and  to  certify  in  refer- 
ence thereto.  . 

No  certificate  of  proceedings  of  the  chosen  freeholders  having 
been  made,  the  court  directed  the  return  of  the  road  to  be  re- 
corded. 

By  the  statement  of  facts  agreed  upon  by  the  attorneys  ot 
the  respective  parties,  it  appears  that  when  the  chosen  free- 
holders met  to  review  the  action  of  the  surveyors  of  the  high- 
way, the  Eiuehart  heirs  were  represented  by  one  of  their 
number,  and  that  he,  with  others,  was  instrumental  in  bring- 
ing about  a  settlement  between  the  applicants  and  Riddle,  to 
the  effect  that  Riddle  would  cease  his  opposition  to  the  road 
if  the  applicants  would  pay  Riddle  for  his  land  over  which 
the  road  was  laid,  and  fence  the  same  along  the  lines  thereof. 
Relying  on  this  agreement,  the  applicants  paid  for  the  land, 
put  up  fences,  opened  the  road,  and  have,  ever  since,  worked 
and  maintained  it. 

Under  these  circumstances,  the  prosecutors  should  not  have 
the  benefit  of  the  writ  of  certiorari.  They  assisted  in  an  ar- 
rangement by  which  the  applicants  for  the  road  were  induced 
to  expend  their  money.  The  applicants  paid  their  money  in 
good  faith.  The  prosecutors  permitted  the  road  to  be  opened 
and  worked  before  they  applied  for  the  writ. 

The  certiorari  is  dismissed,  with  costs.      State,  Charlw, 

pros.,v.  Woodruff,  7  Vroom  204;  ^tate,  Hohoken  L.  &  Imp. 

Co.,  pros.,  V.  Mayor,  &g.,  7  Vroom  291 ;  State,  Grant,  pros., 

v.  Clarh,  9  Vroom  102;  State,  Wilkinson,  pros.,  v.  Trenton,  7 

Vroom  499 ;  State  v.  Ten  Eyck,  3  Harr.  373. 

There  is  a  provision  in  the  Road  act  whereby  the  assessment 
may  be  corrected  through  the  action  of  the  Court  of  Common 

Pleas. 

The  proceedings  are  remitted  to  that  court. 
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STATE,  J.  MADISON  DRAKE,  PROSECUTOR,  v.  BREVET  MA  J. 
GEN.  JOSEPH  W.  PLUME  ET  AL. 

1.  A  general  court  martial  found  an  officer  guilty  of  the  specification,  but 
not  guilty  of  the  charge.  This  was  equivalent  to  an  acquittal,  and 
sentence  could  not  be  pronounced  on  such  finding. 

2.  There  must  be  an  order,  judgment  or  determination  affecting  tlie 
rights  of  the  prosecutor,  as  a  foundation  for  the  writ  of  certiorari. 


Certiorari  to  bring  up  proceedings  of  court  martial. 

Argued  at  February  Term,  1882,  before  Justices  Depue, 
Van  Syckel  and  Parker. 

For  tlie  prosecutor,  /.  Augustus  Fay,  Jr. 

For  the  defendants,  James  N.  StraUon. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  This  certiorari  brings  before  the  court  the 
proceedings  of  a  general  court  martial,  in  relation  to  the  trial 
of  Brevet  Brig.  Gen.  J.  Madison  Drake,  captain  of  Gatliug 
Gun  Company  A,  N.  G.  N.  J.,  and  the  decision  had  thereon. 

The  judge  advocate  appeared  before  this  court  at  the  argu- 
ment, and  produced  the  minutes  of  the  court  martial,  recorded 
in  a  book,  which  was  securely  fastened. 

The  judge  advocate  stated  that,  having  taken  an  oath  not 
to  divulge  the  proceedings  and  result,  unless  so  directed  by 
competent  authority,  the  court  directed  him  to  unlock  the 
book  and  read  the  findings  in  open  court.  This  was  done, 
wiion  it  appeared  that  the  court  martial  iiad  found  the  prose- 
cutor guilty  of  the  specification,  but  not  guilty  of  the  charge. 

This  was  equivalent  to  an  acquittal.  It  virtually  decided 
that  the  facts- alleged  in  the  specification  were  proved,  but  the 
facts  did  not  make  out  the  offence  charged. 
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On  such  finding  no  sentence  could  be  pronounced  by  the 
reviewing  officer. 

The  prosecutor  is  not  aggrieved.  There  must  be  an  order, 
determination  or  judgment,  afFecting  the  rights  of  the  prose- 
cutor, as  a  foundation  for  the  use  of  the  writ  of  certiorari. 
Watson  V.  Medical  Society,  9  Vroom  377. 

The  writ  will  not  lie  before  judgment  in  cases  which  can- 
not be  continued  and  completed  in  this  court.  Elder  v.  Med- 
iced  Society,  6  Vroom  200. 

The  writ,  in  this  case,  is  dismissed,  but  without  costs. 


STATE,  JOHN  K.  ZEIGLEK,  PROSECUTOR,  v.  GEORGE  R. 
GADDIS. 

1.  The  act  to  amend  and  revise  the  charter  of  the  town  of  Lambertville, 
passed  April  15th,  1868,  [Paraph.  L.,  p.  963,  §  26,)  which  gives  to  the 
common  council  the  sole  and  exclusive  power  to  grant  licenses  to  per- 
sons to  keep  inns  and  taverns  within  said  town,  is  not  repealed  bv  the  act 
passed  March  13th,  1879,  entitled  "  A  supplement  to  an  act  entitled 
'An  act  concerning  inns  and  taverns,'  approved  April  17tli,  1846." 

2.  The  latter  law,  giving  the  Courts  of  Common  Pleas  the  power  to  grant 
such  licenses,  being  restricted  to  cities,  towns  and  counties  by  popula- 
tions which  indicate  but  three  small  towns  in  one  county,  without  any 
apparent  distinction  which  will,  in  any  reasonable  degree,  account  for 
such  restricting,  is  unconstitutional,  being  a  private,  local  or  special 
law,  regulating  the  internal  affairs  of  towns  and  counties. 


On  certiorari  to  the  Court  of  Common  Pleas  of  Hunterdon 

county. 

Argued  at  February  Term,  1882,  before  Justicas  Scudder 
and  KxAPP. 

For  the  prosecutor,  Charles  A.  Skillman. 
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The  opiuion  of  the  court  was  delivered  by 

ScuDDER,  J.  At  September  Terra,  1881,  the  Court  of 
■Common  Pleas  of  Hunterdon  county  granted  to  George  A. 
Gadtlis  a  license  to  keep  an  inn  and  tavern  in  the  city  of 
Lambertville.  By  an  act  to  amend  and  revise  the  charter  of 
the  town  of  Lambertville,  approved  April  15th,  1868,  [Pamph, 
L.,  p.  963,  §  26,)  the  sole  and  exclusive  power  to  grant 
licenses  to  persons  to  keep  inns  and  taverns  within  said  town, 
was  vested  in  the  common  council.  This  act  repealed,  pro 
tanto,  the  general  act  concerning  inns  and  taverns,  approved 
April  17th,  1846,  by  which  the  judges  of  the  Inferior  Court 
of  Common  Pleas  in  and  for  the  several  counties  of  the  state, 
were  authorized  to  grant  licenses  to  persons  to  keep  inns  and 
taverns  within  the  limits  of  the  town  of  Lambertville.  The 
<3ommon  council  has  exercised  this  power  given  them  by  the 
■charter  until  an  act  was  passed  March  13th,  1879,  entitled 
"  A  supplement  to  an  act  entitled  *  An  act  concerning  inns 
and  taverns/  approved  April  17th,  1846."  This  enacts  that 
thereafter  in  all  incorporated  cities  having  a  population  of 
not  less  than  four  thousand,  and  not  exceeding  a  population 
■of  six  thousand,  and  in  towns  having  a  population  less  than 
one  thousand,  in  counties  of  this  state,  such  counties  having  a 
population  of  not  less  than  thirty-seven  thousand,  and  not 
-exceeding  forty  thousand  by  the  census  of  1875,  the  license 
to  keep  inns  and  taverns,  ale  and  beer  saloons,  shall  be  granted 
by  the  Inferior  Court  of  Common  Pleas  of  the  county  wherein 
such  city  and  towns  are  located,  &c. 

The  second  section  repeals  all  acts  and  parts  of  acts  incon- 
sistent therewith.  Under  this  act  the  Court  of  Common 
Pleas  of  Hunterdon  county  have  granted  this  license.  It  is 
claimed  that  this  repealing  act  is  within  the  constitutional 
prohibition  that  the  legislature  shall  not  pass  private,  local 
or  special  laws  regulating  the  internal  affairs  of  towns  and 
counties,  (sec.  7,  art.  II.) ;  and  the  further  affirmative  direc- 
tion, that  the  legislature  shall  pass  general  laws  providing  for 
the  cases  enumerated  in  this  paragraph,  and  for  all  other  cases 
which,  in  its  judgment,  may  be  provided  for  by  general  laws. 
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Is  this  supplement  of  1879  a  general  law,  or  a  private, 
local  or  special  law,  regulating  the  internal  affairs  of  towns 
and  counties?     If  operative,  the  act  takes  from  the  common 
council  of  the  city  of  Lambertville  the  charter  right  to  con- 
trol the  granting  of  licenses  to  keep  inns  and  taverns,  and 
gives  to  the  Court  of  Common  Pleas  the  power  to  regulate  thi^ 
important  internal  affair  of  the  city.     That  it  is  an  internal 
affair,  is  showii  by  the  fact  that  by  the  excise  imposed  on  licenses 
they  are  a  source  of  revenue  to  the  city  ;  and  by  the  restriction 
in  the  number  and  the  control  of  the  conduct  of  places  where 
intoxicating  drinks  are  sold,  a  power  is  exercised  in  the  nature 
of  a  police  regulation,  affecting  the  peace  and  good  order  ot 
the  community.     But  there  is  no  prohibition   to  legislation 
regulating  the  internal  affairs  of  municipalities  unless  the  law 
be  private,  local  or  special,  as  opposed  to  a  general  law.    Smce 
the  passage  of  this  amendment  to  the  constitution,  w  hich  went 
into  effect  September  25th,  1875,  there  have  been  several  de- 
cisions in  our  courts,  giving  its  construction  and  application 
to  acts  of  the  legislature.     Bingham  v.  amden,  11  Vroom 
156  ;  Pell  v.  Neimrk,  1 1  Vroom  71,  550  ;  7cm  Riper  v.  Par- 
sons 11  Vroom  1,  123  ;  Rutgers  v.  JVeio  Brumwick,  13  Vroom 
51  •' Slate,  ex  rel  Richards,  v.  Hamraer,  13  Vroom  435  ;  Tiger 
v.3Iorris  Pleas,  V^  Vroom  QU  ;  Worthleyw.  Sleen,U  Vroom 

542.  ,  „  ^,  . 

It  is  established  by  these  cases  that  the  purpose  of  this 
amendment  is  to  secure  uniformity  in  the  laws  for  the  gov- 
ernment of  the  municipal  corporations  and  political  divisions 
of  the  state.     The  uniformity  that  is  thus  sought  can  only  be 
broken  by  classifications  of  these  bodies  that  are  founded  on 
substantial  differences,  such  as  are  not  illusory  or  fraudulent 
in  their  character.     It  is  said  in  Richards  v.  Hammer,  that 
"  the  marks  of  distinction  on  which  the  classification  is  founded 
must  be  such  in  the  nature  of  things  as  will,  in  some  reason- 
able degree  at  least,  account  for  and  justify  the  restriction  ot 
the  legislation."     In  brief,  there  must  be  a  true,  substantial 
classification,  and  not  a  hidden  specification.     As  iu  the  case 
last  cited,  the  descriptive  words,  "in  any  city  of  this  state 
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where  a  board  of  assessment  and  revision  of  taxes  now  exists," 
&o.,  were  found  to  be  only  applicable  to  the  cities  of  Eliza- 
beth and  Newark,  so  in  this  case  the  populations  given  in  the 
act  of  1879,  on  comparison  with  the  census,  limit  the  descrip- 
tion to  the  counties  of  Warren  and  Hunterdon ;  and  to  the 
city  of  Lambertville,  and  the  towns  of  Frenchtown  and  Clin- 
ton, all  in  the  county  of  Hunterdon.  This  circumlocution 
and  ostensible  classification  set  forth  in  the  act  is,  therefore, 
demonstrated  to  be  aimed  at  these  three  small  municipalities 
in  the  whole  state.  There  is  no  suggestion  of  a  distinction 
which  will  in  any  reasonable  degree  account  for  and  justify 
this  restriction  of  legislation  to  these  three  localities,  and  the 
attempt  to  do,  by  indirection,  what  it  is  apparent  could  not 
be  done  by  a  direct  and  specific  description  of  the  purpose  of 
the  act,  must  fail  in  taking  from  these  corporations  the  right 
to  control  the  licenses  of  inns  and  taverns  within  their  corpo- 
rate limits  where  such  power  has  been  given  by  charter. 

The  order  of  the  Court  of  Common  Pleas  granting  the 
license,  and  the  license  granted,  are  vacated,  without  costs. 


STATE,  WILLIAM  ALBERT,  PROSECUTOR,  v.   JOHN  HART 
AND  NELSON  PEARSOLE. 

1.  The  Court  of  Common  Pleas  has  the  power  to  grant  a  new  trial  after 
the  trial  of  an  appeal  from  the  court  for  the  trial  of  small  causes. 
Pamph  L.  1881,  p.  259. 

2.  Where  a  new  trial  has  been  granted  after  the  trial  of  an  appeal,  this 
court  will  not  review  such  discretionary  order  on  certi&rari,  where  it 
does  not  appear  that  the  court  below  has  exceeded  its  jurisdiction,  or 
assumed  a  power  not  warranted  by  law. 


On  certiorari  to  the  Court  of  Common  Pleas  of  Middlesex 
county. 
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Argued  at  February  Term,  1882,  before  Justices  Scudder 
and  Knapp. 

For  the  plaintifif,  E.  W.  Strong. 

For  the  defendants,  H.  McSheiTy. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  This  case  was  tried  on  appeal  from  the  jus- 
tice's court  to  the  Court  of  Common  Pleas,  and  a  judgment 
rendered  for  the  plaintiff.  At  the  same  September  Term, 
1881,  the  defendants  moved  for  a  new  trial,  whereupon  the 
judgment  entered  was  set  aside  and  a  new  trial  granted. 

Although  a  new  trial  was  prohibited  in  such  case  by  a 
former  statute,  the  power  to  grant  a  new  trial  after  the  trial 
of  an  appeal  in  the  Court  of  Common  Pleas,  has  now  been 
conferred  by  a  law  approved  March  25th,  1881.  Famph.  L., 
p.  259.       •■ 

The  grounds  on  which  the  application  for  a  new  trial  were 
based,  were  surprise  and  merits.  The  court,  with  the  state- 
ments, papers  and  facts  before  them,  granted  a  new  trial,  in 
the  exercise  of  the  power  given  them  by  the  statute,  and  by 
the  discretion  conferred  on  them  by  the  practice  in  our  trial 
courts. 

It  has  long  been  the  settled  practice  in  the  courts  of  this 
state,  that  the  granting  of  new  trials  is  a  matter  of  discretion 
with  the  court  where  the  trial  is  had,  and  their  action  in 
granting  and  refusing  them  is  not  reviewable  in  error. 

There  have  been  conflicting  rulings  and  much  discussion 
of  this  subject  in  other  states.  Mr.  Powell,  in  his  book  on 
Appellate  Proceedings,  says  that  this  doctrine  has  passed 
through  a  great,  though  very  gradual,  revolution,  (§  118); 
and  he  discusses  the  subject  at  length  in  Appendix,  note  II. 
But  he  admits  that  the  Supreme  Court  of  the  United  Statas, 
and  the  House  of  Lords  and  other  courts  of  England  and 
some  of  our  state  courts,  have  held  firmly  to  the  rule  that  what 
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are  called  discretionary  decisions  will  not  be  reviewed  upon 
error.  Marine  Ins.  Co.  v.  Hodgson,  6  Cranch  206 ;  Mellish 
V.  Richard  son,  9  Bhig    125;  Gray  v.  Bridge,  11  Pick.  188. 

In  People  v.  Sessions  of  Chenango,  2  Cables'  Cas.  320, 
Kent,  J,,  says:  "The  power  of  awarding  new  trials  on 
merits  is  a  power  necessarily  resting  in  sound  discretion.  The 
reasons  of  the  exercise  of  tiiat  discretion  are  not  stated  in  the 
record,  and  not  susceptible  of  review  by  this  court." 

The  propriety  of  the  rule  is  shown  by  the  present  proceed- 
ings, where  a  state  of  the  case  has  been  agreed  upon  by  the 
counsel,  without  any  opinion,  ruling  or  certification  by  the 
Court  of  Common  Pleas,  that  the  facts  stated  outside  the 
record  are  the  true  grounds  upon  which  the  rule  for  new  trial 
was  granted.  While  this  court  may  review  the  decisions  of 
inferior  courts  whenever  they  exceed  their  jurisdiction  or  as- 
sume a  power  not  warranted  by  law,  yet  this  should  appear 
on  the  record,  or  be  so  certified  to  us  by  the  court  below  that 
there  may  be  no  mistake  as  to  the  position  of  the  court  against 
whose  ruling  the  complaint  is  made. 

The  rule  will  be  dismissed,  with  costs. 


WRIGHT  EOBINS  v.  JOHN  MARTHA 

On  the  trial  of  a  civil  action  in  the  court  for  the  trial  of  small  causes, 
a  person  who  is  not  a  constable  or  ministerial  officer  of  that  court, 
cannot  be  deputed  to  serve  a  venire. 

Where  there  has  been  a  trial  by  jury  on  an  appeal,  a  party  cannot 
object,  on  certiorari  to  the  Court  of  Common  Pleas,  that  the  jury  in  the 
court  for  the  trial  of  small  causes  was  illegally  summoned. 


On  ceHiorari  to  the  Court  of  Common  Pleas  of  Middlesex 
county. 

Argued  at  February  Serm,  1882,  before  Justices  Scudder 
and  Knapp. 


JUNE  TERM,  1882.  369 


Robins  v.  Martin. 


For  the  plaintiff,  G.  R.  Lindsay. 
For  the  defendant,  R.  S.  Woodruff,  Jr. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  On  the  trial  of  this  cause  before  a  justice  of 
the  peace,  a  jury  was  demanded,  whereupon  a  person  wlio 
was  not  a  constable  was  deputed  to  serve  the  venire.  A 
motion  was  made  to  quash  the  return  to  the  venire,  because 
it  was  not  made  by  a  constable.  The  motion  was  denied, 
the  jury  sworn  and  verdict  rendered  for  the  plaintiff.  The 
defendant  appealed  in  due  form  to  the  Court  of  Common 
Pleas,  and  in  that  court  moved  to  reverse  the  judgment  of  the 
justice,  because  the  jury  was  illegally  summoned.  This  mo- 
tion was  overruled,  a  jury  was  returned  by  the  sheriff,  a  ver- 
dict was  again  found  for  the  plaintiff  and  judgment  entered. 
This  judgment  of  the  Court  of  Common  Pleas  and  the  pro- 
ceedings, are  brought  before  this  court  for  review  by  ceiiiorari. 

By  the  act  constituting  courts  for  the  trial  of  small  causes, 
the  constables  of  the  several  townships  of  the  county  are  made 
the  ministerial  officers  of  the  said  courts  to  execute,  within  tiie 
county,  the  process  of  these  courts,  and  there  is  no  authority 
given  to  a  justice  of  the  peace  to  appoint  a  private  citizen  U> 
serve  such  process.     Rev.,  p.  562,  §  129. 

In  the  thirty-third  section  it  is  expressly  made  the  duty  of 
a  constable  to  summon  jurors  and  make  return  of  jurors,, 
where  a  trial  by  jury  is  demande<i.  In  criminal  complaints,, 
where  public  justice  requires  that  process  to  arrest  an  offender 
shall  be  executed  immediately,  power  is  given  by  statute 
{Rev.,  p.  268,  §  6,)  to  appoint  some  fit  person,  being  a  citizen 
of  the  state,  to  execute  the  process ;  but  this  authority  has  not 
been  extended  to  the  execution  of  process  in  civil  actions. 

The  effect  of  returning  a  jury  by  a  person  without  legal 
authority,  is  a  mistrial  of  the  cause,  for  the  party  objecting  is 
unlawfully  deprived  of  a  trial  by  jury  duly  summoned  by  the 
officer  appointed  by  the  law  for  that  purpose  under  a  statute. 
This,  as  the  law  formerly  stood,  was  just  ground  for  reversal 
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ou  certiorari.  Daniels  v.  Scott,  7  Halst.  27.  But  the  statute 
{Rev.,  p.  556,  §  95,)  now  prescribes  the  remedy  by  appeal  to 
the  Court  of  Common  Pleas  as  the  only  one  for  irregularities 
in  the  proceedings  of  the  justice's  court,  where  the  justice  iiad 
jurisdiction,  and  upon  such  api^eal  the  party  thinking  him- 
self aggrieved  shall  have  relief,  both  as  to  matter  of  law  and 
matter  of  fact.  The  relief  to  which  the  defendant  was  enti- 
tled in  this  case  was,  that  he  should  have  his  defence  heard 
and  tried  before  a  jury  legally  summoned ;  he  was  in  a  court 
ou  his  appeal,  which  was  so  constituted  as  to  administer  this 
specific  relief.  It  is  true  he  objected  that  he  had  not  had  a 
lawful  trial  by  jury  below,  and  was  overruled  by  the  court, 
but,  having  jurisdiction  of  the  cause,  the  Court  of  Common 
Pleas  did  what  the  court  below  should  have  done,  the  trial 
was  had  iu  due  form,  he  was  heard,  and  his  substantial  right 
of  a  trial  by  jury  was  secured  to  him. 

In  Vannoy  v.  Givens,  3  Zab.  201,  where  there  was  a  chal- 
lenge interposed  to  the  justice  of  the  peace  for  alleged  affinity, 
or  relationship  by  marriage  to  the  other  party,  and  a  subse- 
quent challenge  to  tlie  array,  both  of  which  were  overruled, 
on  appeal  the  defendant  moved  to  non-suit,  because  the  justice 
had  erred  iu  law;  the  motion  was  refused,  and  a  judgment 
given  against  the  defendant.  This  judgment  was  affirmed  on 
certiorari  to  this  court,  because  the  proceedings  of  the  appel- 
late court  and  not  the  justice's  court,,  were  here  for  review.  It 
was  the  duty  of  the  Court  of  Common  Pleas  on  the  appeal  to 
retry  the  case  on  its  merits,  and  give  such  judgment  as  the 
justice  ought  to  have  given,  unless  the  error  be  one  that  can- 
not be  remedied  on  the  second  trial.  It  was  also  said  that 
the  relief  in  law,  as  well  as  in  fact,  which  is  to  be  given  in 
the  appeal,  is  such  as  accords  with  the  nature  of  a  new  trial 
on  the  merits,  and  not  such  as  belongs  peculiarly  to  a  writ  of 
error. 

The  defendant  in  this  case  has  had  a  new  trial  on  the  ap- 
peal before  a  lawful  jury,  the  error  committed  by  the  justice 
has  been  remedied,  and  he  has  no  just  ground  for  reversal. 
The  judgment  will  be  affirmed,  with  costs. 


JUNE  TERM,  1882.  371 


Sheridan  v.  Stevenson. 


STATE,  EX  EEL.  PATRICK  SHERIDAN,  COLLECTOR,  v. 
CHARLES  H.  STEVENSON,  COLLECTOR  OF  CITY  OF 
ELIZABETH. 

1.  The  time  fixed  by  the  charter  of  the  city  of  Elizabeth  for  payment  of 
moneys  collected  for  taxes,  to  the  collector  of  the  county  of  Union,  on 
or  before  October  22d  in  each  and  every  year,  is  not  changed  to  De- 
ceinljer  22d  by  the  re-enactment  of  section  11  of  the  general  tax  law 
in  the  Revision  of  1874. 

2.  A  general  statute  repealing  all  acts  and  parts  of  acts  repugnant  to  the 
provisions  therein  contained,  will  not  repeal  a  clause  in  a  municipal 
charter  upon  the  same  subject  matter. 

3.  Where  the  city  treasurer  has  the  money  in  hand,  and  is  without  legal 
excuse  for  delay  in  payment  of  state  and  county  taxes,  he  is  charge- 
able with  interest.     State  v.  Van  Winkle,  14  Vroom  125. 


On  petition  for  mandamus  to  compel  the  defendant,  as 
treasurer  of  the  city  of  Elizabeth,  to  pay  to  the  relator,  col- 
lector of  the  county  of  Union,  §85,652.12,  the  quota  of  state, 
school  and  county  taxes  due  the  relator  as  collector  for  the 
year  1881,  with  interest  from  October  22d,  1881.  On  the 
return  of  the  rule  to  show  cause  why  the  writ  should  not 
issue  December  3d,  1881,  the  respondent  paid  the  principal 
sum,  $85,652.12,  but  refuse  to  pay  interest.  The  rule  was 
continued  and  evidence  taken  for  hearing. 

Argued  at  February  Term,  1882,  before  Justices  Scuddee 
and  Knapp. 

For  the  relator,  P.  H.  Gilhooly. 

For  the  respondent,  Frank  Bergen. 

The  opinion  of  the  court  was  delivered  by 
ScuDDER,  J.     The  only  question  left  for  consideration  in 
this  case  is,  whether  the  respondent  should  pay  interest  on  the 
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amouiit  of  state  aud  couuty  taxes  from  October  22d,  1881,  to 
December  3d,  1881,  amounting  to  $585.29.  The  answer  de- 
pends on  the  true  response  to  the  point  in  dispute  between  the 
parties,  at  what  time  these  taxes  are  due  and  payable  from  the 
treasurer  of  the  city  of  Eh'zabeth  to  the  collector  of  the  county 
of  Union. 

The  charter  of  the  city  of  Elizabeth,  approved  March  4th, 
1863,  section  74,  enacts  "that  the  duties  which  the  collectors 
of  the  several  townships  are  required  to  perform  by  the  tenth 
section  of  the  act  entitled  '  An  act  concerning  taxes,'  shall  be 
performed  by  the  receiver  of  taxes  on  the  1st  day  of  August, 
in  each  year  hereafter,  and  the  provisions  of  the  eleventh  sec- 
tion shall  be  construed  to  relate  to  the  1st  day  of  August ;, 
except  that  the  time  of  payment  of  moneys  to  the  collector  of 
the  county  of  Union  shall  be  on  or  before  the  22c?  day  of 
October',  in  each  and  every  year.'' 

A  supplement  approved  April  4th,  1872,  section  11  directs 
that  the  treasurer,  among  other  duties,  "  shall  receive  and  re- 
ceipt for  and  safely  keep  all  moneys  payable  into  the  city 
treasury  ;"  by  section  13  the  city  treasurer  shall  pay  no  money 
out  of  the  city  treasury  except  for  state  and  county  taxes,  unless 
on  a  warrant  drawn  and  countersigned  by  the  comptroller, 
&c.  A  part  of  the  money,  therefore,  which  the  treasurer  is 
to  receive,  receipt  for,  safely  keep  and  pay  over  to  the  couuty 
collector,  is  the  state  and  county  taxes.  He  is  substituted  for 
tlie  receiver  of  taxes  in  the  performance  of  this  duty,  aud  the 
charter  of  1863,  section  74,  directs  that  the  payment  shall  be 
made  on  or  before  October  22(1,  in  each  and  every  year.  No 
act  has  changed  this  time  of  payment,  unless  it  be  that  it  has 
been  done,  constructively,  by  the  re-enactment  of  the  act  con- 
cerning taxes  in  the  revision  of  the  laws,  approved  March 
27th,  1874,  to  take  effect  from  and  after  January  1st,  1875. 
Section  11  of  the  act  concerning  taxes,  of  April  14th,  1846, 
referred  to  in  section  74  of  the  charter  of  1863,  directs  that 
the  township  collector  shall  pay  the  taxes  by  him  collected, 
and  the  fines  and  forfeitures  by  him  received  by  virtue  of  any 
law  of  this  state,  to  the  collector  of  the  county,  by  the  22d 
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day  of  December  in  every  year.  This  section  re-euacted  in  the 
revision  of  our  laws,  it  is  claimed,  changes  the  time  given  in 
the  charter  for  the  payment  of  state  and  county  taxes  from 
October  22d  to  December  22d,  in  every  year  thereafter. 

By  the  act  relative  to  statutes,  approved  March  27th,  1874, 
{Rev.,  p.  1120,  §  1,)  from  and  after  January  1st,  1875,  certain 
acts  and  parts  of  acts  are  repealed  ;  then  follows  the  general 
repealing  clause,  repealing  all  statutes  and  parts  of  statutes 
•consolidated  and  re-enacted  in  the  Revised  Statutes  or  repug- 
nant to  the  provisions  therein  contained.  By  statute  ap- 
proved April  9th,  1875,  the  time  when  the  repeal  is  to  take 
effect  is  changed  to  May  1st,  1875.  It  is  manifest  that  the 
enactment  by  which  the  treasurer  of  the  city  of  Elizabeth 
takes  the  place  of  a  collector  of  taxes  in  the  townships,  and  is 
required  to  pay  over  the  state  and  county  taxes  to  the  county 
-collector,  on  or  before  October  22d,  in  each  and  every  year, 
is  not  repealed  by  the  general  repealing  clause,  for  this  part 
of  the  chaiter  of  Elizabeth  is  not  consolidated  in  the  Revised 
Statutes,  nor  is  it  repugnant  to  the  provisions  therein  con- 
tained. A  genei-al  statute  repealing  all  acts  or  parts  of  acts 
contrary  to  its  provisions,  will  not  be  held  to  repeal  a  clause 
in  any  municipal  corporation  upon  the  same  subject  matter. 
This  has  been  the  language  of  our  courts  since  State  v.  Branin, 
3  Zab.  484.  The  repealing  clause  must  be  so  expressed  as  to 
manifest  the  legislative  intention  to  include  all  acts,  whether 
special  or  local  or  otherwise,  inconsistent  with  the  provisions 
of  the  act.  Mechanics'  Bank  v.  Bridges,  1  Vroom  112.  The 
change  of  a  city  charter  must  be  made  by  express  words  or  by 
necessary  implication.  State,  Gorman, pros.,  v.  Mills,  5  Vroom 
177. 

Within  these  rules,  so  well  defined  and  understood,  this 
general  statute  will  not  be  held  to  change  the  time  of  payment 
iu  the  charter  of  the  city  of  Elizabeth  from  October  22d  to 
December  22d,  in  each  and  every  year. 

It  is  admitted  that  the  city  treasurer  had  moneys  in  his 
hands  at  the  time  when  the  state  and  county  taxes  were  pay- 
able, which  he  could  have  appropriated  to  the  payment  of 
these  taxes.     He  is  without  legal  excuse  for  his  delay  in  pay- 
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ment,  and,  according  to  the  recent  decision  of  this  court  in 
Sheridmiv.  Van  Winkle,  14  Vroom  125,  he  is  chargeable  with- 
interest  from  October  22d,  1881,  until  December  3d,  1881,, 
when  the  payment  of  the  principal  amount  claimed  was  paid. 
A  mandamus  for  the  payment  of  this  interest  will  be  al- 
lowed. 


AMOS  CRATER  v.  JOSEPH  A.  FRITTS. 

In  assessing  the  damages  for  lands  taken  for  private  roads,  benefits  and' 
advantages  to  the  owner  are  not,  as  in  public  roads,  to  be  considered 
by  surveyors  under  the  Road  act. 


On  certiorari.     In  matter  of  road. 

Argued  at  February  Term,  1882,  before  Justices  Scudder. 
and  Knapp. 

For  the  plaintiff,  /.  T.  Bird. 

For  the  defendant,  R.  8.  Kuhl. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  This  case  raises  objections  to  the  return  of-the 
surveyors  of  the  highways  in  laying  out  a  private  road  irk 
Clinton  township,  in  the  county  of  Hunterdon.  That  princi- 
pally relied  upon  is,  that  in  the  return  it  appears  that  the 
surveyors,  in  making  an  assessment  of  damages  to  tlie  prose- 
cutor, who  was  not  an  applicant,  as  owner  of  lands  taken  for 
the  road,  took  into  consideration  tlie  advantages  to  such  owner 
in  the  laying  out  of  the  road.  It  is  good  ground  for  setting 
aside  the  whole  proceeding  that  the  surveyors  adopted  and 
acted  upon  a  wrong  princi[)le  in  making  their  assessment. 
State,  Swanion,  pros.,  v.  Pierson,  8  Vroom  368.  By  the 
thirteenth  section  of  the  Road  act  as  revised,  {Rev.,  p.  998,) 
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it  is  provided  that  whenever  any  public  road  or  highway  be 
laid  out  or  altered  by  surveyors,  they  shall  make  au  assess- 
ment of  the  damages  which  owners  of  lands  taken  for  the 
road,  other  than  applicants,  shall  sustain  by  such  laying  out 
or  alteration,  over  and  above  the  advantages  which,  in  their 
judgment,  will  accrue  to  said  owner.  This  provision  for  the 
assessment  of  damages  in  the  case  of  public  roads,  differs  from 
the  provisions  of  the  first  section  of  the  act  of  1854,  found 
in  Rev.,  p.  1000,  §  24,  respecting  assessments  for  damages 
for  lauds  taken  in  the  laying  of  private  roads.  In  the  latter 
act  the  surveyors  are  required  to  make  an  assessment  of  the 
damages  the  owner  of  any  lands,  other  than  the  applicant,  will 
sustain  by  laying  out  or  altering  the  same,  and  declares  that 
such  assessment  shall  be  deemed  the  just  compensation  to  be 
made  for  private  property  taken  for  public  use.  Here  the 
direction  to  diminish  the  damages  to  the  extent  of  the  re- 
sulting benefits,  is  omitted ;  evincing  an  intention  on  the  part 
of  the  legislature,  that  as  to  lands  taken  for  private  roads  a 
different  rule  shall  govern.  The  view  urged  by  counsel  for 
the  defendant,  that  the  modes  of  assessment  in  the  two  cases 
are  legally  the  same,  upon  the  theory  that  damage  is  the 
residue  of  injury  after  allowance  for  all  advantages,  cannot  be 
accepted,  in  view  of  the  ruling  of  this  court  in  Swayze  v.  Mid- 
land Railway  Co.,  7  Vroom  295,  where  it  was  held  that  com- 
missioners appointed  to  assess  the  value  of  lands  and  dam- 
ages against  a  railroad  company  were  unauthorized  to  consider 
the  advantages  to  the  land-owner,  in  the  absence  of  a  provis- 
ion in  their  charter  authorizing  it.  Here,  upon  this  review, 
it  must  be  held  that  the  return  is  fatally  defective  in  the  par- 
ticular mentioned.  As  to  the  power  of  amendment  given  by 
the  act  of  1874,  {Pamph.  L.,  p.  33 ;  Rev.,  p.  1018,  §  124,)  it 
is  conferred  upon  the  Court  of  Common  Pleas  only,  and  not 
upon  this  court  -,  and  this  court  has  not  undertaken  to  order 
amendatory  proceedings  in  the  Common  Pleas. 

The  adjudication  in  this  case  will  be  as  in  Washington  v. 
Fishei',  14  Vroom  377,  that  the  return,  in  its  present  form, 
cannot  ^  recorded.     It  will  be  remitted  to  the  Court  of  Com- 
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luou  Pleas,  which  made  the  appointment  of  surveyors,  thus 
placing  it  within  the  control  of  that  court  for  such  authorized 
action  as  it  may  deem  advisable  to  take  in  the  matter. 


STATE,  JAKDAIN,  PROSECUTOR,  v.  FAIRTON  SAVING  FUND 
AND  BUILDING  ASSOCIATION. 

Money  due  for  pensions,  while  it  remains  in  the  hands  of  the  disbursing 
officer  or  agent  for  distribution,  or  while  in  course  of  transmission  to 
the  pensioner,  is  not  liable  to  be  seized  by  creditors  under  any  legal 
process.  After  it  has  come  to  his  hands  it  is  so  liable,  like  any  other 
funds  of  the  debtor. 


On  certiorari  to  the  Cumberland  Common  Pleas. 

Argued  at  February  Term,  1882,  before  Justices  Scudder 
and  Knapp. 

For  (he  plaintiff,  John  T.  Bird. 

For  the  defendant,  W.  E.  Potter. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  certiorari  brings  up  supplementary  pro- 
ceedings had  in  the  Common  Pleas  of  Cumberland  county 
upon  a  judgment  against  the  prosecutor  in  favor  of  the  de- 
fendant in  certiorari.  The  only  question  in  tlie  case  is, 
whether  money  in  the  Cumberland  National  Bank  to  the 
credit  of  the  jirosecutor,  the  defendant  in  execution,  was  liable 
to  sequestration  for  the  payment  of  the  judgment,  it  being  the 
])roceeds  of  a  pension  given  by  the  federal  government  to  the 
prosecutor.  A  draft  for  the  amount  of  the  pension,  ($800), 
had,  by  the  proper  department,  been  transmitted  to  the  pros- 
ecutor, was  endorsed  and  delivered  to  the  Cumberland  Na- 
tional Bank,  and  ^200  of  the  amount  paid  to  the  prosecutor 
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in  cash,  and  the  remaining  $600  left  there  to  his  credit  on 
deposit,  to  be  drawn  by  him  by  check  in  the  ordinary  course 
of  business.  The  draft  was  subsequently  collected  by  the 
bank. 

By  the  thirty-third  section  of  act  of  congress  March  3d, 
1873,  being  section  4747  of  the  Revised  Statutes  of  the  United 
States,  it  is  provided  "  that  no  sum  of  money  due  or  to  be- 
come due  to  any  pensioner,  shall  be  liable  to  attachment,  levy 
or  seizure,  by  or  under  any  legal  or  equitable  process  what- 
ever, whether  the  same  remains  with  the  pension  office  or  any 
officer  or  agent  thereof,  or  is  in  course  of  transmission  to  the 
pensioner  entitled  thereto,  but  shall  enure  wholly  to  the  benefit 
of  such  pensioner."  Under  this  legal  provision  it  is  con- 
tended on  behalf  of  the  prosecutor  that  funds  so  proceeding 
are  to  be  held  sacred  and  protected  from  creditors,  even  in  the 
hands  of  the  beneficiary,  so  long  as  they  can  be  identified. 
But,  obviously,  I  think  such  a  purpose  is  outside  of  the  scope 
of  the  legislative  intention.  The  fund  is  not  placed  in  his 
hands  as  a  trust,  but  it  is,  in  the  language  of  the  act,  to  enure 
wholly  to  the  benefit  of  the  pensioner,  and  the  section  quoted 
does  no  more  than  to  protect  it  and  prevent  interference  in 
any  way  wliile  it  is  in  the  custody  of  the  United  States,  or 
any  of  its  officers  or  agents  appointed  for  its  distribution,  or 
■while  it  is  in  the  couree  of  transmission  from  them  to  the 
party  entitled  to  receive  it.  The  money  would  probably  have 
this  immunity  from  the  claim  of  creditors,  irrespective  of  the 
act  mentioned.  Buchanan  v.  Alexander,  4  Hoio.  {U.  S.)  20 ; 
Elwin^s  Appeal,  67  Penna.  St.  367,  and  cases  there  cited. 
When  it  comes  to  him  in  hand  or  personal  control,  it  is  his 
money  as  effectually  and  for  ail  purposes  as  the  proceeds  of 
his  work  and  labor  would  be,  and  whether  he  expends  it  in 
new  contracts,  or  it  be  taken  to  pay  the  consideration  due  from 
him  for  those  of  the  past,  it  equally  enures  to  his  benefit. 

I  think  there  is  no  error  in  the  order  below,  and  the  oertio- 
rari  should  be  dismissed. 


378  NEW  JERSEY  SUPHEME  COURT. 


Lush  V.  Foster. 


STATE,  CONRAD  LUSH,  PROSECUTOR,  v.  MICHAEL  FOSTER. 

L    The  Common  Pleas  may  reinstate  an  oppeal  dismissed  for  apparently 

good  cause,  on  discovering  mistake  of  law  or  of  fact,  or  where  the 

appellant  has  a  meritorious  case. 
2.    The  evidence  upon  which  the  court  reaches  its  determination  not  being 

part  of  the  record,  this  court  will  not,  on  certiorari,  look  into  it  or 

consider  its  weight  or  sufficiencv. 


On  certiorari  to  Middlesex  Pleas. 

Argued  at  February  Terra,  1882,  before  Justices  Scudder 
and  Knapp. 

For  the  plaintiff,  Edward  W.  Strong 

For  the  defendant,  /.  R.  Appleby. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  present  case  is  to  review  the  action  of  the 
Common  Pleas  of  Middlesex,  reinstating,  by  its  order,  an 
peal  from  a  justice  which  it  had  previously  dismissed,  and 
allowing  the  appellant  to  file  an  affidavit  in  substitution  of 
that  filed  with  the  justice  and  subsequently  lost. 

The  power  and  the  duty  of  the  Common  Pleas  to  dismiss 
an  appeal  for  want  of  prosecution  or  other  proper  cause,  is- 
undoubted;  and  its  right  to  reinstate  an  appeal,  when  its  dis- 
missal was  the  result  of  error  in  law,  mistake  of  fact,  or  where 
it  is  a  surprise  to  a  party  having  a  meritorious  case,  is  also 
clearly  established  by  a  uniform  current  of  decision  in  this 
court.  When  the  court  below  has  refused  to  let  in  an  appeal 
which,  by  its  order,  has  been  stricken  from  the  list,  this  court 
will,  upon  just  grounds,  by  mandamus,  order  it  back  for  trial. 
Adams  v.  Malthis,  3  Harr.  310;  Hockenbury  v.  Alpaugh^  5 
Vroom  342.    . 

It  was  decided  in  the  case  of  Howell  v.  Van  Ness,  2  Vroom 
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443,  that  after  the  dismi.ssal  of  an  appeal  for  reasons  which 
were  apparently  sufficient  to  call  for  that  action,  its  reinstate- 
ment by  the  Common  Pleas  would  only  be  held  valid  when 
based  on  some  of  the  grounds  above  mentioned.  It  was  held 
that  the  order  to  reinstate  was  not  of  that  class  of  discretion- 
ary acts  and  determinations  which  were  not  reviewable,  but 
that  this  court  would  inquire  whether  the  action  of  the  Com- 
mon Pleas  was  based  upon  proper  and  valid  grounds.  But 
as  the  evidence  upon  which  the  court  acts  in  determining  the 
existence  of  such  proper  cause  cannot  be  brought  with  the 
record  here,  this  court  will  not,  on  certiorari,  review  its 
weight  or  sufficiency.  It  must  be  assumed  here  that  the- 
mode  adopted  by  the  court  in  informing  itself  of  the  facts,  wa& 
a  proper  and  lawful  one. 

The  case  shows  the  cause  to  have  been  tried  before  a  jus- 
tice, with  the  aid  of  a  jury.  An  appeal  was  properly  taken  by 
the  defendant  in  certiorari  to  the  succeeding  terra  of  the 
Common  Pleas.  During  the  terra,  upon  the  application  of 
the  plaintiff  in  certiorari  and  in  defendant's  absence,  the  court 
ordered  the  appeal  dismissed  for  want  of  prosecution,  and 
upon  the  further  ground  that  the  cause  having  been  tried  by 
a  jury,  the  appeal  appeared  to  have  been  improperly  granted 
by  the  justice,  as  the  requisite  affidavit  of  the  appellant  was 
not  found  with  the  papers  sent  up,  nor  did  it  appear  by  the 
transcript  to  have  been  filed  with  the  justice. 

The  action  of  the  court  in  dismissing  the  appeal  as  the 
matter  stood  before  it  at  that  time,  was  undoubtedly  most 
proper.  The  want  of  an  affidavit  went  to  its  jurisdiction  to 
take  cognizance  of  the  cause.  But  when  afterwards  it  was 
shown  to  the  court,  as  it  was  at  the  same  term,  that  an  affida- 
vit had  been  filed  with  the  justice  at  the  time  of  demanding 
the  appeal,  and  sent  up  by  the  justice  with  the  appeal  papers,, 
but  mislaid  in  the  clerk's  office,  there  was  presented  such  mis- 
take of  facts  as  brought  the  case  within  the  rule  justifying  a. 
restoration  of  the  cause  to  its  place  on  the  list. 

What  facts  were  regarded  by  the  court  as  laches  in  prose- 
cution, do  not  appear;  but  from  its  subsequent  action   in  re- 


S80  NEW  JERSEY  SUPREME  COURT. 

Lush  V.  Foster. 

instating  the  appeal  after  the  error  respecting  the  affidavit  was 
corrected,  we  may  fairly  assume  that,  for  the  laches  alone,  it 
would  not  have  dismissed  the  a[)peal. 

The  order  of  the  court  permitting  the  appellant  to  file  a 
new  affidavit,  was  correct.  There  can  be  no  doubt  of  the 
right,  as  it  is  the  duty  of  an  appellant  to  substitute  a  new 
affidavit  in  the  Common  Pleas  upon  satisfactory  proof  that 
one  was  properly  filed,  sent  up  with  the  transcript  and  subse- 
quently lost.    Van  Campen  v.  Ribble,  2  Harr.  433. 

Of  the  ground  urged  before  the  Court  of  Common  Pleas, 
and  here  by  the  defendant  in  certiorari,  in  support  of  the 
order  re-establishing  the  appeal,  that  no  notice  of  trial  of  the 
appeal  was  served  upon  him,  I  think  it  only  necessary  to  say 
that  no  such  notice  of  trial  was  required.  Certainly  not  from 
the  appellee  to  the  appellant.  When  appeals  were  usually 
triable  only  at  a  term  after  that  to  which  they  were  taken, 
■either  party,  under  the  eighty-third  section  of  the  act  consti- 
tuting courts  for  the  trial  of  small  causes  as  revised,  {Rev.,  p. 
554,)  might  bring  on  the  hearing  at  the  term  holden  next 
after  the  rendering  of  judgment,  upon  giving  notice,  in  writing, 
to  the  opposite  party  for  the  specified  time.  In  no  other  case 
is  notice  of  trial  required  by  the  act,  nor  has  the  practice 
been  to  give  such  notice  in  ordinary  cases.  Now,  by  the  pro- 
visions of  the  act  of  1880,  [Pamph.  L.,  p.  14,)  all  appeals  are 
to  be  put  on  the  list  for  trial  at  the  first  term  of  the  court  to 
which  the  appeal  is  taken,  after  judgment  rendered  in  the 
small  cause  court.  Except  those  taken  within  five  days  next 
before  the  beginning  of  the  term,  the  papers  in  which  are  not 
filed  with  the  clerk  of  the  Common  Pleas  three  days  before 
the  first  day.     These  latter  cases  go  over  to  the  next  term. 

The  orders  of  the  Common  Pleas  objected  to  here  were 
rightly  made.  The  writ  of  certiorari  is  therefore  dismissed, 
with  costs. 
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STATE,   CHARLES  A.   BILLINGS,   PROSECUTOE,  v.   GEORGE 
B.  FIELDER. 

L  Section  10  of  the  act  of  1875,  p.  324,  does  not  authorize  the  election 
of  a  clerk  of  the  board  of  freeholders  of  Hudson  county  ;  such  clerk  is 
to  be  elected  by  virtue  of  section  8  of  the  general  law  concerning  chosen 
freeholders.     Eev.,  p.  128. 

2.  A  majority  vote  of  the  board  is  sufficient  to  elect  such  clerk,  without 
ijie  approval  of  the  director. 

3.  In  the  absence  of  the  director  at  large,  the  board  may  elect  one  of  its 
members  to  act  as  presiding  officer  at  its  meeting,  but  all  acts  and  res- 
olutions of  the  board  at  such  meetings  upon  matters  requiring  the  con- 
currence of  the  director  at  large,  must  be  submitted  to  such  director 
for  his  approbation. 

4.  Although  a  ruling  of  the  director  at  large  cannot,  under  the  act  of 
1876,  p.  222,  be  reversed  by  less  than  a  two-thirds  vote,  this  court  has 
power  to  correct  any  unlawful  action  of  such  director,  and  to  require 
him  to  execute  the  functions  of  his  office. 


On  application  for  mandamus. 

Argued  at  Jime  Term,  1882,  before  Justices  Depue,  Van 
Syckel  and  Reed. 

For  the  relator,  Gilbert  Collins  and  C  S.  See. 

For  the  defendant,  A.  L.  McDermott  and  Leon  Abbett. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  is  an  application  by  the  relator, 
who  claims  to  be  the  duly  elected  clerk  of  the  board  of  chosen 
freeholders  of  the  county  of  Hudson,  for  a  Tnandamm  to 
Fielder,  the  late  clerk,  commanding  him  to  deliver  to  the  re- 
lator the  common  seal,  minuter,  papers,  documents,  &c.,  be- 
longing to  said  board. 

The  facts  upon  which  the  relator  bases  his  title  to  the  office 
of  clerk  of  the  board,  are  alleged  by  him  to  be  as  follows : 
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The  board  met,  pursuant  to  adjournment,  on  the  18th  of 
May,  1882.  It  is  composed  of  twenty  members,  besides  the 
director  at  large.  It  was  moved  to  proceed  to  the  election  of 
a  clerk.  The  director  declared  the  motion  out  of  order.  An 
appeal  was  taken  from  his  decision.  Thirteen  members  voted 
to  sustain  the  appeal,  but  the  director  decided  that  the  appeal 
did  not  prevail,  on  the  ground  that  his  decision  could  not  be 
set  aside  by  less  than  a  two-thirds  vote.  Freeholder  Baldwin 
then  stated  that  as  the  director  refused  to  do  his  duty,  he 
would  put  the  motion  and  proceed  with  the  roll  call  of  the 
ayes  and  nays.  He  did  so,  and  declared  the  motion  to  pro- 
ceed to  the  election  carried. 

The  director  refused  to  call  fur  nominations,  whereupon 
Baldwin  did  it  and  the  relator  was  nominated.  The  director 
refused  to  call  for  the  vote  and  Baldwin  proceeded  to  do  so, 
and  called  the  ayes  and  nays.  After  five  names  had  been 
called  a  motion  to  adjourn  was  made  and  seconded.  Bald- 
win stopped  to  await  the  vote  on  this  motion.  The  director 
ignored  the  call  for  ayes  and  nays  and  took  a  viva  voce  vote, 
and  declared  the  motion  to  adjourn  carried,  although  thirteen 
members  protested  that  the  motion  was  lost.  The  director 
and  seven  members  then  left  the  room,  and  were  soon  followed 
by  one  of  the  thirteen. 

Twelve  members  of  the  board  remained  and  at  once  elected 
Baldwin  acting  director.  He  took  the  chair,  and  thereupon 
Billings,  the  relator,  was  elected  clerk. 

The  title  of  Fielder,  the  defendant,  to  the  office,  is  this : 

He  was  elected  clerk  in  May,  1881,  for  one  year.  On  the 
20th  of  April,  1882,  prior  to  the  incoming  of  the  newly 
elected  members  of  the  board,  he  resigned  the  position;  his 
resignation  was  at  once  accei)ted  and  he  was  re-elected  for  the 
terra  of  one  year. 

The  settlement  of  this  controvei-sy  involves  the  construction 
of  the  act  of  1875,  p.  324,  re-organizing  the  board  of  chosen 
freeholders  of  the  county  of  Hudson. 

Section  1  of  that  act  provides  that  a  director  of  said  board 
bhall  be  elected  at  large  for  two  years  from  the  whole  county ; 
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section  2  provides  that  any  vacancy  in  his  office  shall  be  filled 
by  the  board  for  the  unexpired  terra  of  his  office. 

The  duties  of  the  director  at  large,  as  prescribed  by  the  first 
section,  are  that  he  shall  appoint  all  committees  of  said  board 
and  perform  all  the  duties  of  a  presiding  officer,  but  shall 
have  no  vote  in  said  board,  except  in  case  of  a  tie,  and  that 
every  resolution  of  the  said  board  affecting  the  interests  of  the 
county,  shall,  before  it  takes  effect,  be  approved,  in  writing, 
by  said  director,  and  if  he  fails  to  approve  it  the  board  may 
reconsider  it,  and  if  two-thirds  of  all  the  freeholders  elected 
shall  vote  for  the  resolution  it  shall  take  effect  as  a  law.  The 
resolutions  provided  for  in  this  section  are  resolutions  making 
appropriations  of  public  moneys  and  directing  work  to  be 
done  or  improvements  made.  The  section  has  no  refer- 
ence to  the  election  of  officers.  The  election  of  officers  is  pro- 
vided for  in  section  10.  The  officers  required  to  be  elected 
by  that  section  must  be  approved  by  the  director  at  large,  in 
writing,  and  his  objection  cannot,  under  that  section,  be  over- 
ruled even  by  a  two-thirds  vote. 

The  language  of  the  section  is,  that  "  the  said  board  pro- 
vided for  by  this  act,  and  its  successors,  shall  have  power  to 
appoint  such  officers,  agents  and  employes  as  may  be  re- 
quired to  do  the  business  of  said  county,  and  fix  their  com- 
pensation and  term  of  service." 

It  is  claimed  by  the  defendant  that  under  this  section  the 
board  had  authority  to  accept  the  resignation  of  Fielder  as 
clerk  prior  to  the  incoming  of  the  new  board,  and  to  re-elect 
him  for  a  terra  to  be  fixed  by  thera. 

The  officers  to  be  elected  under  this  section  are  officers  re- 
quired to  do  the  business  of  the  county,  and  not  officers  neces- 
sary to  perfect  the  organization  of  the  board. 

There  are  duties  prescribed  by  the  sarae  section  to  be  per- 
forraed  antecedent  to  the  election  of  any  officer  thereunder, 
which  contemplate  the  prior  due  organization  of  the  board 
with  a  clerk.  Applications,  in  writing,  for  appointments  are 
to  be  handed  in,  and  resolutions  fixing  salaries  are  to  be 
passed.     It  is  the  appropriate  duty  of  a  clerk  to  receive  and 
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take  charge  of  such  applications  and  to  record  such  resohi 
tions. 

By  the  fourth  and  twelfth  sections  of  the  act  of  1875,  all 
general  laws  relating  to  the  board  of  chosen  freeholders  not 
inconsistent  with  said  act,  are  made'  applicable  to  the  board 
of  cliosen  freeholders  of  Hudson  county. 

The  tenth  section  of  the  act  of  1875  makes  citizenship  in 
the  state  for  one  year  prior  to  appointment  the  only  qualifica- 
tion of  the  appointee.  Section  eight  of  the  act  concerning 
chosen  freeholders,  requires  tiie  clerk  to  be  a  freeholder  and 
resident  in  the  county,  and  not  a  member  of  the  board. 

These  sections  are  not  inconsistent,  and  they  must,  by  the 
accepted  rule  of  interpretation,  be  so  construed  that  both  may 
have  effect. 

Giving  legal  operation  to  both  sections,  the  clerk  of  the 
board  is  clearly  not  included  among  the  officers  to  be  chosen 
under  the  tenth  section  of  the  act  of  1875,  but  by  the  eighth 
section  of  the  general  law  is  to  be  chosen  annually,  and  it  was, 
therefore,  the  duty  of  the  director  at  large  and  of  the  board 
to  proceed  primarily  to  the  election  of  a  clerk. 

No  authority  is  given  to  the  director  at  large,  either  in  the 
act  of  1875  or  in  the  general  law,  to  obstruct  this  preliminary 
proceeding  by  his  refusal  to  concur  in  the  choice  of  a  majority, 
nor  so  far  as  respects  the  election  of  a  clerk  is  a  two- thirds 
vote  necessary  to  overrule  his  decision. 

The  act  of  1876,  p.  222,  is  relied  upon  to  justify  the  exer- 
cise of  the  authority  claimed  by  the  director. 

The  first  section  of  the  act  provides  that  any  ruling  of  the 
director  at  large  of  any  board  of  chosen  freeholders,  may  be 
appealed  from  at  the  time  of  such  ruling  by  any  two  members 
of  the  board  over  which  he  is  presiding,  and  upon  such  appeal 
being  sustained  by  a  two-thirds  vote  of  all  the  members,  the 
director  at  large  shall  be  reversed  as  to  such  ruling. 

If  the  act  is  constitutional,  the  effect  of  this  section  is  to  de- 
prive the  board  of  the  power  to  reverse  any  ruling  of  the 
director  by  a  less  than  two-thirds  vote,  but  it  refers  only  to 
the  power  of  the  board  itself,  and  does  not  take  away  the 
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superintending  jurisdiction  of  this  court  over  the  inferior  tri- 
bunal, nor  prevent  this  court  from  setting  aside  any  illegal 
conduct  of  the  director  in  his  official  capacity. 

The  second  section  of  the  act  provides  that  in  case  the  di- 
rector at  large  shall  veto  any  resolution  passed  by  the  board, 
or  any  appointment  made  by  the  board,  a  two-thirds  vote  may 
override  his  veto.  This  section  refers  to  action  taken  after 
the  organization  of  the  board,  and  does  not  include  the  election 
of  a  clerk. 

It  embraces  only  appointments  made  under  and  by  virtue 
of  the  power  conferred  by  the  tenth  section  of  the  act  of  1875. 

An  illustration  of  the  effect  of  this  interpretation  of  the  act 
of  1876  is  furnished  by  this  case. 

The  clerk  of  the  board  is  elected  by  authority  of  the  gen- 
eral law,  annually.  It  was  the  duty  of  the  new  board  to 
make  such  election.  It  is  to  be  done  by  a  majority  vote,  no 
authority  being  given  to  the  director,  either  by  the  general 
law  or  by  the  act  of  1875,  to  reject  the  action  of  the  majority 
in  this  respect.  If,  therefore,  a  clerk  shall  be  elected  by  a 
majority  of  the  board,  and  the  director  should  refuse  to  re- 
cognize the  selection  as  legal,  and  rule  that  he  was  not  elected, 
because  it  requires  a  two-thirds  vote  to  overrule  his  objec- 
tion, the  only  remedy  would  be  by  appeal  to  this  court  to  set 
aside  the  illegal  ruling,  and  require  him  to  execute  the  duties 
of  his  oflfice. 

Under  the  first  section  of  the  act  of  1875,  a  three-fold  duty 
falls  upon  the  director  at  large  : 

1.  He  is  to  preside  at  the  meetings  of  the  board. 

2.  He  shall  appoint  all  committees. 

3.  No  resolution  of  the  board  affecting  the  interests  of  the 
county  shall  take  effect  without  his  approval,  unless  it  is 
passed  over  his  veto  by  a  two-thirds  vote ;  and  by  section  10, 
without  his  concurrence  no  appointment  of  officers  to  transact 
the  business  of  the  county  can  be  made. 

As  has  been  said,  no  authority  is  conferred  upon  the  board 
to  elect  a  director  to  act  with  full  power  of  the  director  at 
large  in  his  absence.     He  is  chosen  by  the  popular  vote,  aiid 
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only  in  case  of  a  vacancy  in  the  office  can  his  place  be  filled 
by  the  board,  and  then  it  must  be  for  the  unexpired  term  of 
his  office.  Manifestly,  this  does  not  include  the  contingency 
of  his  temporary  absence  from  a  meeting  of  the  board.  He  is 
invested  by  the  law  with  wide  discretionary  power,  which  he 
is  bound  to  exercise  iu  person ;  no  one  can  be  appointed  tem- 
porarily to  exercise  it  for  him. 

The  power  of  obstruction  granted  to  him  is  very  great. 
It  may  be  and  probably  is  wisely  bestowed  to  prevent  fraud- 
ulent and  illegal  appropriation  of  the  public  funds.  Whether 
so  or  not,  it  must  be  accepted  and  dealt  with  as  it  came  from 
the  hands  of  the  law-maker. 

But  the  inability  of  the  board  to  substitute  one  of  their  own 
selection  to  discharge  those  duties  requiring  the  exercise  of  a 
wise  discretion,  which  the  law  has  committed  only  to  the 
officer  chosen  by  the  people,  does  not  extend  so  far  as  to 
hinder  the  board  from  choosing  one  of  its  members  to  the 
mere  duty  of  presiding  over  its  deliberations  when  the  director 
is  necessarily  or  wilfully  absent  from  its  meetings. 

In  such  case,  ex  necessitate^  the  general  rule  of  parliamentary 
law  which  governs  legislative  bodies  must  apply,  so  far  as  to 
enable  the  board  to  elect  a  presiding  officer  pro  tempore,  to 
conduct  its  deliberations  in  due  and  orderly  form.  In  such 
case  the  authority  he  can  exercise  will  be  merely  that  of  a 
presiding  officer;  all  acts  and  resolutions  of  the  board  at  such 
times  upon  matters  requiring  the  concurrence  of  the  director 
at  large,  must  be  submitted  to  said  director  for  his  approba- 
tion. 

No  reference  has  been  made  to  the  act  of  1880,  p.  275,  for 
the  reason  that  under  the  view  here  taken  it  does  not  apply 
to  the  election  of  a  clerk  of  the  board. 

The  construction  of  the  several  laws  pertaining  to  this  con- 
troversy being  thus  disposed  of,  it  remains  only  to  apply  the 
law  to  the  facts  presented  by  the  contest. 

Fielder  was  elected  in  1881  under  the  general  law,  for  one 
year,  his  term  expiring  in  May,  1882,  on  the  incoming  of  the 
new  board,  and  there  was  no  power  under  the  tenth  section 
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of  the  act  of  1875  to  accept  his  resignation  and  re-appoint 
him,  he  not  being  one  of  the  oflScers  referred  to  in  that  section. 
Assuming  the  facts  to  be  as  presented  by  the  relator,  the 
director  at  large  at  the  meeting  on  the  18th  of  May  was  not 
necessarily  or  wilfully  absent,  neither  did  he  refuse  to  act  in 
his  official  capacity.  On  the  contrary,  he  was  present  and 
acting,  and  ruled  that  the  board,  by  its  vote,  had  agreed  to 
an  adjournment. 

Admitting  the  decision  of  the  director  to  have  been  erro- 
neous and  arbitrary,  a  majority  of  the  board  could  not  do, 
indirectly,  by  re-organizing  after  he  left,  what  they  could  not 
have  done  directly  at  the  meeting  when  he  was  present,  by 
less  than  a  two-thirds  vote.  In  the  absence  of  the  director 
from  a  regular  meeting  of  the  board;,  a  member  could  be 
chosen  to  act  as  mere  presiding  officer,  but  for  an  unlawful 
decision  of  the  director  when  present  at  the  meeting,  the  ap- 
propriate remedy  is  by  certiorari,  and  for  any  unlawful  re- 
fusal on  his  part  to  act  in  the  discharge  of  his  official  functions, 
relief  may  be  had  by  application  to  this  court  for  mandarmis. 
Billings  was  not  lawfully  elected  and  cannot  be  invested 
with  the  insignia  of  the  office. 

If  he  desires  to  test  the  title  of  the  incumbent  by  quo  war- 
ranto, he  will  be  given  leave  to  file  an  information.  As  a 
legal  voter  and  tax-payer  in  Hudson  county,  he  has  a  legal 
status  to  enable  him  to  institute  that  proceeding.  State,  ex 
rel.  Mitchell,  v.  Tolan,  4  Vroom  195;  State,  ex  rel.  Richards, 
v.  Hammer,  13  Vroom  435. 
No  costs  will  be  allowed. 
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STATE,  HENEY  A.  GREENE,  PROSECUTOR,  v.  BOARD  OF 
CHOSEN  FREEHOLDERS  OF  HUDSON  COUNTY,  AND 
FREDERICK  P.  BUDDEN,  DIRECTOR  AT  LARGE  OF  SAID 
BOARD. 

The  tenth  section  of  the  act  of  1875,  {Pamph.  L.,  p.  324),  provides  that  the 
board  of  chosen  freeholders  of  the  county  of  Hudson  shall  have  power 
to  appoint  such  officers,  agents  and  employ^  as  may  be  required  to 
do  the  business  of  said  county,  and  fix  their  compensation  and  term 
of  service.  The  board,  at  the  beginning  of  the  official  year  beginning 
in  May,  1881,  appointed  sixty-eight  persons  for  one  year  at  a  certain 
compensation.  In  April  following  each  person  resigned,  his  resigna- 
tion was  accepted  and  the  board  proceeded  to  re-appoint  the  same  per- 
sons to  the  positions  which  each  had  filled,  respectively,  for  the  term 
of  one  year  from  the  time  of  his  appointment,  in  some  instances  at  an 
increased  compensation.     Held — 

1.  That  the  last  appointments  were  valid,  but  were  subject  to  the 
power  of  the  present  board  to  annul  said  action  and  re-appoint  when- 
ever it  chooses  to  do  so. 

2.  That  the  increase  of  salary  was  illegal,  because  of  the  last  clause  io 
section  10  of  the  act  of  1875. 


This  writ  brings  up  certain  proceedings  of  the  board  of 
chosen  freeholders  of  the  county  of  Hudson,  by  which  the  said 
board  accepted  the  resignation  of  certain  officers  and  employes 
of  the  county,  and  afterward  re-appointed  the  same  persons  to 
the  same  positions,  respectively,  for  the  term  of  one  year,  at  a 
certain  compensation. 

Argued  at  June  Term,  1882,  before  Justices  Depue,  Van 
Syckel  and  Reed. 

For  the  prosecutor,  G.  Collins  and  C.  S.  See. 

For  the  defendants,  A.  L.  MGDermott  and  L.  Abbett. 

The  opinion  of  the  court  was  delivered  by 
Reed,  J".     The  constitution  of  the  board  of  chosen  free- 
holders of  the  county  of  Hudson  is  found  in  Pamph.  L.  1875, 
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M.  324,  in  an  act  to  re-organize  the  board  of  chosen  freehold- 
ers of  that  county,  in  the  supplements  to  this  act,  and  in  the 
general  act  to  incorporate  the  chosen  freeholders  in  the  re- 
spective counties  of  this  state.  Rev.,  p.  127.  The  provisions 
of  the  general  act,  while  still  controlling  in  all  matters  not 
mentioned  by  the  act  of  1875  or  its  supplements,  is  radically 
changed  in  those  matters  with  which  the  special  statute  deals. 

It  changes  the  constituencies  of  the  members  from  town- 
ships to  legislative  districts,  and  provides  for  an  independent 
election  of  a  director  who  has  conferred  upon  him  by  the  act 
a  power  to  check  the  proceedings  of  the  board  by  a  veto, 
which  can  only  be  overridden  by  a  two-thirds  vote. 

The  terms  of  the  members  (of  which  there  are  two  from 
each  legislative  district),  are  for  one  year,  commencing  on  the 
first  Tuesday  after  the  first  Monday  in  May. 

The  director  at  large  is  elected  at  the  fall  election  for  mem- 
bers of  the  assembly,  for  the  terra  of  two  years,  and  holds  his 
office  from-  the  third  Tuesday  in  November. 

Among  the  powers  conferred  upon  this  board  by  the  act  of 
1875,  is  the  following,  found  in  section  10:  "That  the  said 
board  provided  for  by  this  act,  and  its  successors,  shall  have 
power  to  appoint  such  officers,  agents  and  employes  as  may 
be  required  to  do  the  business  of  the  county,  and  fix  their 
compensation  and  terra  of  service." 

It  further  provides  that  the  appointment  shall  be  approved 
by  the  director,  in  writing.  At  the  beginning  of  the  year 
commencing  in  May,  1881,  the  board,  with  the  approval  of 
the  director,  made,  by  virtue  of  this  provision,  appointments 
of  officers  and  employes  to  the  number  of  sixty-eight,  fixing 
their  term  of  service  for  one  year  and  their  compensation  for 
their  term. 

On  April  20th,  1882,  previous  to  the  incoming  of  the  new 
board  in  May  following,  each  of  these  officers  and  employes 
having  sent  in  their  resignations,  the  board  proceeded  to 
accept  each  of  them  by  resolution,  which  also  declared  the 
offices  vacant.  The  director  approved  these  resolutions,  in 
writing,  at  once.     At  the  same  meeting  the  said  board  pro- 
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ceeded  to  appoint  to  each  ofiBce  or  employment,  the  person, 
who  had  recently  resigned  his  or  her  position  therein. 

Since  the  organization  of  the  new  and  present  board,  a  con- 
test has  arisen  as  to  the  right  of  these  appointees  to  now  fill 
their  several  positions. 

No  other  persons  have  been,  by  the  present  board,  appointed 
to  the  positions.  The  question  is,  whether  the  board  of  1881 
had  the  power  to  appoint  in  April,  1882,  and  fix  the  terms 
and  salaries  as  it  did..  I  think  that  the  action  of'the  board  in^ 
accepting  the  resignation  of  these  appointees  was  legal,  is  too- 
clear  for  discussion.  Treating  the  appointees  as  officers,  the 
resignation,  when  accepted  by  the  appointing  power,  became 
operative  as  a  termination  of  the  official  existence  of  the  ap- 
pointee. State,  Reeves,  pros.,  v.  Ferguson,  2  Vroom  107 ; 
Dillon  on  Mun.  Corp.,  (3cZ  ed.),  §  224. 

Treating  any  of  them  as  contracts,  the  resignation  and  ac- 
ceptance amounted  to  a  rescission.  Upon  the  acceptance  of 
the  resignation  tlie  places  became  vacant,  and  it  was  within  the 
power  of  the  board  to  fill  them.  I  do  not  see  how  this  can 
be  controverted,  nor  do  I  understand  that  it  is  the  subject  of 
contention.  The  point  involved  in  the  discussion  was,  whether 
the  term  of  these  appointees,  by  reason  of  this  fixing  of  the 
term  for  one  year,  continues  until  April  20th,  1883,  or  the 
terms  expired  with  the  life  of  the  appointing  board.  I  think 
that  neither  side  of  this  proposition  can  be  asserted  as  true 
without  qualification.  That  the  board  had  the  power  to  affix 
a  term  of  service  to  the  appointment,  is  clear ;  that  the  term 
could,  subsequently,  be  modified  or  destroyed,  is,  I  think,  also 
clear. 

In  looking  at  the  clause  conferring  this  power  upon  the 
board,  it  will  be  observed  that  the  whole  control  over  the 
matter  of  appointments  is  given  to  the  board.  The  kind  of 
offices,  the  number  of  offices,  the  term  of  officers  and  the  com- 
pensation to  be  paid  to  sucli  officers,  is  left  entirely  to  the  will 
of  the  board. 

No  time  is  fixed  by  the  legislature  at  which  any  office  shall, 
be  erected  or  filled,  or  any  employe  appointed. 
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So  far  as  the  terms  of  the  act  operate  in  this  respect,  the 
board  can,  at  any  time  of  its  existence,  whenever  it  may 
think  it  essential  to  do  so,  create  a  new  office  or  designate  a 
new  employment  and  fill  the  position,  or  at  any  time  may  fill 
a  position  vacated,  either  for  the  unexpired  term  or  affix  to 
the  appointment  a  new  period  of  duration. 

Within  this  power  the  board  acted  when,  in  April  last,  they 
made  these  appointments.  The  resolutions  making  them  and 
fixing  their  terms  were  within  the  law,  and  therefore,  as  to 
this  part  of  the  case  directly  before  us,  which  is  the  validity 
of  these  resolutions,  so  far  as  they  appoint  and  fix  a  term,  is 
decisive  against  the  prosecutor.  But  it  does  not  follow  that 
because  of  the  validity  of  the  resolutions  in  this  regard  the 
title  to  these  offices  are  assured  to  the  occupants  for  a  year. 

The  power  that  created  them  can  destroy  them.  The  tenure 
of  any  officer  is  held  at  the  will  of  the  board.  He  can  be 
stripped  of  his  salary,  deposed  from  office,  or  be  left  unshel- 
tered by  reason  of  the  abolition  of  the  office  itself  at  any  mo- 
ment the  board  chooses  to  exercise  its  power.  City  of  Hobo- 
ken  v.  Gear,  3  Butcher  265  ;  Butcher  v.  City  of  Camden,  2  Stew. 
478;  Love  v.  Jersey  City,  11  Vroom  456;  Dillon  on  Mun. 
Corp.,  §  170. 

Tlie  resolution  itself,  however,  so  far  as  it  fixes  the  term, 
must  stand. 

There  is  another  feature  which  appears  in  some  of  the  reso- 
lutions appointing  the  persons,  which,  I  think,  cannot  be  re- 
cognized as  valid.  I  allude  to  those  appointments  where  the 
salary  named  in  the  resolution  was  in  excess  of  the  salary 
under  the  former  appointment. 

The  concluding  clause  of  section  10  of  the  act  of  1875, 
provides  that  the  salary  or  compensation  of  any  appointee 
shall  not  be  increased  during  the  term  of  said  appointment 
or  during  said  employment. 

The  obvious  design  of  this  statute  was  to  prevent  the  board 
from  making  gratuitous  payments  to  persons  who  had  ac- 
cepted an  office  for  a  fixed  term  at  a  fixed  salary. 

The  resolutions  increasing  the  pay  of  these  persons  who  had 
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accepted  their  place  for  a  year  at  the  old  compensation,  is 
doing  by  indirection  what  the  statute  is  intended  to  restrain. 
So,  also,  the  change  in  the  time  of  payment  is  liable  to 
the  same  objection,  namely,  that  it  is  indirectly  increasing 
compensation.  The  resolutions,  so  far  as  they  increase  the 
compensation  or  provide  for  monthly  payments,  are  vacated, 
otherwise  they  must  stand. 


STATE,   HENEY  A.   GREENE,   PROSECUTOR,   v,   BOARD   OF 
CHOSEN  FREEHOLDERS  OF  THE  COUNTY  OF  HUDSON. 

The  director  at  large  of  the  board  of  chosen  freeholders  of  Hudson 
county  has  no  power  to  appoint  standing  committees,  unless  empow- 
ered by  a  rule  adopted  by  the  board  of  the  then  present  year 


This  writ  brings  up  the  action  of  the  director  at  large  of 
the  board  of  chosen  freeholders  of  Hudson  county  in  ap- 
pointing standing  committees,  and  the  designation  of  certain 
members  of  the  board,  of  whom  the  prosecutor  is  one,  as  mem- 
bers of  said  committees. 

Argued  at  June  Term,  1882,  before  Justices  Depue, 
Van  Syckel  and  Reed. 

For  the  prosecutor,  O.  Collins  and  C  S.  See. 

For  the  defendants,  A.  L.  McDermoit  and  L.  Abbett. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  manner  in  which  the  legislative  body 
known  as  the  board  of  chosen  freeholders  of  the  county  of 
Hudson  is  constituted,  is  set  out  with  some  degree  of  fullness 
in  the  preccdihg  case.  There  exists  a  dead-lock  between  the 
director  at  large  and  the  members  of  the  board.     The  mem- 
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bers  can  take  no  successful  action  in  opposition  to  the  view  of 
the  director  without  a  two-thirds  vote,  which  is  not  obtain- 
able. 

The  director  at  large  is  powerless,  unless  supported  by  a 
majority  of  votes  of  the  members,  which  is  also  not  obtain- 
able. 

In  this  posture  of  aiFairs,  neither  party  yielding  anything 
to  the  other,  the  director  at  large  appointed  a  number  of 
committees,  such  as  had  been  appointed  under  the  rules  of 
previous  boards.  The  duties  of  these  committees,  as  defined 
by  the  standing  rules  of  the  board,  are  responsible,  and  their 
power,  as  committees,  considerable.  The  prosecutor,  as  one 
of  these  appointees,  wishes  to  test  the  validity  of  the  appoint- 
ment. 

There  is  nothing  in  the  legislation  upon  which  the  exist- 
ence of  this  board  of  chosen  freeholders  rests,  which  in  any 
way  alludes  to  the  existence  of  committees.  They  are  ap- 
pointed as  part  of  ordinary  legislative  machinery  to  aid  in  the 
investigation  of  special  subjects,  and  for  attending  to  the  de- 
tails of  particular  branches  of  its  supervision  over  municipal 
government. 

Their  appointment  is  controlled  entirely  by  the  board.  By 
the  rules  of  order  adopted  by  previous  boards,  the  appoint- 
ment of  committees  was  placed,  as  is  usual  in  legislative  bodies, 
in  the  hands  of  the  presiding  officer,  the  director  at  large. 

These  rules  of  order  seem  not  to  be  like  the  standins  orders 
of  parliament,  which  endure  from  one  session  to  another  until 
vacated,  but  are  sessional  rules,  expiring  with  the  life  of  the 
board. 

The  rules  adopted  by  the  preceding  board  contain,  in  them- 
selves, evidence  of  this,  from  the  fact  that  the  rules  of  order  of 
the  firsts  or  annual  meeting  of  the  board  provide  that  the 
order  of  proceeding  at  such  meeting  shall  he,  first,  calling  to 
order  by  director  and  calling  roll  of  members ;  second,  election 
of  a  clerk  for  the  ensuing  year;  third,  rules  of  order  to  be 
adopted,  (temporary  or  permanent.) 

The  adoption  of  these  rules  annually  seems  to  have  been 
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the  practice  of  the  boards,  and  I  think  it  is  clear  that  none 
existed  to  guide  the  action  of  any  board  until  it  had  adopted 
them. 

The  present  board,  by  reason  of  its  unfortunate  position, 
has  not  adopted  any  rules,  and  tiierefore  the  only  authority 
Avhich  the  director  at  large  can  invoke  for  his  action  in  ap- 
pointing these  committees  does  not  exist,  and  his  act,  in  re- 
gard to  such  appointment,  must  be  vacated. 

Let  all  his  appointments  of  committees  be  set  aside. 


CASES  AT  LAW 


DETERMINED   IN  THE 


COURT  OF  ERRORS  AND  APPEALS 


OF   THE 


STATE   OF   NEW  JERSEY, 

JUNE  TERM,  1882. 


ASSESSORS  OF  TAXES  OF  THE  CITY  OF  RAHWAY  v.  STATE, 
EX  REL.  MUNDAY. 

1.  When  a  municipal  corporation,  having  a  general  power  to  levy  taxea 
to  pay  its  debts,  enters  into  a  contract,  the  legislature  cannot  take  away 
or  substantially  impair  such  taxing  power,  so  far  as  relates  to  such 
contracts. 

2.  In  such  case,  if  the  corporation  refuses  to  exert  its  taxing  power  in 
favor  of  such  contractor,  a  mandamus  to  compel  such  action  is  a  right 
which  cannot  be  taken  away  or  impaired  by  subsequent  legislation. 

8.  The  city  of  Rahway,  having  this  power  to  tax,  issued  certain  bonds ;. 
a  holder  of  some  of  such  obligations  proceeded  under  the  act  of  1878, 
after  obtaining  judgment,  to  serve  a  copy  of  his  execution  on  the  as- 
sessors of  the  city,  who  refusing  to  assess  the  sums  so  due,  the  judg- 
ment creditor  applied  for  a  mandamus.  Held,  that  he  was  entitled  to 
such  writ,  the  act  of  1880,  restricting  the  use  and  effect  of  the  writ  of 
mandamus,  being  held  to  be  unconstitutional. 


On  error  to  the  Supreme  Court.     For  opinion  of  Supreme 
Court,  see  14  Vroom  338. 

395 
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For  the  plaintiffs  in  error,  Garret  Berry  and  Thomas  N. 
McCarter,  (with  whom  were  Frank  Bergen  and  John  F.  Dil- 
lon and  Wager  Swayne,  of  New  York.) 

By  the  writ  o("  error  in  the  above  case  and  two  others,  the 
judgments  of  the  Supreme  Court  awarding  writs  of  mandamus 
to  be  directed  to  the  plaintiffs  in  error,  are  brought  into  this 
court  for  review. 

The  application  to  the  Supreme  Court  was  for  a  writ  of 
mandamus  to  compel  the  plaintiffs  to  assess  the  amount  of  a 
judgment  recovered  by  the  relator  against  the  mayor  and 
council  of  Railway,  on  the  ground  that  such  duty  was  imposed 
on  the  plaintiffs  in  error  by  tlie  supplement  to  the  act  respect- 
ing executions,  passed  March  27th,  1878.  Pamph.  L.  1878, 
p.  182.  Au  alternative  mandamus  was  issued,  to  which 
plaintiffs  in  error  made  a  return,  setting  up  proceedings  under 
the  act  entitled  *'  A  further  supplement  to  au  act  entitled  '  An 
act  for  the  better  regulation  of  proceedings  upon  writs  of 
mandamus,^  "  which  further  supplement  was  passed  March 
3d,  1880.     Pamph.  L.  1880,  p.  102. 

To  this  return  the  relator  demurred,  and  the  demurrer  was 
sustained  by  the  court  on  the  sole  ground  that  the  act  of  1880 
was  unconstitutional  in  two  particulars:  One,  that  it  deprived 
the  relator  of  a  remedy  for  the  enforcement  of  his  contract, 
•which  existed  when  the  contract  was  made.  The  other,  that 
it  sought  to  impose  uj)on  the  Supreme  Court  the  performance 
of  duties  not  judicial,  but  legislative. 

It  is  respectfully  submitted  that  the  Supreme  Court  erred 
in  both  of  these  positions,  and  that  the  act  of  1880  is  not  in 
violation  of  either  of  these  provisions  of  our  constitution. 

I.  The  act  of  1880  does  not  deprive  relator  of  any  remedy 
for  the  enforcement  of  his  contract  which  existed  when  it  was 
made.  The  fallacy  of  the  argument  of  the  Supreme  Court 
consists  in  confounding  the  right  of  the  relator  to  apply  for  a 
mandamus,  with  his  right  to  have  it  awarded  to  him. 

The  whole  argument  of  the  learned  justice  who  delivered 
the  judgment  of  the  Supreme  Court,  is  based  on  the  idea  that 
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the  relator  was  entitled  to  the  writ  of  mandamus  as  a  matter 
of  right. 

The  writ  of  mandamus  is  not  a  writ  of  right,  but  its  allow- 
ance or  disallowance  rests  in  the  discretion  of  the  court,  to  be 
exercised  in  view  of  all  the  circumstances  of  the  case. 

It  is  a  prerogative  writ,  and  the  court  has  power  to  issue 
or  withhold  it,  according  to  its  discretion.  And  if  issued,  it 
would  manifestly  be  attended  with  hardships  and  difficulties, 
the  court  may  and  even  should  refuse  it.  Tapping  on  Man- 
damus 4,  18 ;  Moses  on  Mandamus  \^',  Ex  parte  Fleming,  4 
Hill  581 ;  Proprietors  oj  St.  Luke's  Church  v.  Slack,  7  Cash. 

239. 

In  Clark  v.  Jersey  City,  13  Vroom  94,  Justice  Knapp  says : 
"  The  writ  of  mandamus  cannot  be  claimed  by  the  relator  as 
his  right.  The  court,  in  its  discretion,  loill  refuse  it,  if  circum- 
stances appear  lohich  render  the  justice  or  propriety  of  its  allow- 
ance doubtfuV  In  that  case  the  court  refused  the  writ 
because  of  the  delay  in  applying  for  it,  although  no  statute 
of  limitations  barred  it.     State  v.  Readington,  7  Vroom  66. 

The  court  will  refuse  the  writ  if  it  sees  that  it  must  ulti- 
mately fail.  Tapping  on  Mandamus  15;  Rex  r.  Bateman,  4 
B.  &  Ad.  533,  per  Lord  Denman,  C.  J. 

The  court  will  not  grant  the  writ  if  it  will  produce  confu- 
sion or  disorder,  or  be  vexatious.  Rex  v.  Ely,  1  W.  Bl.  59 ; 
S.  C,  1  Wils.  266;  Reg.  v.  Bridgeman,  10  Jur.  159;  Bughy 
Charity  Ti-ustees,  ex  parte,  9  D.  &  R.  214. 

Again,  it  is  well  settled  that  a  writ  of  mandamus  will  not 
issue  when  the  applicant  for  it  has  another  specific  legal  remedy. 
Apgar  v.  Trustees,  5  Vroom  309  ;  Elmendorf  v.  Board  of  Fi- 
nance of  J.  C,  12  Vroom  137  ;  Cleveland  v.  Board  of  Finance 
of  J.  C,  10  Vroom  631 ;  State  v.  Township  Committee  of 
Union,  8  Vroom  84 ;  Rex  v.  Nottingham  Water  Works,  6  Ad.  & 
E.  358  ;  King  v.  JIargate  Pier  Co.,  3  B.  &  Aid.  221 ;  Ship- 
ley et  al.  v.  Mechanics'  Bank,  10  Johns.  484 ;  Ex  parte  Nel- 
son, 1  Cowen  423 ;  People  v.  Brooklyn,  1  Wend.  324 ;  King 
V.  Bishop  of  Chester,  1  T.  R.  404. 

At  common  law,  and  in  New  Jersey  before  the  statute  of 
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1870,  [Rev.,  p.  630,  pt.  5,)  a  writ  of  error  would  not  lie  on 
the  award  of  a  writ  of  mandamus.  Layton  v.  State,  4  Butcher 
575. 

It  will  not  now  lie  if  the  court,  in  its  discretion,  refuses  to 
allow  the  writ. 

The  same  rule  obtains  still  in  regard  to  the  allowance  of  a 
writ  of  certiorari.  State  v.  Wood,  3  Zab.  560 ;  State  v.  French, 
4  Zah.  136. 

The  court,  of  its  own  motion  at  the  present  term,  dismissed 
a  writ  of  error,  because  it  brought  here  for  review  the  action 
of  the  Supreme  Court  iu  dismissing  a  writ  of  certiorari.  See 
the  language  of  Green,  C.  J.,  iu  State  v.  Wood,  3  Zab.  564. 

This  is  equally  applicable  to  an  application  for  a  writ  of 
mandamus. 

In  view  of  these  well-settled  principles,  the  writ  of  man- 
damus was  never  a  remedy  to  which  a  party  had  a  right,  even 
in  cases  where  the  writ  was  an  appropriate  remedy. 

His  application  for  it  was  always  subject  to  be  denied,  for 
reasons  founded  on  no  rigid  rules,  but  in  the  discretion  of  the 
court,  exercised  on  the  circumstances  of  each  particular  case. 

If,  then,  in  the  present  case,  the  act  of  1880  had  not  been 
passed,  and  the  relator  had  applied  for  mandamus,  and  on  a 
rule  to  show  cause  the  assessors  had  shown  as  a  reason  for  re- 
fusing the  writ,  the  very  matter  which  the  act  of  1880  di- 
rects to  be  inquired  into,  can  any  one  doubt  that  it  would 
have  been  competent  for  the  court  to  iiave  given  effect  to  such 
matters,  and  to  have  denied  the  writ  on  the  ground  of  the 
disorder  or  confusion  that  it  would  occasion,  or  because  of  the 
undue  priority  and  advantage  the  relator  would  obtain  over 
other  equally  meritorious  creditors,  or  because  it  was  manifest 
to  the  court  that  it  would  not  only  ultimately  fail  of  its  pur- 
pose, but  would  also  destroy  the  city  government? 

It  is  equally  true  that  in  such  case  the  relator  would  be 
absolutely  without  redress,  for  no  writ  of  error  or  appeal 
would  be  allowed  him. 

Is  he,  then-,  deprived  of  a  remedy  for  the  enforcement  of  his 
contract  when  the  legislature  simply  directs  the  court  to  do 


JUNE  TERM,  1882.  399 

Eahway  v.  Munday. 

what  it  always  might  have  done  without  such  direction,  and, 
having  done  it,  the  relator  had  no  legal  ground  of  complaint  ? 

When,  therefore,  the  legislature,  in  any  given  class  of  cases, 
only  makes  imperative  what  was  discretionary  before,  it  in  no 
proper  sense  deprives  him  of  a  remedy  which  existed  when 
the  contract  was  made.  2  Story  on  the  Const.,  §  1385 ;  Potts 
v.  N.  J.  Arms  and  Ord.  Co.^  2  C.  E.  Green  395. 

The  relator  is  not  deprived  of  his  substantial  remedy,  and 
that  is  all  the  constitution  forbids. 

II.  The  writ  of  mandamus  is  not  and  never  was  in  any 
proper  sense  a  ''  remedy  for  enforcing  a  contract,"  so  as  to  be 
within  the  constitutional  prohibition. 

The  prohibition  clearly  has  reference  to  remedies  for  the 
redress  of  private  wrongs. 

A  mandamus  is  not  such  a  proceeding. 

It  was  so  decided  in  the  case  of  Layton  v.  State^  4  Dutche? 
575,  above  cited. 

It  is  an  elementary  rule  that  the  writ  of  mandamus  is  not 
applicable  to  the  redress  of  private  wrongs.  Moses  on  3Ian- 
damus  177;  Ex  parte  Robbing,  7  Dowl.  P.  C.  566;  Pex  v. 
Clear,  4:  B.  &  C.  901 ;  Rex  v.  Montacute,  1  W.  Bl.  61 ;  S. 
C,  1  Wils.  283 ;  Tapping  on  Mandamus,  p.  4,  7iote  (a),  pp. 
5,  11,  66.  See  Pex  v.  Cowle,  2  Burr.  855,  where  a  distinc- 
tion is  taken  between  suits  between  party  and  party,  and  these 
high  prerogative  writs.  Com.  Dig.,  tit.  "  Mandamus,"  A ; 
King  v.  Barker,  1  W.  Bl.  352 ;  Eex  v.  Payn,  6  Ad.  &  E. 
397. 

Lord  Denmau,  C.  J.,  said :  "  It  is  enough  that  a  public 
duty  is  left  unperformed  by  a  public  officer,  keeping  back  doc- 
uments of  which  he  obtained  custody  in  that  character." 

In  King  v.  Clear  et  al.,  4  B.  &  C.  899,  Holroyd,  J.,  said  : 
"  In  Com.  Dig.,  tit.  '  Mandamus,'  A,  it  is  stated  that  the  writ 
of  mandamus  is  granted  to  prevent  the  failure  of  justice,  and 
for  the  execution  of  the  common  law,  or  of  a  statute,  or  of  the 
king's  charter;  but  not  as  a  private  remedy  to  the  party.  The 
applicant  not  having  stated  the  grounds  upon  which  he  de- 
sires to  inspect  the  books,  has  not  brought  himself  within  that 
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rule  for  granting  a  mandamus.  His  right  as  a  painshioner  is 
a  m£Te  private  right,  for  which  the  court  loill  not  grant  it.  *  *  * 
Inasmuch  as  I  think  the  party  should  have  pointed  out  some 
public  ground  for  the  court  to  proceed  upon,  and  has  not  done 
so,  this  rule  must  be  discharged." 

The  primary  and  appropriate  office  of  the  writ  is  to  compel 
the  performance  of  a  public  duty,  and  although  it  may  some- 
times happen  that  the  right  to  have  a  public  duty  performed, 
has  originated  in  a  contract,  and  so  the  writ  may  operate  to 
enforce  a  contract,  it  is  only  incidental  and  exceptional,  and 
does  not  bring  the  proceedings  within  that  class  of  remedies 
which  the  constitution  describes  as  existing  for  enforcing  a 
contract.  See  the  language  of  Beasley,  C.  J.,  in  State  v.  Union 
Township,  8  Vroom  86,  87 ;  Elmendorf  v.  Jersey  City,  12 
Vroom  135. 

This  constitutional  provision  must  have  a  reasonable  con- 
struction, and  it  will  not  be  stretched  so  as  to  cover  a  class  of 
cases  not  fairly  within  its  purview ;  nor  will  it  be  so  con- 
strued as  to  prevent  the  legislature  from  regulating  the  use  of 
this  high  prerogative  writ  because  it  sometimes  happens  to 
operate  as  a  means  of  enforcing  a  contract,  although  it  is  in 
no  sense  a  remedy  for  any  such  purpose.  See,  also,  Shipley 
V.  Mechanics'  Bank,  10  Johns.  484 ;  People  v.  Parkerville 
Coal  Co.,  1  Abb.  Pr.  128 ;  S.  C,  10  How.  Pr.  543. 

When  the  learned  justice  who  delivered  the  opinion  of  the 
Supreme  Court  declared  "that  the  writ  had  become  substan- 
tially a  private  remedy  in  these  cases,"  it  is  respectfully  in- 
sisted that  he  ignored  the  whole  course  of  judicial  decision  on 
that  subject. 

The  court  was  never  bound  to  allow  it,  if,  in  its  operation, 
it  would  work  confusion  or  injustice;  and  if,  for  such  reasons, 
it  refused  to  allow  it,  the  applicant  for  it  had  no  redress.  On 
this  point  see,  especially,  a  learned  note  to  the  case  of  Fish  v. 
Weatherwax,  2  Johns.  Cas.  {2d  ed.)  217,  and  the  cases  there 
cited. 

III.  The  Supreme  Court  erred  in  holding  that  the  act  of 
1880  was  in  violation  of  the  third  article  of  the  constitution. 
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relating  to  the  distribution  of  the  powers  of  government,  cited 
in  the  opinion  of  Mr.  Justice  Dixon,  on  page  27  of  the  case. 

The  argument  of  the  learned  justice  and  the  authorities 
cited  by  him,  if  followed  to  their  legitimate  extent,  prove  too 
much. 

If  it  be  true  that  the  authority  to  tax  necessarily  falls  to 
the  legislative  department,  and  that,  as  a  general  rule,  the 
taxing  power  has  been  treated  by  the  judiciary  as  vested  in 
the  absolute  discretion  of  the  legislative  bodies — 

If  it  be  true,  as  declared  in  this  opinion,  that  "  all  the 
judges  concur  in  the  view  that  the  power  of  taxation  is  legis- 
lative, that  the  laying  of  taxes  is  not  a  judicial  act,  but  one 
which  belongs  to  the  legislative  department  exclusively,  to  be  per- 
formed upon  considerations  of  policy,  necessity  and  the  public 
welfare  " — 

Where  does  the  court  get  the  power  to  declare  that  the  tax- 
ing power  of  the  city  of  Rahway  shall  be  set  in  motion  to 
raise  the  sum  of  money,  when  the  legislative  department,  to 
which  this  question  exclusively  belongs,  has  never  ordered  the 
raising  of  any  such  tax  ? 

The  city  charter,  section  47,  confers  upon  the  common 
council  power  to  raise  by  tax  in  each  year  such  sum  or  sums 
as. they  shall  deem  expedient  for  the  payment  of  the  interest 
upon  the  city  debt,  and  such  part  of  the  principal  thereof  as 
may  be  due  and  payable — and  section  48  makes  it  the  duty 
of  the  assessor  to  assess  only  the  sum  so  required. 

If  we  accept  the  premises  laid  down  by  the  Supreme  Court, 
the  question  of  how  much  is  expedient  to  be  raised  for  the 
purposes  mentioned,  is  referred  to  the  common  council.  It  is 
a  purely  legislative  question,  and  their  decision  is  final. 
Tidewater  Co.  v.  Coster,  3  O.  E.  Green  521,  522.  Consider- 
ations of  policy,  necessity  and  the  public  welfare  have  led 
them  to  withhold  the  direction  to  the  assessors  necessary  to 
enable  them  to  levy  this  tax. 

By  what  authority  does  the  court  rever^se  that  decision  and 
direct  that  an  arbitrary  sum  shall  be  raised  without  the 
slightest  regard  to  those  considerations  of  policy,  necessity  and 
Vol.  XV.  2  c 
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the  public  welfare,  on  which  the  determination  of  such  a 
question  depends?  A  fortiori,  by  wliat  authority  do  the 
courts  assume  so  to  direct,  when  the  legislature,  confessedly 
having  jurisdiction  over  the  subject,  has  expressly  enacted,  by 
the  act  of  1880,  that  no  more  shall  be  raised  than  the  obvious 
considerations  of  public  policy,  regarded  in  the  act,  will  war- 
rant? 

The  argument  drawn  from  the  supposed  incapacity  of  the 
court  to  deal  with  questions  of  this  character,  can  have  no 
weight  in  this  case. 

Many  other  cases  can  be  shown  where  the  legislature  has 
conferred  upon  the  courts  powers  analogous  to  this,  and  they 
have  always  been  sustained  when  challenged. 

A  notable  instance  is  the  act  entitled  "  A  general  act  re- 
specting taxes,  assessments  and  water-rates,"  approved  March 
23d,  1881.  Pamph.  L.  1881,  p.  194.  An  examination  of 
the  powers  conferred  and  duties  imposed  by  this  act  shows 
that  the  court  must  consider  all  the  matters  left  to  them  by 
tlie  mandamus  act  of  1880,  and  the  act  gives  them  the  power 
to  lay  and  assess  taxes,  and  gives  to  their  action  the  same 
effect  as  if  the  tax  had  been,  in  the  first  instance,  levied,  as- 
sessed or  imposed  by  the  proper  taxing  authority. 

This  law,  I  understand,  has  been  recently  sustained  by  the 
Supreme  Court  at  the  last  term. 

Another  example  is  found  in  the  supplement  to  the  charter 
of  the  city  of  Newark,  approved  March  11th,  1875.  Pamph. 
L.  1875,  j9.  249. 

This  law  has  been  acted  on  for  six  years,  and  millions  of 
dollars  have  been  assessed  and  collected  under  it,  and  yet  the 
learned  judge  who  performed  the  duties  under  it,  all  of  which 
invoke  the  exercise  of  the  taxing  power,  never  dreamed  that 
he  was  violating  the  constitution  of  the  state  in  exercising  the 
power  thereby  conferred. 

A  question  somewhat  similur  was  raised  under  an  act  of 
the  legislature  of  this  state  for  bonding  townships  in  aid  of 
the  MontclaJr  railway.     Pamph.  L.,  1868,^.  889. 

That  act  was  held  constitutional,  both  in  the  Circuit  and 
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Supreme  Courts  of  the  United  States,  although  the  point  was 
expressly  raised  that  the  duties  of  the  commissioners  were 
within  the  legislative  department,  and  the  legislature  could 
not,  under  the  constitution  of  New  Jersey,  confer  the  appoint- 
ment of  such  officers  on  the  judiciary.  Pompton  v.  Cooper 
Union,  11  Otto  196. 

A  similar  law  was  passed  in  the  same  year  in  aid  of  the 
Passaic  Valley  and  Peapack  Railroad  Company.  Pamph.  L. 
1868,  p.  915.  Here  a  power  to  appoint  the  commissioners 
Tvas  vested  in  the  Circuit  Court. 

Of  a  like  character  is  the  act  entitled  "  An  act  to  adjust 
unpaid  assessments  in  Jersey  City."  Pamph.  L.  1873,  p.  442. 
Many  other  examples  could,  doubtless,  be  cited. 

In  short,  if  the  constitutional  provision  now  applied  to  the 
case  in  hand  is  properly  applied,  it  will  uproot  many  of  the 
most  salutary  laws  of  the  state,  which  have  passed  the  scrutiny 
of  this  court  repeatedly. 

IV.  There  is  aHother  error  apparent  in  the  record.  The 
fifth  section  of  the  act  of  1880  directs  that  all  the  pending 
applications  shall  be  consolidated  and  treated  as  one  proceed- 
ing, and  that  one  writ  of  mandamiis  alone  shall  issue  upon  all 
the  applications  on  which  the  court  shall  determine  a  writ 
should  issue.  The  court,  by  directing  a  separate  writ  in  each 
case,  has  disregarded  the  directions  in  this  section.  This  part 
of  the  act  has  no  necessary  connection  with  the  preceding  sec- 
tions and  should  be  enforced,  even  if  the  preceding  sections 
were  found  to  be  unconstitutional.  It  is  well  settled  that  the 
unconstitutionality  of  part  of  an  act  does  not  render  the  whole 
invalid,  unless  they  are  all  so  connected  together  that  the 
whole  must  stand  or  fall  together. 

The  rule  of  practice  prescribed  by  this  section  is  a  salutary 
and  convenient  one,  and  is  capable  of  being  applied  to  the 
cases  now  before  the  court,  even  if  some  portion  of  the  act  is 
held  to  be  unconstitutional.  There  would  be  no  difficulty  in 
giving  effect  to  this  section  to  the  cases  under  consideration  if 
it  had  stood  alone  as  an  independent  act,  and  it  in  no  wise 
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depends  for  its  enforcement  upon  the  validity  of  the  preceding 
sections.  This  court  has  repeatedly  recognized  the  doctrine 
above  stated  by  holding  certain  parts  of  a  law  to  be  good 
while  other  parts  were  held  unconstitutional.  The  court  com- 
mitted an  error  in  not  consolidating  these  three  cases,  and 
dealing  with  them  all  as  one  case.  Payne  v.  Mahon,  12 
Vroom  292 ;  Rader  v.  Township  of  Union,  10  Vt'oom  509. 

A.  Municipal  bonds  are  contracts  sui  generis.  The  remedy 
to  enforce  payment  is  absolutely  under  the  control  of  the 
legislative  department,  and  subject  to  such  changes  as  properly 
follow  legislation  for  the  public  welfare.  Merewethei'  v.  Gar- 
rett, 12  Otto  472  ;  Lyon  v.  City  of  Elizabeth,  14  Vroom  158  ; 
W.  S.  V.  R.  R.  Co.,  17  Wall.  329;  Beers  v.  Arkansas,  20 
How.  527 ;  Hernsacher  v.  Borders,  5  Cat.  288. 

B.  No  such  vested  rights  can  be  obtained  in  general  laws 
providing  for  taxation  as  will  prevent  the  legislature  from 
changing  those  laws  at  any  time  by  virtue  of  its  sovereign 
control  over  the  subject. 

C.  Contracts  which  depend  on  taxation  for  payment,  are 
subject  to  such  changes  of  remedy  as  result  from  alterations 
of  the  law  of  taxation,  and  such  alterations  do  not  deprive 
parties  of  their  remedies  within  the  meaning  of  the  constitu- 
tion. 

D.  All  contracts  are  subject  to  assessment  laws  and  in- 
solvent and  bankrupt  laws,  and  it  is  competent  for  the  legis- 
lature at  any  time  to  marshal  the  assets  of  any  insolvent  cor- 
poration, municipal  or  otherwise,  for  equitable  distribution. 

These  bonds  are  what  are  termed  assessment  bonds,  and 
were  made  dependent  upon  the  collection  of  assessments,  and 
not  upon  general  taxation  of  the  city  at  large,  for  their  pay- 
ment. 

For  the  defendant  in  error,  Alan  H.  Strong. 

The  assignments  of  error  present  the  question  whether  the 
return  was  sufficient. 
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The  alternative  writ  is  not  attacked. 

The  sufficiency  of  the  return  depends  wholly  upon  the  sup- 
plements to  the  Mandamus  act,  found  in  Pamph.  L.  1880,  p. 
102. 

"We  say  tliat  the  act  is  unconstitutional  for  three  reasons. 

I.  Because  it  is  in  conflict  with  article  lY.,  section  7,  ^  3, 
of  the  constitution  of  this  state,  which  forbids  the  passage  of 
any  law  "  impairing  the  obligation  of  contracts  or  depriving  a 
party  of  any  remedy  for  enforcing  a  contract  which  existed 
when  the  contract  was  made,"  and  also  with  the  similar  pro- 
hibition contained  in  article  I.,  section  10,  of  the  constitution 
of  the  United  States. 

First.  The  remedy  at  the  date  of  the  contracts. 

By  the  amended  charter  of  the  city  of  Rahway,  {Pamph.  L. 
1865,  p.  499,  §  47,)  the  power  to  tax  was  conferred  upon  the 
common  council,  limited  only  as  to  the  purposes  there  enu- 
merated, for  which  it  might  be  exercised. 

Among  others  are  the  following :  "  For  the  payment  of 
interest  upon  the  city  debt  and  upon  temporary  loans,  and 
such  part  of  the  principal  thereof  as  may  be  due  and  paya- 
ble," and  "  for  the  contingent  expenses  of  the  city ;  and  for 
all  other  objects  and  purposes  authorized  by  this  act." 

The  power  so  conferred  would  be  extended  by  implication 
to  every  purpose  for  which  the  city  could  lawfully  incur  in- 
debtedness. Shachelton  v.  Guttenberg,  10  Vroom  660 ;  Loan 
Association  v.  Topeka,  20  Wall.  655 ;  U.  S.  v.  New  Orleans, 
8  Otto  381 ;  Goelet  Estate  v.  Elizabeth,  N.  J.  L.  J.  1880,  p.  14. 

The  power  of  taxation  is  without  limit  as  to  the  extent  to 
which  it  may  be  exercised  for  a  lawful  purpose.  Weston  v. 
Charleston,  2  Pet.  449, 466  ;  MeCuUogh  v.  Maryland,  4  Wheat. 
430 ;  State,  Trenton  Water  Power  Co.,  pros.,  v.  Parker,  Rec^r, 
3  Vroom  426,  435;  Cooky's  Const.  Lim.  *479,  &c. ;  Hanson 
v.  Vernon,  27  Iowa  28 ;  Stewart  v.  Supervisors,  30  Iowa  9  ; 
Weister  v.  Hade,  52  Penna.  St.  474 ;  Gibson  v.  Mason,  5 
Nevada  283;  Cheney  v.  Jones,  14  Fla.  587;  State,  Baldwin, 
pros.,  v.  Fuller,  10  Vroom  576,  577 
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The  recovery  of  the  judgments  recited  in  the  alternative 
writ  conclusively  established  three  things  : 

1.  The  existence  and  amount  of  the  debt. 

2.  A  co-extensive  power  of  taxation  therefor. 

3.  A  duty  to  exert  this  power. 

The  remedy  by  mandamus  at  common  law  to  compel  taxa- 
tion under  such  circumstances,  upon  the  return  of  execution 
unsatisfied,  was  indisputable.  High  on  Ex.  Rem.,  I  377 ;  2: 
Dillon  on  Mun.  Corp.  (3d  ed.),  §  849  (685)  and  notes;  Cooky 
on  Taxation  524,  and  cases ;  U.  S.  v.  New  Orleans,  8  Otto 
381 ;  Rader  v.  Road  District,  7  Vroorn  273,  282 ;  Shackelton 
v.  Guttenberg,  10  Vroom  660;  Lyon  v.  Elizabeth,  14  Vroom 
158. 

Neither  the  bankrupt  condition  of  the  city  nor  the  claims 
of  other  creditors  were  any  answer  to  the  application  for  th& 
writ.  CUy  of  Galena  v.  Amy,  5  Wall.  705,  709,  710 ;  U.  S. 
v.  Jefferson  Co.,  5  Dill.  C.  C.  310,  324. 

The  only  statute  regulating  the  collection  of  judgments 
against  municipal  corporations  in  force  in  this  state  at  dates 
of  relators'  contracts,  (1875  and  1877),  was  the  act  of  March 
26th,  1845,  found  in  Rev.,  p.  391,  as  section  9  of  the  Execu- 
tion act. 

This  statute  made  it  the  duty  of  plaintiffs  to  seek  payment 
in  the  first  instance  from  the  collector.  But  if,  on  service  of 
the  writ,  there  was  no  money  in  liis  hands  applicable  to  it,  and 
no  source  from  which  it  could  be  expected  to  arise,  the  cred- 
itor could  still  put  in  motion  the  power  to  tax  as  at  common 
law.     Shackelton  v.  Guttenberg,  10  Vroom  660. 

The  relator  then  had  an  ultimate  and  contingent  remedy 
bv  mandamus  to  compel  taxation  at  the  date  of  his  contracts^ 

This  remedy  was  modified  in  form  by  a  supplement  ap- 
proved March  27th,  1878,  to  the  act  concerning  executions^ 
\Pamph.  L.  1878,  p.  182,)  in  accordance  with  which  the  re- 
lator has  proceeded. 

This  supplement  repealed  section  9  of  the  Execution  act  by 
implication,  (it  was  afterward  expressly  repealed,  see  PampK 
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L.  18'79,  ^.  292,)  and  was  valid  as  applied  to  relator's  cou- 
tracts.     Gabler  v.  Elizabeth,  13  Vroom  79. 

It  was  within  the  principle  that  the  legislature  may  take 
away  old  remedies,  substituting  others  equally  efficient  {Ruder 
V.  Road  District,  7  Vroom  274;  Randolph  v.  Middleton,  11 
C.  E.  Green  543,  548,)  or  can  modify  subsisting  remedies  in 
matter  of  form.  Rader  v.  Road  District,  supra;  Potts  v.  N. 
J.  Arms,  &c.,  Co.,  2  C.  E.  Green  395 ;  Baldwin  v.  Newarh 
9  Vroom  158 ;  Neioarh  Savings  Inst.  v.  Forman,  6  Steio.  436 ; 
Scaine  v.  Belleville,  10  Vroom  526 ;  Wilson  v.  Ho'bert,  12 
Vroom  454,  457,  458;  Baldwin  v.  Flagg,  14  Fi-oom  495. 

Before  the  act  of  1878,  as  well  as  since,  the  only  reliance 
of  the  creditor  was  the  revenue  of  the  city  derived  from  taxa-" 
tion.     Lyon  v.  Elizabeth,  14  Vroom  158. 

The  only  change  effected  by  the  act  is,  that  whereas  before 
the  creditor  was  entitled  to  be  paid  from  funds  collected  by 
taxation  for  other  purposes,  now  he  is  to  be  paid  out  of  a 
levy  made  solely  for  him. 

The  remedy  is  not  rendered  necessarily  less  speedy.  Whether 
or  not  it  is  so,  will  depend  in  each  case  upon  the  state  of 
finances  at  the  time  of  serving  the  execution. 

In  many  cases  the  remedy  given  by  the  latter  act  would  be 
more  expeditious.    Gabler  v.  Elizabeth,  13  Vroom  79. 

This  court  cannot,  in  the  absence  of  proof  and  in  order  to 
declare  this  act  (of  1878)  void,  assume  that  its  operation  in 
this  case  was  injurious  to  the  relator. 

And  even  if  the  relator  had  the  right  to  treat  the  act  of 
1878  as  void  as  to  him,  for  the  reason  that  it  took  away  his 
right  to  look  to  the  city  collector  in  the  first  instance,  the 
right  was  one  that  he  could  waive. 

The  legislature  offered  him  as  an  immediate  and  absolute 
remedy,  one  which  before  he  could  employ  only  on  a  contin- 
gency. If  he  choose  to  adopt  it  who  else  can  urge  its  ille- 
gality ?  With  his  assent  the  act  conflicts  with  no  rule  of  law. 
Foits  V.  Delaware  Water  Power  Co.,  1  Stockt.  592,  619;  Ran- 
dolph V.  Middleton,  11  C.  E.  Green  543,  548. 

Whether  the  relator  adopted  the  act  of  1878  from  choicf 
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or  from  compulsiou,  the  remedy  is  one  to  which  he  had  be- 
fore a  contingent  right  to  resort,  and  which  existed  at  the 
date  of  the  contracts  for  the  enforcement  thereof,  and  is,  there- 
fore, within  the  protection  of  the  constitution. 

Second.  The  effect  of  the  act  of  1880. 

It  not  only  deprives  relator  of  an  efficient  remedy,  but  it 
impairs  the  obligation  of  the  contract  itself  in  several  particu- 
lars. 

1 .  The  power  of  taxation  which  was  before  capable  of  being 
exercised  at  any  rate  necessary  to  produce  the  amount  re- 
quired, is,  by  this  act,  limited  in  this  case  to  a  rate  barely 
sufficient  to  pay  current  expenses.  Similar  legislation  was 
condemned  in  the  following  cases :  Von  Hoffman  v.  City  of 
Quinsy,  4  Wall.  535 ;  Butz  v.  City  of  Muscatine,  8  Wall,  bib  ; 
Wolff  V.  New  Orleans,  13  Otto  358 ;  Goodall  v.  Fennell,  27 
Ohio  St.  426  ;  City  of  Galena  v.  Amy,  5  Wall.  705 ;  U.  S.  v. 
Jefferson  Co.,  5  Dill.  C.  C.  310,  314. 

2.  In  its  operation  it  is  precisely  analogous  to  an  exemption 
law,  and  is  thus  within  the  very  mischief  at  which  our  peculiar 
constitutional  provision  was  aimed.  Rader  v.  Road  District^ 
7  Vromi  273,  280.  See,  also,  Edwards  v.  Kearzey,  6  Otto  595 ; 
Gunn  v.  Barry,  15  Wall.  610;  Johnson  v.  Fletcher,  54  3Iiss. 
628;  Wilsun  v.  Brown,  58  Ala.  62;  Homestead  Cases,  22 
Gi-att.  266 ;  Taylor  v.  Stockwell,  66  Ind.  505. 

3.  It  delays  unreasonably  the  collection  of  the  judgment. 
See  Webster  v.  Rose,  6  Heist  93;  Cooley's  Const.  Lim.  *292; 
Louisiana  v.  New  Orleans,  12  Otto  203,  207. 

4.  It  deprives  relator  of  his  priority.  See  Martins  v.  Som- 
erville  W.  P.  Co.,  3  Wall,  Jr.,  206. 

5.  While  it  confers  no  power  to  raise  more  than  enough  to 
pay  relator,  it  requires  the  court  to  divide  the  moneys  so 
raised  among  all  judgment  creditors  who  shall  apply. 

^^  May"  is  here  mandatory.  Davison  v.  Davison,  2  Harr. 
169,  171 ;  Seiple  v.  Elizabeth,  3  Dutcher  407;  People  ex  rel. 
V.  Supervisors,  51  N.  Y.  40\  ;  Supervisors  v.  U.  S.  ex  rel.,  4 
Wall.  435.    ' 
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II.  The  act  is  also  in  conflict  with  article  III.  of  the  state 
constitution,  in  that  it  attempts  to  confer  upon  the  Supreme 
Court  legislative  functions. 

The  power  of  taxation  is  legislative  in  its  character.  Cooley 
on  Taxation  34,  42,  and  authorities  cited  in  opinion  of  court 
below. 

It  follows  from  this  that  under  our  constitution  it  cannot 
be  conferred  upon  the  judiciary.  Auditor  v.  R.  R.  Co.,  6 
Kansas  500 ;  Hardenbergh  v.  Kidd,  10  Cat.  402 ;  Cooley  on 
Taxation  34,  48-50. 

The  inquiry  as  to  the  proper  rate  to  be  imposed,  is  mani- 
festly involved  in  every  act  of  taxation,  and  it  is  one  upon 
which  the  courts  have  always  declined  to  enter. 

It  depends  upon  considerations  with  which  a  court  is  not 
fitted  to  deal,  but  which  address  themselves  peculiarly  to  the 
political  department  of  the  government.  McCuUogh  v.  Mary- 
land, 4  Wheat.  430 ;  Linton  v.  Mayor,  &c.,  of  Athens,  53  Ga. 
688. 

Before  the  act  of  1880,  the  recovery  of  judgment  conclu- 
sively established  every  fact  necessary  to  make  it  the  duty  of 
the  city  to  levy  a  tax  for  its  payment  upon  service  of  a  copy 
of  the  execution. 

That  this  duty  was  a  legislative  one  constituted  no  obsta- 
cle to  a  writ  o^  mandamus  to  enforce  its  performance.  There 
was  no  discretion  to  be  exercised,  either  by  the  court  or  cor- 
poration, as  to  the  amount  to  be  raised. 

But  under  this  act  it  is  very  different.  The  duty  which 
the  court  now  has  to  enjoin  is  to  levy  by  taxation,  not  any 
ascertained  sum,  but  such  sum  as  the  court,  sitting  in  the  place 
of  the  legislative  department,  shall  decide  that  the  interests 
of  other  creditors  will  permit. 

As  to  what  amounts  to  delegation  of  legislative  power. 
Cooley  on  Taxation  49  and  note,  and  p.  50;  Auditor  v.  R.  R. 
Co.,  6  Kansas  500;  Hardenbergh  v.  Kidd,  10  Cal.  402,  (Op. 
by  Field,  J.);  State  v.  Field,  17  Mo.  529;  City  oj  Galesburg 
V.  Hawkinson,  75  111.  152;  Slate,  Gaines,  pros.,  v.  Hudson 


410       COURT  OF  ERRORS  AND  APPEALS 

Railway  v.  Munday. 

Co.  Ave.  Corners,  8  Vroom  12,  19;  State,  McCloskey,  pros.,  v» 
Chamberlin,  8  Vroom  388. 

III.  The  third  ground  for  dechiring  this  act  void  is,  that 
it  impairs  the  jurisdiction  of  the  Supreme  Court  secured  to  it 
by  the  constitution.     Art.  VL,  §  1 ;  Art.  X.,  §  1. 

The  legislature  cannot  take  from  the  Supreme  Court  the 
power  to  issue  its  prerogative  writs.  Harris  v.  Van  Derveer's 
Ex'r,  6  C.  E.  Green  427 ;  Traphagan  v.  West  Hobohen,  10 
Vroom  232 ;  affirmed  in  this  court  for  the  reasons  given  be- 
low, 11  Vroom  193;  Jersey  Oity  v.  Lemheck,  4  Stew.  255; 
Gi-een  v.  Jersey  City,  13  Vroom  118. 

Nor  can  the  legislature  withdraw  from  the  operation  of 
such  writs  any  class  of  cases  properly  within  their  scope. 
Traphagen  v.  West  Hoboken,  10  Vroom  232. 

And  that  mandamus  is  the  appropriate  and  only  remedy  to 
compel  taxation  by  municipal  corporations  for  the  payment 
of  judgments,  is  unquestionable.  (See  authorities  on  this  point 
cited  above.)     The  act  itself  recognizes  its  appropriateness. 

By  the  act  of  1878  {Pamph.  L.,  p.  182,)  it  is  in  so  many 
words  made  the  duty  of  the  assessors  upon  service  of  the  exe- 
cution to  assess  the  amount  thereof,  &c.,  and  it  was  their  duty 
so  to  assess  the  whole  in  the  next  levy. 

The  act  of  1880  in  no  wise  repeals  this  direction. 

The  whole  effect  is  to  prohibit  the  court  from  compelling, 
by  mandamus,  the  discharge  of  tliis  duty  beyond  a  certain 
amount. 

The  words  are  :  "  That  it  shall  not  be  lawful  to  require  any 
municipal  corporation,  by  mandamus,  to  raise,"  &c. 

The  power  to  tax  remains,  as  well  as  the  duty  enjoined  by 
the  act  of  1878.  The  occasion  for  the  exercise  of  the  writ  is 
still  there,  but  the  attempt  is  to  take  away  the  power  to  issue  it. 

That  the  act  does  not  entirely  deny  the  writ,  can  make  nO' 
difference.  Any  legislation  that  would  leave  the  power  of  the 
court  to  issue  the  wiit  less  than  commensurate  with  the  duty 
to  be  enforced,  is  within  the  principle  of  the  cases  cited.  . 

If  the  legislature  can  deny  the  power  to  compel  taxation  to 
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the  full  amount  in  the  first  year,  it  can  deny  the  power  so  to 
use  the  writ  at  all.  If  it  can  deny  the  writ  in  this  class  of 
cases,  so  it  c^n  in  all  others.  And  if  it  can  thus  abolish  one 
writ,  it  can,  in  like  manner,  dispense  with  the  rest,  and  thus 
destroy  the  court. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  relator,  being  a  judg- 
ment creditor  of  the  city  of  Rahway,  applied  to  the  Supreme 
Court  for  a  mandamus  to  require  the  assessors  of  that  munici- 
pality to  levy  the  amount  so  adjudged  to  be  due,  in  compli- 
ance with  the  supplement  to  the  "  Act  respecting  executions,'^ 
approved  March  27th,  1878,  {Pamph.  L.  1878,  _p.  182,)  and 
that  application  having  been  granted,  the  object  of  this  writ 
of  error  is  to  review  that  determination. 

The  supplementary  act  thus  referred  to,  being  the  act  upon 
which  the  action  of  the  Supreme  Court  has  been  based,  pro- 
vides to  the  effect  that  when  an  execution  shall  have  been 
issued  against  a  municipal  corporation,  and  there  shall  be  no 
property  whereon  to  levy,  the  oJBScer  authorized  to  execute 
such  process  shall  serve  a  copy  of  the  same,  not  only  on  the 
collector  of  such  municipal  corporation,  but  also  on  the  asses- 
sor thereof,  and  it  shall  thereupon  be  the  duty  of  such  assessor 
to  assess  and  levy,  in  addition  to  the  regular  taxes,  the  amount 
due  upon  the  said  execution,  with  interest,  and  that  this  tax 
shall  be  assessed  and  collected  at  the  same  time  and  in  the 
same  manner,  and  under  the  same  conditions,  restrictions  and 
regulations  as  taxes  for  other  purposes  are  required  to  be  as- 
sessed and  collected  in  such  municipal  corporation.  The  de- 
fendant in  error  having  conformed  in  his  proceedings  under 
his  judgment  to  the  requirements  of  the  law,  and  the  assessor 
of  the  city  of  Rahway  having  refused  to  assess  according  to 
these  statutory  provisions,  the  sum  so  due,  the  Supreme  Court 
adjudged  such  refusal  illegal,  and,  the  case  having  been  heard 
on  a  return  to  an  alternative  writ  of  mandamus,  ordered  per- 
emptory process  to  issue,  commanding  the  assessor  to  make 
the  assessment  in  question. 
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This  judicial  action  is  challenged  by  the  counsel  of 
the  city  of  Rahway^on  two  grounds :  jird^  because  the  act 
of  1878,  above  referred  to,  has  been  repealed  by  subsequent 
legislation,  and,  second,  because  if  sucli  repeal  has  not  obtained, 
still,  under  the  circumstances  of  this  case,  the  Supreme  Court, 
in  the  exercise  of  its  discretionary  control  over  the  process  of 
mandamus,  was  legally  bound  to  refuse  to  allow  such  writ. 

First,  then,  with  regard  to  the  repeal  of  the  supplement  of 
the  year  1878. 

It  is  contended  that  this  effect  is  the  necessary  result  of  the 
enactment  of  the  act  entitled  "  A  further  supplement  to  an  act 
entitled  *  An  act  for  the  better  regulation  of  proceedings  upon 
writs  of  mandamus,^  passed  the  second  day  of  December,  one 
thousand  seven  hundred  and  ninety-four,"  approved  March 
8th,  1880.  The  regulations  established  by  this  law  are  to 
this  effect:  that  whenever  application  is  made  for  a  writ  of 
mandamus  to  require  a  municipal  corporation  to  raise,  by  tax- 
ation, any  judgment  against  it,  the  court  to  which  such  appli- 
cation shall  be  made  shall,  at  the  request  of  such  municipal 
corporation,  upon  a  rule  to  show  cause,  or  upon  affidavits,  or 
otherwise,  ascertain  and  determine,  (1)  the  total  indebtedness 
of  such  corporation,  the  time  when  payable,  and  the  rate  of 
interest  payable  thereon  ;  (2)  the  real  value,  for  purposes  of 
taxation,  of  the  taxable  property  within  such  corporation; 
(3)  the  amount  required  to  be  raised  witliin  such  corporation 
for  necessary  expenses  for  municipal  and  other  purposes 
during  the  current  year;  and  (4)  the  highest  rate  of  taxation 
capable  of  being  imposed  on  such  corporation  without  injury 
to  the  interests  of  the  creditors  of  the  corporation  whose 
claims  are  not  yet  due.  The  second  section  of  this  act  is  in 
these  words:  "That  it  shall  not  be  lawful  to  require  any 
municipal  corporation,  by  mandamus,  to  raise  for  any  such 
judgment,  in  any  one  year,  more  than  such  sum  as,  in  ad- 
dition to  the  amount  found  to  be  required  for  necessary 
expenses  as  aforesaid,  will  be  raised  in  such  municipal  corpo- 
ration by  imposing  the  highest  rate  of  taxation,  as  determined 
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in  the  manner  aforesaid,  and  any  sum  ordered  to  be  raised  by- 
taxation  shall  be  included  in  the  next  annual  tax  levy  for 
such  municipal  corporation."  The  third  and  fourth  sections 
declare  that  the  sum  so  ordered  to  be  raised  may  be  required 
to  be  paid  into  court,  and  may  be  distributed  pro  rata  among 
creditors  having  judgments  against  said  corporations ;  and  that 
if  the  sum  so  ordered  to  be  raised  shall  not  discharge  all  the 
claims  so  proved,  the  court  shall  have  the  power  to  issue  con- 
secutive writs  of  mandamus,  until  the  sums  raised  shall  dis- 
charge such  judgments. 

The  Supreme  Court  refused  to  execute  this  statute,  on  the 
ground  that  it  deprived  the  defendant  in  error  of  a  remedy 
for  the  enforcement  of  his  contract  on  which  his  judgment  is 
founded,  existing  at  the  time  when  such  contract  was  made, 
and  was,  consequently,  repugnant  to  the  constitution  of  this 
state  and  to  that  of  the  United  States. 

In  order  to  understand  the  question  thus  presented  for  our 
consideration,  it  is  necessary  to  look  at  the  legislation  in  force 
at  the  date  of  the  transaction  between  these  litigants,  which 
subsequently  took  the  form  of  the  judgment  in  question-. 

It  appears  in  this  case,  and  it  is  admitted,  that  the  debt 
which  the  defendant  in  error  recovered  against  the  city,  ac- 
crued on  four  certain  writings  obligatory,  and  on  certain 
interest  warrants  and  coupons  thereto  attached,  issued  by  the 
city  of  Rahway  and  under  its  seal,  and  delivered  to  the  de- 
fendant on  the  1st  days  of  September  and  October,  respec- 
tively, in  the  year  1875 ;  as,  therefore,  it  thus  appears  that 
the  supplement  to  the  Execution  act,  and  which  provided  for 
an  assessment  in  favor  of  a  judgment  creditor  upon  service  of 
a  copy  of  the  execution  on  the  assessor,  was  not  passed  until 
the  year  1878,  and  was  thus  subsequent  to  the  time  of  the 
contract,  such  supplement  could  be  no  bar  to  the  enactment 
of  this  essentially  inconsistent  act  of  1880.  The  pertinent 
legislation  which  was  in  operation  on  the  1st  days  of  Septem- 
ber and  October,  1875,  the  dates  of  these  contracts,  was  the 
following,  viz.,  by  section  47  of  the  charter  of  the  city  of 
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Rahway,  which  was  passed  in  the  year  1865,  {Pamph.  L. 
1865,  p.  490,)  the  power  is  conferred  upon  the  common  coun- 
cil of  the  city  to  raise  by  tax,  in  each  year,  such  sum  or  sums 
as  it  may  deem  expedient,  for  (among  other  purposes)  the 
payment  of  tiie  interest  upon  the  city  debt,  and  such  part  of 
the  principal  as  may  be  due  and  payable;  and  the  next  sec- 
tion makes  it  the  duty  of  the  assessors  to  assess  the  sums  so 
required.  Another  law  then  existent  was  the  act  respecting 
executions,  approved  March  27th,  1874,  which,  in  the  ninth 
section,  provides  that  whenever  an  execution  shall  be  issued 
against  the  inhabitants  of  any  city,  in  case  of  the  absence  of 
property  to  satisfy  the  same,  a  copy  of  such  writ  shall  be 
served  on  the  collector  who  is  required  to  pay  the  same  out 
of  the  first  moneys  belonging  to  the  city  which  shall  come  to 
his  hands. 

It  thus  appears  that  at  the  point  of  time  at  which  the  de- 
fendant in  error  became  the  creditor  of  the  city,  his  remedies, 
in  default  of  payment  of  his  debt,  were  these:  first,  seizure 
under  execution  on  leviable  property  belonging  to  the  city ; 
second,  service  of  a  copy  of  his  execution  on  the  collector  of  the 
city,  and  payment  out  of  the  first  corporate  moneys  coming 
to  his  hands ;  third,  in  case  the  city  council  refused  to  impose 
a  tax  in  order  to  raise  money  to  pay  the  judgment,  an  appli- 
cation to  the  Supreme  Court  for  a  mandamus. 

As  the  first  and  second  of  these  remedies  have  not  in  any 
wise  been  disturbed  or  affected  by  legislative  interference,  and 
as  they  are  entirely  inefiScacious  in  the  present  instance,  they 
will  be  laid  out  of  the  discussion.  It  is  the  third  mode  of 
redress,  the  municipal  power  of  taxation  enforceable  by  maji- 
damus,  which  exclusively  demands  our  attention. 

By  section  7,  paragraph  3,  of  article  IV.  of  the  constitution 
of  tiiis  state,  it  is  declared  that  "  the  legislature  shall  not  pass 
any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the 
obligation  of  contracts,  or  depriving  a  party  of  any  remedy 
for  enforcing  a  contract  which  existed  when  the  contract  was 
made."     This  last  clause  relative  to  the  remedy  appears  to 
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have  but  little,  if  it  has  any,  force,  for  it  has  recently  been 
decided  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  Louisiana  v.  New  Orleans,  102  U.  S.  203,  that  the 
provision  securing  the  inviolability  of  the  contract,  is  as  a 
necessary  consequence,  protective  of  the  remedy,  such  con- 
struction being  justified  from  the  consideration  that  the  oblig- 
atory force  of  a  contract,  in  the  constitutional  sense,  resides  in 
its  legal  enforceability,  and  that  when  the  contract  is  pre- 
served from  invasion,  the  means  by  which  the  parties  to  it 
can  be  compelled  to  observe  its  stipulations,  are  likewise,  by 
inevitable  implication,  preserved.  Whether  we  therefore  re- 
gard this  provision  as  it  exists  in  the  constitution  of  the  United 
States,  or  as  it  exists  in  that  of  this  state,  the  same  inquiry  is 
presented,  vi25.,  whether  this  statute  of  1880  deprives  this  de- 
fendant of  a  remedy  which  was  in  force  at  the  time  he  entered 
into  these  engagements  with  the  city. 

Assuming  for  the  moment,  for  the  purpose  of  exposition, 
that  the  authority  to  impose  taxes  in  order  to  pay  the  public 
debts  of  the  corporation,  as  it  was  lodged  in  the  common 
council  when  these  bonds  were  issued,  was  irrepealable,  so  far 
as  related  to  past  debts ;  that  the  defendant,  as  a  creditor,  had 
the  legal  right  to  require,  by  the  means  of  a  mandamus,  such 
right  of  taxation  to  be  j)ut  into  effect  in  his  favor,  there  would 
seem  to  be  no  reasonable  ground  for  a  doubt  that  this  law  of 
1880,  just  referred  to,  is  an  invasion  of  the  constitutional 
rights  of  the  bondholder.  Viewing  the  matter  from  the  stand- 
point of  the  assumptions  just  stated,  it  would  obviously  follow 
that  having  originally  a  complete  and  highly  effective  rem- 
edy, the  creditor  has  been  turned  over  to  a  remedy  utterly 
inadequate  and  altogether  precarious ;  for,  instead  of  a  right 
to  a  judicial  order  upon  the  municipal  authorities  to  raise,  by 
taxation,  the  amount  of  the  moneys  due  him,  he  is,  by  this 
later  legislation,  enforced  to  accept,  from  year  to  year  it  may 
be,  a  quota  of  such  sum  as  a  judicial  tribunal  may,  in  its  dis- 
cretion, declare  can  be  realized  from  taxation  without  injury 
to  the  interests  of  creditors  whose  debts  have  not  matured. 
The  substitution  of  such  a  means  of  redress  as  this  latter  one 
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for  the  assumed  right  of  the  defendant  to  a  mandamus  enjoin- 
ing the  imposition  of  a  special  tax  in  his  favor,  would  be  so 
clear  an  invasion  of  his  constitutional  prerogative,  that,  to 
ray  mind,  the  subject  will  admit  of  no  argument.  Such  a 
result  will  be  assumed  as  a  self-evident  proposition  ;  and, 
consequently,  the  only  questions  that  are  debatable  are,  whether 
the  municipal  franchise  to  tax,  and  the  right  of  a  creditor  to 
a  mandamus  to  compel  its  exercise,  was,  in  a  constitutional 
point  of  view,  beyond  the  sphere  of  subsequent  legislation. 

These  are  the  issues  which  were  the  principal  matters  of 
discussion  before  this  court,  and  which  have  been  treated  with 
much  acuteness  and  force  of  reasoning  in  the  briefs  of  the  re- 
spective counsel. 

The  first  argument  tiiat  was  urged  in  behalf  of  the  plaintiff 
in  error  was,  that  the  power  to  tax,  with  which  this  city 
council  was  clothed  at  the  dates  of  these  contracts,  was  a  dis- 
cretionary power,  the  charter  providing  that  this  body,  in  each 
year,  should  be  empowered  to  raise  such  sum  or  sums  of 
money  as  it  "  should  deem  expedient "  for  the  purpose  desig- 
nated. It  was  insisted  that  this  reference  to  the  judgment  of 
the  council  as  to  the  expediency  of  raising  any  given  amount 
of  money  in  a  particular  year,  put  the  matter  entirely  in  its 
discretion  and  removed  it  beyond  the  supervisory  control  of 
the  courts.  But  the  words  thus  emphasized  are,  in  truth, 
valueless  for  any  legal  purpose,  for  if  they  should  be  entirely 
erased  from  the  sentence  in  wiiich  they  stand,  the  sense  of  the 
clause  would  remain  unaltered.  Every  legislative  grant  to  a 
municipal  body  to  exercise  the  power  of  local  taxation,  carries 
with  it,  unless  tiie  terms  of  such  grant  are  restrictive,  the 
authority  to  levy  such  an  amount  of  moneys  for  the  public 
uses  as  such  body  may  deem  expedient.  In  almost  all  instances 
the  sums  to  be  raised  are  left  to  the  judgment  of  the  taxing 
body.  But  such  judgment  cannot  be  capriciously  exercised, 
and  must  be  conformed  to  those  standards  of  conduct  which 
are  the  acknowledged  measures  of  legal  obligation.  If  it 
seeks  to  violate  such  principles  the  judicial  tribunals  are  bound 
to  intervene.     A  municipality,  so  long  as  the  ability  and  the 
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means  of  imposing  and  collecting  taxes  are  left  to  it,  cannot 
refuse  to  exercise  such  capacities  simply  on  the  ground  that, 
under  the  circumstances,  it  finds  it  inexpedient  to  pay  its 
debts.  I  have  found  nothing  in  the  phraseology  of  this  par- 
ticular charter,  in  the  respect  in  question,  which  has  a  ten- 
dency to  distinguish  it  from  the  ordinary  case  of  a  munici- 
pality endowed,  in  the  ordinary  form,  with  a  power  to  raise 
moneys  for  public  uses  by  means  of  taxation. 

Another  consideration  considerably  pressed  upon  the  atten- 
tion of  the  court  against  the  enforcement  of  the  taxing  power 
to  pay  this  judgment  was,  that  such  judgment  is  founded  on  a 
bond  which  was  issued  to  raise  money  to  pay  for  municipal 
improvements,  and  that  in  the  charter  of  this  city  there  is  a 
special  provision  tliat  the  costs  of  such  improvements  shall  be 
assessed  upon  the  owners  of  lands  upon  the  line  of  the  street 
so  improved.  It  is  true  that  such  a  provision  is  to  be  found 
in  the  charter  of  this  city,  but  such  provision,  as  is  conclu- 
sively established  by  the  existence  of  the  judgment  in  this 
case,  was  not  of  such  a  character  as  to  compel  this  creditor  to 
resort  to  it  as  the  sole  means  provided  for  the  recovery  of  his 
debt.  Had  such  been  its  effect,  it  would  have  afforded  a  de- 
fence to  the  action  which  has  resulted  in  this  judgment.  Under 
the  circumstances  now  exhibited,  the  inference  is  one  of  law 
that  this  bondholder,  when  he  entered  into  his  engagement 
with  the  city,  had  the  right  to  look,  for  the  repayment  of  his 
money,  not  only  to  the  supposed  ability  of  the  municij)al 
authority  to  impose  a  special  tax  on  the  lands  benefited  by 
the  improvement,  but,  as  well,  to  its  other  sources  of  revenue. 
That  these  bonds,  even  if  they  are  to  be  assumed  to  be  of  the 
class  known  as  improvement  bonds,  as  was  alleged  by  coun- 
sel, must  now  be  held  to  have  imposed  a  general  liability  upon 
this  corporation,  is  plainly  ruled  by  the  case  of  United  States 
V.  New  Orleans,  98  U.  S.  381.  But,  in  point  of  fact,  the 
argument  upon  this  head  is  as  irrelevant  as  it  is  untenable,  for 
there  is  nothing  which  appears  in  any  wise  before  this  court 
which  serves  to  show  that  the  debt,  of  which  these  bonds  were 
the  evidence,  was  in  any  respect  connected  with  any  local  im- 
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provement  whatever.  All  that  this  court  cau  know  upon  this 
subject,  as  the  case  is  here  presented,  is  that  this  corporation 
became  indebted  to  this  defendant  in  error,  and  consequently 
gave  to  him  those  obligations  on  which  he  has  obtained  this 
judgment. 

But  it  was  further  urged,  in  oj)position  to  this  judgment  in 
the  court  below,  that  the  writ  of  mcmdanus  is  not,  in  a  consti- 
tutional sense,  "  a  remedy  for  enforcing  a  contract,"  and  that  if 
it  be  such  remedy  it  is  a  discretionary  writ,  and  finally,  that  the 
power  of  taxation  confided  to  a  municipal  corporation  could, 
unless  in  certain  exceptional  cases,  be  withdrawn  or  modified 
at  the  pleasure  of  the  legislature. 

The  proposition  that  the  writ  in  question  is  not  a  remedy 
for  the  enforcing  a  contract  is,  it  seems  to  me,  plainly  inad- 
missible. It  is  true  that  it  is  not  one  of  the  usual  methods 
for  that  end,  but  it  is  one  of  the  extraordinary  instrumental- 
ities. If  a  judgment  should  be  obtained  in  an  inferior  court, 
and  such  court  "should  refuse,  without  legal  reason,  to  issue 
an  execution  upon  it,  the  mandamus  compelling  such  action 
would  be  as  much  a  remedy  for  enforcing  such  contract  as 
would  be  either  the  judgment  or  final  process.  And  so  in 
many  other  cases  which  might  be  enumei-ated.  That  a  mu- 
nicipal corporation  owing  a  debt  will,  under  common  circum- 
stances, be  compelled  by  the  use  of  this  power  to  procure  the 
funds  to  defray  such  debt,  is  a  well-known  procedure,  and  in 
such  instances  I  see  no  reason  for  the  assertion  that  this  writ 
is  not  strictly  a  remedy  for  the  enforcement  of  an  agreement. 
The  contention  is  not  countenanced  by  authority  and  is  not 
sustainable. 

With  regard  to  the  position  that  the  writ  is  one  resting  in 
the  discretion  of  the  court,  and  that  therefore  it  will  not  be 
issued  when,  on  the  whole,  its  effect  would  be  detrimental  to 
public  interests,  it  is  to  be  observed,  in  the  first  place,  that  a 
concession  of  the  tenability  of  such  position  could  not  purge 
this  act  of  1880  from  the  taint  of  unconstitutionality.  Even 
on  the  assumption  designated,  such  act  would  impair  the 
remedy,  as  its  effect  is  to  hem  in  and  weaken  the  power  of  the 


JUNE  TERM,  1882.  419 


Kahwav  v.  Munday. 


court,  iu  the  exercise  of  its  authority  by  force  of  such  writ. 
But  for  this  statute  the  court,  let  us  say,  in  its  discretion, 
could  order  the  whole  of  the  judgment  debt  to  be  levied  by 
taxation ;  by  force  of  such  statute  only  a  certain  amount  of 
such  debt  could  be  authorized  to  be  raised.  It  is  manifest, 
therefore,  that  this  statute  of  1880  is  as  illegitimate,  if  the 
.process  of  mandamus  is  to  be  regarded  as  discretionary,  as 
it  would  be  if  we  were  to  hold  that  such  writ  is  a  remedy 
enuring  to  a  party  as  of  absolute  right.  The  consequence  is, 
that  with  respect  to  the  judicial  discretion  to  be  exercised  iu 
the  present  case,  we  would  have  to  regard  the  question  as 
qualified  or  conditioned  by  the  provisions  of  the  act  of  1878, 
{and  which  is  unrepealed  if  the  act  of  1880  is  invalid,)  which 
declares  that  when,  under  the  circumstances  mentioned,  a  copy 
of  an  execution  shall  have  been  served  on  the  assessor  of  the 
city,  it  shall  be  his  duty  "  to  assess  and  levy,  in  addition  to 
regular  taxes,  the  amount  due  upon  said  execution."  This 
legislative  provision,  it  must  be  owned,  vests  in  the  judgment 
creditor  a  right  to  have  his  debt  paid  from  the  source  speci- 
fied ;  the  statute  makes  no  allowance  for  the  pecuniary  em- 
barrassments or  the  insolvency  of  the  corporation  ;  the  man- 
date of  the  act  is,  that  in  every  case  and  in  all  situations,  upon 
the  requisite  proceedings  being  taken  the  sum  due  must  be 
assessed  and  collected.  It  is  believed  no  precedent  can  be 
found  of  courts,  upon  a  proper  application,  refusing  to  require 
an  officer  to  discharge  such  a  duty,  so  specific  and  remedial, 
with  regard  to  a  purely  private  right,  as  this.  In  the  case  of 
City  of  Galena  v.  Amy,  5  Wall.  705,  it  was  urged  that  a  man- 
damus should  not  issue  to  compel  taxation  in  order  to  pay  a 
judgment,  on  the  ground  of  the  largeness  of  the  claim  and 
the  inability  of  the  city  to  pay  it,  but  the  court  rejected  the 
plea,  saying:  "We  can  give  no  weight  to  considerations  of 
this  character  when  placed  in  the  scale  as  a  counterpoise  to 
the  contract,  the  legal  rights  of  the  creditor  and  our  duty  to 
enforce  them."  And  such  language  would  seem  particularly 
appropriate  in  the  present  instance,  when  we  have  before  us  a 
statute  giving  the  creditor  a  specified  remedy  to  obtain  satis- 
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faction  of  his  judgment,  for,  in  prescribing  such  remedy,  it 
was  for  the  legislature  to  define  the  exceptions  to  its  use,  if 
there  were  to  be  such.  This  has  not  been  done.  The  act  says, 
in  every  case  the  judgment  creditor  shall  have  an  assessment 
made  in  his  favor ;  is  it  competent  for  the  court  to  say  that  he 
shall  not  have  it  in  a  certain  class  of  cases  ?  The  scheme  of 
the  statute  may,  as  applied  to  present  circumstauces,  be  an 
unwise  one,  but  as  it  is  the  law  it  is  difficult  to  see  how  the 
court  can  refuse  to  execute  it.  The  allowance  of  the  writ  of 
mandamics  is  certainly,  in  some  cases,  an  act  resting  in  judi- 
cial discretion,  but  such  right  of  judgment  does  not  embrace 
the  province  of  supervising  legislative  acts  creating  private 
rights,  and  of  refusing,  occasionally,  to  put  them  in  force  from 
motives  of  supposed  expediency  or  public  policy.  It  would 
be  difficult  to  find  any  sanction  in  reason  or  in  judicial  decis- 
ions for  such  an  exercise  of  judicial  authority. 

I  turn,  then,  to  the  last  exception  taken  to  the  proceedings 
in  the  court  below,  and  that  is  that  the  taxing  power  of  tliis 
city,  as  it  existed  at  the  time  when  these  contracts  were  entered 
into,  was  repealable  at  the  will  of  the  legislature,  and  that, 
consequently,  the  modification  of  such  power  made  by  the  act 
of  1880  was  constitutional. 

The  argument  on  this  branch  proceeded  on  the  ground  that 
as  the  franchise  to  lay  taxes  was  a  part  of  the  prerogative  of 
the  state,  it  could  not  be  implied  that  a  municipal  corporation 
to  which  a  portion  of  such  prerogative  was  granted,  had,  by 
merely  entering  into  a  contract,  imposed  upon  itself  an  obli- 
gation to  use  such  franchise  in  the  fulfillment  of  its  stipula- 
tions. It  was  insisted  that  the  cases  in  the  United  States 
court  have  gone  no  further  than  to  hold  that  the  legislative 
control  over  the  municipal  capacity  to  impose  taxes  continued 
nntrammeled,  except  in  cases  in  which  such  capacity  had 
entered  into  the  contract  sought  to  be  enforced  by  way  of 
security  for  its  performance,  or  where  a  judicial  order  iiad 
been  made  for  the  exercise  of  such  power  in  a  particular  case, 
before  its  revocation  by  the  legislature.  It  is  not  to  be  denied 
that  this  position  has  some  color  of  legality  from  certain  ex- 
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pressions  appearing  in  the  case  of  Merriwether  v.  Garrett,  102 
U.  S.  472,  and  if  that  were  the  last  case  iu  the  Supreme 
Court  of  the  United  States  treating. of  this  subject,  this  topic 
of  the  argument  would  require  grave  consideration.  But  such 
is  not  the  situation,  for  the  decision  referred  to  has  been  ex- 
plained in  the  later  judgment  given  in  Wolff  v.  New  (Means, 
103  U.  S.  358.  And,  indeed,  tliis  last-named  decision  is,  in 
all  important  respects,  so  pertinent  to  the  inquiry  now  before 
this  court,  that  it  not  only  displaces  the  case  of  Merriwether 
V.  Garrett  from  its  position  of  being  a  possible  authority  iu 
favor  of  the  plaintiif  in  error,  but  must  be  held  to  have  de- 
cided all  the  essential  questions  which  were  discussed  on  the 
argument  iu  the  present  case.  In  tlie  case  of  Wolff  v.  New 
Orleans,  above  mentioned,  the  general  rules  propounded  are 
that  laws  are  void  which  withdraw  or  restrict  the  taxing 
power  of  a  city  so  as  to  impair  the  obh'gation  of  its  contracts, 
made  under  a  pledge,  expressly  or  impliedly  given,  that  it 
should  be  exercised  for  their  fulfillment,  and  that  a  mandamus 
will  lie  to  enforce  it  at  the  suit  of  the  party  to  a  contract  who 
has  no  other  adequate  remedy.  The  facts  giving  rise  to  these 
resolutions  were,  in  general,  of  the  same  character  with  those 
now  under  consideration.  It  was  like  the  plan  of  the  statute 
now  in  question,  a  legislative  attempt  to  relieve  an  insolvent 
city  from  the  pressure  of  its  debts,  and  a  mandamus  was  ap- 
plied for  to  compel  the  exercise  of  the  municipal  power  of 
taxation  in  favor  of  a  judgment  creditor.  That  judgment 
was  on  certain  bonds  which  had  been  issued  by  the  city  by 
virtue  of  an  act  which  made  no  provision  for  the  use  of  the 
taxing  power  for  the  payment  of  the  principal  sum  secured  by 
such  obligations.  At  the  time  of  putting  forth  such  contracts 
the  city  possessed  a  general  power  to  raise  moneys  by  taxation 
for  the  payment  of  its  debts,  and  it  was  this  power  which,  by 
the  subsequent  legislation,  was  sought  to  be  controlled  and 
narrowed.  The  decision  of  the  court  was  that  this  latter  law 
was  void,  inasmuch  as  it  impaired  the  remedy  to  which  the 
bondholder  iiad  the  right  to  look  when  he  became  the  creditor 
of  the  corporation.     The  following  quotations  from  the  opin- 


422       COURT  OF  ERRORS  AND  APPEALS. 

Kahway  v.  Munday. 

ion  of  the  court  in  this  case  will  show  its  close  pertinency  ort 
the  present  occasion  :  "  The  argument  in  support  of  the  act,"^ 
says  the  opinion,  "  is  substantially  this  :  that  the  taxing  power 
belongs  exclusively  to  the  legislative  department  of  the  gov- 
ernment, and  when  delegated  to  a  municipal  corporation  may,, 
equally  with  other  powers  of  the  corporation,  be  revoked  or 
restricted  at  the  pleasure  of  the  legislature.  It  is  true  that 
the  power  of  taxation  belongs  exclusively  to  the  legislative 
department,  and  that  the  legislature  may  at  any  time  revoke,, 
at  its  pleasure,  any  of  the  powers  of  a  municipal  corporation, 
including,  among  others,  that  of  taxation,  subject,  however,  to 
this  qualification,  which  attends  all  state  legislation,  that  its- 
action  in  that  respect  shall  not  conflict  with  the  prohibitions 
of  the  constitution  of  the  United  States,  and,  among  other 
things,  shall  not  operate  directly  upon  contracts  of  the  corpo- 
ration so  as  to  impair  their  obligation  by  abrogating  or  lessen- 
ing their  means  of  enforcement.  Legislation  producing  this 
latter  result,  not  indirectly  as  a  consequence  of  legitimate 
measures  taken,  as  will  sometimes  happen,  but  directly  by 
operating  upon  those  means,  is  prohibited  by  the  constitution 
and  must  be  disregarded — treated  as  never  enacted — by  all 
courts  recognizing  the  constitution  as  the  paramount  law  of 
the  land.  This  doctrine  has  been  repeatedly  asserted  by  this- 
court  when  attempts  have  been  made  to  limit  the  power  of 
taxation  of  a  municipal  body,  upon  the  faith  of  which  con- 
tracts have  been  made,  and  by  means  of  which  alone  they 
could  be  performed.  So  long  as  the  corporation  continues  in 
existence,  the  court  has  said  that  the  control  of  the  legislature 
over  the  power  of  taxation  delegated  to  it,  is  restrained  to 
cases  where  such  control  does  not  impair  the  obligation  of  con- 
tracts made  upon  a  pledge,  expressly  or  impliedly  given,  that 
the  power  should  be  exercised  for  their  fulfillment." 

From  these  extracts  from  this  opinion,  it  will  be  perceived 
that  what  is  decided  is  this:  that  when  a  municipal  corpora- 
tion is  in  possession  of  a  general  power  to  lay  taxes  for  tiie 
payment  of  its  debts,  and  such  corporation,  so  circumstanced, 
enters  into  a  contract  for  the  payment  of  money,  such  taxing 
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power,  by  implication,  is  pledged  as  a  security  for  the  per- 
formance of  such  contract,  and  that,  as  a  result,  the  taxing 
power  so  pledged  cannot  be  curtailed  or  impaired  by  any  sub- 
sequent legislation,  so  far  as  respects  the  party  to  such  con- 
tract. As  supplementary  to  these  propositions,  it  was  further 
held  that  the  party  claiming  under  such  contract  had  the 
legal  right  to  a  mandamus,  notwithstanding  the  alleged  in- 
solvency of  the  corporation,  to  enforce  the  city  to  exercise  such 
taxing  power  in  his  behalf. 

It  is  not  perceived  how  this  reported  case  is  to  be  distin- 
guished from  the  case  now  before  us  for  decision,  and  as,  upon 
the  subjects  involved,  its  determinations  are  of  imperative  and 
indisputable  authority,  such  subjects  must,  as  it  is  conceived, 
be  considered  to  be  res  ad  judicata. 

With  respect  to  the  complaint  that  the  court  below  refused 
to  consolidate  the  proceedings  in  the  several  writs  of  man- 
damus, in  conformity  with  the  requisition  to  that  effect  con- 
tained in  the  act  of  1880,  it  is  sufficient  to  say  that  such  mat- 
ter has  not  been  placed  before  this  court  by  this  writ  of  error. 
It  is  not  shown  that  a  motion  to  consolidate  these  cases  was 
made  in  the  Supreme  Court,  or  that  any  judgment  was  passed 
with  respect  to  that  subject. 

The  judgment  is  affirmetl. 

For  aJirmance—TnE  Chief  Justice,  Depue,  Knapp, 
ScuDDER,  Van  Syckel,  Clement,  Cole,  Whitakee, 
Green.     9. 

For  reversal — None. 
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STATE,  EX  REL.  PIERSON,  COUNTY  COLLECTOR,  v.  MAYOR 
AND  COMMON  COUNCIL  OF  NEWARK. 

The  board  of  freeholders  of  the  county  of  Essex  being  directed  to  as- 
sess the  interest  on  the  costs  of  laying  certain  avenues,  in  the  ratio  of 
one-half  on  the  cities  and  townships  benefited  by  such  avenues,  and 
the  other  half  on  the  county  at  large,  laid  an  undue  portion  on  the 
co«nty,  whereby  the  city  of  Newark  was  injured.  Held,  such  city  had 
the  right  to  a  caUorari  to  have  such  apportionment  reviewed. 
Further  held,  that  the  payment  of  the  tax  under  such  illegal  appor- 
tionn:kent  by  the  individual  citizens,  did  not  prevent  the  city  from  set- 
ting aside  the  same. 

Held  further,  that  althougli  such  tax  had  been  collected,  the  court,  in 
the  exercise  of  its  discretion,  would  not  aid  the  county  by  mandamus 
lo  obtain  the  moneys  so  illegally  exacted. 


There  were  two  of  these  cases  argued  together,  the  one 
being  on  a  certiorari,  the  other  on  an  application  for  a  man- 
damxui. 

For  the  plaintiflf  in  error,  John  W.  Taylor. 
For  the  defendant  in  error,  Henry  Young. 

The  opinion  of  tiie  court  was  delivered  by 

Beasley,  Chief  Justice.  The  ceiiiorari  in  this  case  was 
addressed  to  the  board  of  chosen  freeholders  of  the  county  of 
Essex,  and  required  such  body  to  send  to  the  Supreme  Court, 
in  the  language  of  the  writ,  "a  certain  assessment  of  county 
taxes  for  road  board  purposes,  made  by  the  said  board  of 
chosen  freeholders  of  tiie  said  county  of  Essex  for  the  year 
1879,  and  now  in  process  of  collection." 

The  assessment  which  had  thus  been  put  in  litigation  had 
been  made  under  the  following  circumstances :  By  the  Road 
Board  act  of  1870,  the  freeholders  were  required  to  apportion 
the  interest  due  on  the  cost  of  constructing  avenues  in  Essex 
county  in  the  ratio  of  one-half  on  the  towns,  cities  and  town- 
ships through  which  such  avenues  were  constructed,  and  the 


JUNE  TERM,  1882.  425 


Pierson  v.  Mayor,  &c.,  of  Newark. 


remaining  half  on  the  county  at  large.  In  the  year  1877,  the 
freeholders  included  in  the  general  county  levy  the  sum  of 
$65,897.38,  for  interest  on  the  cost  of  constructing  these  ave- 
nues, instead  of  making  distribution  of  it  as  the  act  directed, 
whereby  the  city  of  Newark  was  called  upon  to  pay  the  sum 
of  $47  754.27  in  excess  of  the  amount  for  which  it  was  legally 
liable.  That  assessment  was  set  aside  by  the  Supreme  Court 
on  certiorari,  the  ruling  being  that  the  city  was  not  a  debtor 
for  any  part  of  the  moneys  in  question.  Under  an  agreement 
for  restitution,  the  city,  while  the  proceedings  under  the  cer- 
ticM^aH  were  pending,  paid  to  the  county  the  tax  in  dispute, 
and  also  a  similar  tax  for  the  year  1878.  In  April,  1 879,  in 
accordance  with  the  decision  of  the  Supreme  Court  and  of  the 
above-mentioned  stipulation,  the  county  repaid  to  the  city  the 
moneys  thus  received,  and  then  in  the  same  year  so  appor- 
tioned the  county  taxes  as  to  impose  on  the  city  of  Newark  a 
considerable  part  of  the  moneys  from  the  payment  of  which 
it  had  been  judicially  declared  to  be  exempt.  The  certiorari 
in  the  present  case  brought  before  the  Supreme  Court  this  last 
apportionment,  and  the  judgment  in  that  tribunal  setting  aside 
and  vacating  such  apportionment,  is  the  subject  of  the  present 
writ  of  error. 

From  this  statement  of  the  facts  of  the  case,  it  is  perfectly 
clear  that  the  city  of  Newark  should  not,  in  justice,  be  obliged 
to  pay  any  part  of  the  moneys  in  question.  So  far,  the  matter 
is  res  adjudicata  in  the  Supreme  Court,  and  likewise  in  this 
court,  for  the  decision  of  the  former  court,  on  the  first  certio- 
rari, was  affirmed  by  a  judgment  standing  on  our  records. 
The  arguments  urged  before  us  against  the  judgment  under 
review  are,  consequently,  exclusively  of  a  technical  character. 
These  are  the  objections  relied  (m  : 

First,  it  is  insisted  that  as  tiie  city  of  Newark  is  not  the 
party  assessed,  the  tax-payers  being  such  parties,  it  cannot 
assail  this  assessment  on  the  ground  of  its  illegality.  But  the 
answer  to  this  argument  is,  that  the  city  is  the  party  in  this  case 
that  has  been  primarily  wronged,  for  this  illegal  apportion- 
ment has  been  made  against  it  as  one  of  the  subdivisions  of 
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the  county.  But  it  is  further  said,  in  this  same  relation,  that 
conceding  that  the  city  had  the  right  to  prosecute  this  writ, 
that  such  right  must  be  that  of  standing  as  the  representative 
of  the  tax-payers,  and  that  as  such  tax-payers  have  vohinta- 
rily  paid  the  tax  in  question,  neither  they  nor  their  agent  can 
now  object  to  the  validity  of  the  tax  so  paid.  If  we  were  tO' 
adopt  the  theory  of  representation  on  which  this  exception  is 
founded,  in  order  to  defeat  the  right  of  the  city  to  take  the 
ground  assumed  by  it,  this  case  would  have  to  show  that  not 
only  some,  or  most,  but  that  all  of  the  tax-payers  had  made 
voluntary  payments  of  these  moneys,  Avhereas  the  record  and 
return  before  us  do  not  manifest  that  any  part  of  them  was 
paid.  All  that  we  know  upon  the  subject  is,  that  the  writ  of 
certiorari  states  that  at  the  time  of  its  teste  the  moneys  as- 
sessed were  in  the  process  of  collection.  The  absence  of  the 
requisite  proof  is  therefore  fatal  to  the  alleged  estoppel,  but 
before  leaving  the  subject  it  may  not  be  amiss  to  state  that 
this  notion  of  the  corporation  in  this  instance  being  the  rep- 
resentative of  the  tax-payers  in  the  sense  that  their  action  can 
estop  the  city  in  the  vindication  of  its  right  to  have  an  ap- 
portionment of  the  taxes  made  in  the  mode  prescribed  in  the 
act,  is  not  concurred  in.  The  apportionment  in  question  is  an 
injury  to  the  city  in  its  corporate  capacity. 

But  again  it  is  said  that  if  the  city  was  entitled  to  prose- 
cute this  writ,  it  applied  for  such  process  at  too  late  a  period, 
and  that  on  that  account  the  objections  made  to  this  assess- 
ment ought  not  to  be  considered. 

I  am  inclined  to  think  that  no  laches  in  the  respect  in  ques- 
tion is,  under  the  circumstances,  imputable  to  this  defendant 
in  error,  but  if  such  were  the  fact,  this  exception  should  have 
been  made  in  the  court  below.  The  proper  course  would 
have  been  to  move  to  dismiss  the  certiorari,  and  the  record 
does  not  show  that  any  such  step  was  taken.  It  is  altogether 
irregular  to  raise  it  at  this  stage  of  the  proceedings. 

The  last  defect  in  the  proceedings  insisted  on  is,  that  the 
certiorari  requires  the  freeholders  to  certify  to  the  court  "a 
certain  assessment  of  county  taxes,"  whereas  it  is  said  there 
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could  be  no  assessment  by  such  board,  as  it  merely  orders 
money  to  be  raised  for  county  purposes,  and  which  money  is 
afterwards  assessed  by  assessors,  and  that  there  is  no  assess- 
ment before  the  intervention  of  such  latter  officers.  As  a  legal 
point,  this  exception  has  no  force ;  and  even  as  a  verbal  criti- 
cism it  is  far-fetched.  The  board  of  freeholders  is  required' 
by  tlie  statute  to  distribute,  in  a  certain  ratio,  the  burthen  of 
this  tax  between  the  cities,  townships  and  county ;  such  ap- 
portionment is  an  assessment,  and  it  is  styled  such  in  the  re- 
turn to  the  present  certiorari,  a  return  which  has  the  signa- 
ture of  the  counsel  who  now  puts  forward  this  objection. 

The  judgment  of  the  Supreme  Court,  in  this  case,  must  be- 
affirmed. 

From  this  result  it  necessarily  follows  that  the  appli- 
cation of  the  board  of  freeholders  for  a  peremptory  mandamus 
requiring  the  city  of  Newark  to  pay  it  the  moneys  above 
mentioned,  was,  in  the  opinion  of  this  court,  properly  rejected 
in  the  court,  below.  In  a  suit  for  a  mandamus,  the  applicant 
for  the  writ  must  show  a  clear  legal  right ;  and  in  matters  of 
public  interest,  that  the  enforcement  of  such  right  will  not 
occasion  general  inconvenience.  In  the  present  case  the 
setting  aside,  in  the  procedure  by  virtue  of  the  wa-it  of  certio- 
rari, of  the  illegal  apportionment  of  the  county  taxes,  with- 
drew from  this  board  of  freeholders  every  semblance  of  a 
rightful  claim  to  the  moneys  in  question.  In  fact,  as  the 
matter  now  stauds,  it  appears  that  these  freeholders  have 
committed  a  legal  misfeasance,  and  are  here  asking  this  court 
to  help  them  realize  the  fruits  of  it.  The  argument  by  which 
it  is  sought  to  lead  to  this  undesirable  end  is,  that  as  these 
taxes  have  been  levied  and  raised  they  must  be  paid  to  the- 
county  in  virtue  of  the  assessment  made  in  its  favor.  In 
support  of  this  position,  decisions  are  referred  to  which  de- 
clare the  rule  that  it  is  forbidden  to  ministerial  officers  en- 
gaged in  collecting  taxes  to  question  either  the  legality  of 
their  imposition  or  the  right  of  the  corporate  bodv  in  whose 
behalf  they  have  been  assessed.  But  in  answer  to  this,  it  is 
to  be  observed  that  this  inandamiLs,  as  it  is  prayed  for,  is  to- 
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go,  not  against  a  mere  ministerial  officer,  but  against  the 
mayor  and  common  council  of  the  city  of  Newark  in  their 
corporate  capacity,  so  that  the  county  is  here  endeavoring  to 
take  from  one  of  its  subdivisions  tiiese  moneys  to  which  it 
has  been  judicially  decided  that  the  county  has  no  title.  These 
moneys  have  been  illegally  exacted  from  the  citizens  of  the 
city  of  Newark ;  and  although  they  have  been  paid  over  to 
the  collecting  officers,  they  do  not  belong,  of  right,  to  the 
<;ounty,  and  the  court,  under  the  peculiar  circumstances  of  the 
case,  will  not,  by  the  exercise  of  a  discretionary  power,  aid  it 
in  its  effort  +0  take  possession  of  them.  Indeed,  success  in 
the  present  attempt  would  have  laid  the  way  for  a  repetition 
of  the  wrongful  procedure  in  question,  and  these  unlawful 
burthens  might  have  been  annually  hereafter  laid  upon  the 
city  by  this  board  of  freeholders  in  spite  of  the  courts  and  of 
the  statute. 

The  judgment  of  the  Supreme  Court,  in  this  case  also, 
should  be  affirmed. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
Dixon,  Knapp,  Magie,  Parker,  Reed,  Scudder,  Clem- 
ent, Cole,  Green,  Kirk,  Paterson,  Whitaker.     14. 

For  reversal — None. 


MAYOR  AND  ALDERMEN  OF  JERSEY  CITY  v.  GEORGE  H. 
SACKETT  ET  AL. 

1.  A  suit  for  tiie  s>im  awarded  a  land-owner  for  the  taking  of  his  land  for 
the  use  of  a  street,  is  founded  on  tlie  statute,  and  is  not  barred  under 
the  statute  of  limitations  by  the  lapse  of  six  years. 

2.  Land  was  taken  as  a  street  and  a  sum  awarded  the  land-owner,  who 
subsequently,  before  the  payment  of  the  award,  made  a  map  with  that 
street  marked  upon  it,  and  sold  lands  with  reference  to  such,  map. 
Held,  that  as  a  matter  of  law  such  acts  did  not  necessarily  amount  to 
a  dedication. 
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On  error  to  the  Circuit  Court  of  the  county  of  Hudson. 
For  the  plaintiffs  in  error,  Leon  Abbett. 
For  the  defendants  in  error,  G.  Collins. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  was  a  cause  tried  before 
the  judge  of  the  Circuit  Court  of  the  county  of  Hudson,  a 
jury  having  been  waived. 

The  suit  was  for  the  amount  of  an  award  of  damages  sus- 
tained from  the  laying  out  of  a  public  street  over  the  lands 
of  the  plaintiff.  The  award  in  question  was  made  on  July 
20th,  1868,  that  being  the  date  of  its  confirmation  by  the 
board  of  aldermen,  and  on  the  same  day  such  avenue  was 
declared  by  the  board  to  "  be  extended  as  a  public  street." 

The  first  defence  set  up  to  this  claim  is,  that  it  accrued 
more  than  sjx  years  before  the  inception  of  the  suit,  and  was, 
therefore,  barred  by  the  statute  of  limitations.  The  view 
upon  which  the  case  at  the  Circuit  was  decided  adversely  to 
this  position  was,  that  the  action  was  not  founded  in  a  con- 
tract, express  or  implied,  but  on  the  statute  requiring  payment 
for  damages  done  to  the  knd-owner  in  the  appropriation  of 
his  property  to  the  public  use,  and  that,  consequently,  the 
provision  of  the  statute  which  was  invoked  was  inapplicable. 
This  interpretation  coincides  in  all  respects  with  the  decision 
of  the  Supreme  Court,  promulgated  at  its  last  terra  in  the  case 
of  Cowenhoven  v.  Freeholders  {ante  p.  232),  and  in  that  inter- 
pretation this  court  concurs.  In  this  particular  there  is  no- 
error  in  the  proceedings. 

There  is  but  a  single  other  error  assigned,  and  that  is  that 
the  plaintiff  dedicated  to  the  public  use  the  lands  in  question, 
and  consequently  cannot  claim  these  moneys  awarded  to  him. 

But  upon  this  point,  as  a  matter  of  fact,  the  judge,  exer- 
cising the  province  of  a  jury,  found  that  the  premises  in  ques- 
tion had  not  been  dedicated  to  the  purposes  de-signated.  1  do 
not  think  it  possible  to  say  that  there  was  legal  error  in  this 
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<;onclusiou.  The  alleged  gift  of  a  public  easement  consisted 
ill  the  recognition  of  the  avenue  in  question  on  a  certain  map, 
and  in  certain  conveyances  made  by  the  plaintiffs.  But  such 
recognitions  were  a  long  time  after  the  date  of  this  award, 
and  the  date  of  the  taking  of  the  easement  by  the  public. 
Under  the  state  of  facts  then  existing,  it  would  be  singular 
if  the  land-owner  could  not,  without  any  intention  to  abandon 
his  claim  to  the  amount  awarded  to  him,  refer  to  such  condi- 
tion of  things.  Nothing  could  be  more  unreasonable  than  to 
hold  that  when  land  has  been  appropriated  to  the  public  use 
as  a  street,  and  the  owner  has  become  entitled  to  a  fixed  com- 
pensation, that  the  making  of  a  map  with  such  street  marked 
upon  it,  and  a  sale  of  lands  by  such  map,  manifests  an  intent 
■on  the  part  of  such  land-owner  to  relinquish  his  claim  to  the 
•compensation  awarded,  and  to  make  a  gratuitous  grant  of  his 
property  to  the  public  use. 

The  judgment  should  be  affirmed. 

For  affirmance — The  Chief  Justice,  Depue,  Dixon, 
JVIagie,  Parker,  Reed,  Scudder,  Van  Syckel,  Clem- 
ent, Cole,  Green,  Kirk,  Pateeson,  Whitaker.     14. 

For  reversal — None. 


EVENING  .JOURNAL  ASSOCIATION,   PLAINTIFF  IN  ERROR, 
V.  ALLAN  L.  McDERMOTT,  DEFENDANT  IN  ERROR. 

1.  An  action  for  libel  can  be  maintained  against  a  corporation. 

2.  Previous  or  subsequent  publications  are  admissible  in  evidence  for  the 
purpose  of  showing  the  temper  of  the  defendant's  mind  in  tlie  publi- 
cation complained  of,  and  it  makes  no  diflerence  that  such  publication 
is  one,  by  reason  of  the  bar  of  tlie  statute  of  limitations,  upon  which 
no  action  can  be  maintained. 

3.  If  the  previous  or  subsequent  publication  be  a  privileged  one,  it  will 
be  no  evidence  of  malice,  and  conseouently  will  have  no  weight 
whatever. 
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In  error  to  the  Supreme  Court. 
For  the  plaintifiP  in  error,  O.  Collins. 
A.  L.  McDermott,  in  pro.  pers. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  This  is  an  action  for  libel,  brought 
by  Allan  L.  McDermott  against  the  Evening  Journal  Asso- 
ciation, a  corporation.  The  libel  complained  of  was  published 
in  the  newspaper  published  by  the  defendant.  The  judg- 
ment was  for  the  plaintiff.  On  the  trial  the  judge  admitted 
in  evidence,  on  the  part  of  the  plaintiff,  a  previous  article 
published  in  the  defendant's  paper,  unfavorably  criticising 
the  plaintiff's  appointment  to  a  public  office.  Under  the  writ 
of  error  two  questions  are  presented.  First,  whether  the 
action  can  be  maintained  against  the  defendant  in  view  of  the 
fact  that  it  is  a  corporation ;  and,  second,  whether  the  admis- 
sion of  the  article  just  mentioned  was  legal.  These  questions 
were  both  correctly  decided  in  the  affirmative  by  the  court 
below.  Not  ouly  does  common  sense  scout  the  proposition 
that  while  a  natural  person  is  liable  for  damages  for  libel,  an 
artificial  one,  composed  of  several  natural  persons,  is  not,  but 
has  legal  license  and  immunity  to  libel  as  and  whom  it  will ; 
but  it  is  a  familiar  principle  that  a  corporation  is  liable  for 
the  tortious  acts  of  its  servants. 

As  to  the  admissibility  of  the  previous  publication.  It  is 
laid  down  in  Pearson  v.  Lemaitre,  5  31.  &  G.  700,  as  the  cor- 
rect rule,  that  either  party  may,  with  a  view  to  the  damages, 
give  evidence  to  prove  or  disprove  the  existence  of  a  malicious 
motive  in  the  mind  of  the  publisher  of  defamatory  matter  ; 
but  if  the  evidence  given  for  that  purpose  establishes  another 
cause  of  action,  the  jury  should  be  cautioned  against  giving 
any  damages  in  respect  of  it ;  and  if  such  evidence  is  offered 
merely  for  the  purpose  of  obtaining  damages  for  such  injury, 
it  should  be  rejected.  In  Eustell  v.  Macquister,  1  Campb. 
49,  (n)  Lord  EUenborough  said  :  "  You  may  give  in  evidence 
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auy  words,  as  well  as  auy  act  of  the  defendaut,  to  show  quo 
animo  he  spoke  the  words  which  are  the  subject  of  the  action  ; 
still  it  would  be  the  duty  of  the  judge  to  tell  the  jury  that 
they  must  give  damages  only  fur  the  words  which  are  the  sub- 
ject of  the  action."  In  Barrett  v.  Long,  S  H.  of  L.  Cas.  395, 
in  an  action  for  libel  where  there  was  a  plea  under  the  statute 
of  6  and  7  Vid.,  c.  96,  denying  actual  malice,  and  stating  the 
publication  of  an  apology  set  forth  in  the  plea,  it  was  held 
that  it  was  admissible  on  the  trial  for  the  plaintiff  to  give 
evidence  of  other  publications  by  the  defendant  (some  of 
them  more  than  six  years  before  the  publication  complained 
of),  of  and  concerning  the  plaintiff,  in  order  to  prove  malice. 
The  court  said :  "  We  are  all  of  opinion  that  under  such  a 
plea  the  publication  of  previous  libels  on  the  plaintiff  by  the 
defendant,  is  admissible  evidence  to  show  that  the  defendant 
wrote  the  libel  in  question  with  actual  malice  against  the 
plaintiff.  A  long  practice  of  libeling  the  plaintiff  may  show, 
in  the  most  satisfactory  manner,  that  the  defendant  was  ac- 
tuated by  malice  in  the  particular  publication,  and  that  it  did 
not  take  place  through  carelessness  or  inadvertence,  and  the 
more  the  evidence  approaches  to  the  proof  of  a  systematic 
practice  the  more  convincing  it  is.  The  circumstance  that 
the  other  libels  are  more  or  less  frequent,  or  more  or  less  re- 
mote from  the  time  of  the  publication  of  that  in  question, 
merely  affects  the  weight,  not  the  admissibility  of  the  evi- 
dence." The  reason  of  the  rule  is  satisfactory.  The  previous 
or  subsequent  publications  are  admitted  merely  for  the  pur- 
pose of  showing  the  temper  of  the  defendant's  mind  in  the 
publication  complained  of,  and  it  therefore  makes  no  differ- 
ence that  the  previous  or  subsequent  publication  is  one  on 
which,  by  reason  of  the  bar  of  the  statute  of  limitations,  no 
action  can  be  maintained,  for  no  damages  are  sought  or  re- 
coverable upon  it.  If,  as  in  this  case,  the  previous  or  subse- 
quent publication  be  a  ])rivileged  one,  it  will  be  no  evidence 
of  malice,  and  consequently  will  have  no  weight  whatever. 
The  judgment  of  the  Supreme  Court  should  be  affirmed. 
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Dixon,  J.,  (dissenting.)  In  actions  for  libel  and  slander, 
tlie  only  object  of  proving  other  publications  than  those  com- 
plained of  in  the  declaration,  is  to  show  express  malice,  in 
order  that  the  plaintiff  may  recover  punitive  damages.  The 
claim  for  such  damages  in  civil  suits  is  abnormal  and  irra- 
tional at  best,  and,  if  dealt  with  on  principle,  should  be  denied. 
Under  these  circumstances,  it,  with  its  incidents,  should  be 
confined  within  the  narrowest  limits  consistent  with  au- 
thoritative decisions.  The  only  case  on  this  subject  in  our 
reports  is  Schenck  v.  Schmck,  Spenc.  208,  where  the  rule  laid 
down  is,  that  words  or  libels,  actionable  in  themselves,  spoken 
or  published  at  other  times  and  in  relation  to  other  matters, 
cannot  be  given  in  evidence  for  the  purpose  of  increasing 
damages.  The  bounds  of  this  rule  were  over-passed  in  the 
trial  of  the  cause  before  us,  and  for  this  reason  the  judgment 
below  should  be  reversed. 

For  affirmance — The   Chancelloe,   Depue,   Parker, 
Van  Syckel,  Clement,  Cole,  Kirk,  Paterson,  Whit- 

AKER.      9. 

For  reversal — Dixon,  Magie.  Green.     3. 


JEREMIAH   D.  POINIER,  PLAINTIFF   IN   ERROR,  v.  STATE, 
EX  REL.  JACOB  I.  SCHMIDT,  DEFENDANT  IN  ERROR. 

The  act  of  the  legislature  of  February  10th,  1881,  {Pamph.  L.  1881,  p. 
19,)  entitled  "  An  act  to  reduce  the  expenses  of  public  road  boards  and 
place  them  under  the  control  of  the  boards  of  chosen  freeholders  of 
the  several  counties  of  this  state,"  is  constitutional,  and  the  effect  of 
said  act  is  to  confirm  the  title  of  all  incumbents  of  the  office  of  com- 
missioners of  road  boards,  whether  elected  by  the  people  or  the  boards, 
of  chosen  freeholders  under  any  general  or  special  law. 


In  error  to  the  Supreme  Court. 
Vol.  XV.  2  e 
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For  the  plaintiff  in  error,  J.  W.  Taylor. 
For  the  defendant  in  error,  B.  C.  Potts. 

The  opinion  of  the  court  was  delivered  by 

The  Chaxcellor.  The  controversy  in  this  case  is  be- 
tween parties  who  claim  the  same  office  of  commissioner  of 
the  Essex  public  road  board.  The  proceeding  is  an  informa- 
tion in  the  nature  of  a  quo  wai-ranto.  The  information  alleges 
that  the  term  of  John  Hunkele,  as  commissioner,  expired  in 
January,  1880,  and  that  the  relator  was  duly  elected  to  fill 
the  vacancy,  at  the  general  election  held  in  the  month  of  No- 
vember preceding,  and  duly  qualified  by  taking  the  requisite 
oath,  &c.^  and  it  claims  that  he  was  thereupon  entitled  to  hold 
the  office  for  the  term  of  two  years  from  the  first  Monday  in 
January,  1880.  The  plea  denying  the  relator's  title  alleges 
that  on  the  first  Monday  in  January,  1880,  the  defendant 
being  a  member  of  the  board  of  chosen  freeholders  of  the 
county  and  duly  qualified,  was  duly  elected  by  that  board  to 
fill  the  vacancy  occasioned  by  the  expiration  of  Hunkele's 
term,  and  that  he  thereupon  duly  qualified  accordingly  and 
entered  upon  the  duties  of  the  office,  and  continued  to  dis- 
charge them  until  the  expiration  of  his  term  of  office  as  chosen 
freeholder ;  that  at  the  charter  election  of  the  city  of  Newark 
in  October,  1879,  he  was  duly  elected  chosen  freeholder  for  a 
term  of  one  year  from  the  second  Walnesday  in  May,  1880, 
and  .on  the  last-mentioned  day  duly  qualified  and  entered  on 
the  duties  of  that  office  accordingly,  and  that  he  was  then 
duly  elected  by  the  board  of  chosen  freeholders  to  be  a  com- 
missioner of  the  road  board  to  fill  the  vacancy  occasioned  by 
the  expiration  of  his  term  as  commissioner,  and  that  he  duly 
qualified  and  entered  on  the  duties  of  the  office  of  commis- 
sioner accordingly,  and  was  actually  serving  as  such  when  the 
information  was  filed,  his  term  not  having  then  expired.  To 
the  plea  the  attorney-general  demurred  and  the  demurrer  was 
sustained.     From  the  judgment  the  writ  of  error  was  brought. 

The  court  below  regarded  the  case  as  one  to  which  its  de- 
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cision  in  State,  ex  rel.  Richards,  v.  Hammer,  13  Vroom  437, 
was  applicable,  and  therefore,  for  the  reasons  stated  in  the 
o[)inion  in  that  case,  ordered  judgment  for  the  relator  against 
the  defendant.  That  view  is  erroneous.  The  cases  are  not 
alike,  and  the  principles  on  which  the  one  was  decided  will 
not  determine  the  other.  In  that  case  the  defendant  was  in 
office  and  claimed  title  only  by  virtue  of  an  act  which  the 
court  held  to  be  unconstitutional,  as  contravening  the  spirit 
of  that  provision  of  the  constitution  which  prohibits  the  en- 
actment of  any  local  or  special  law  regulating  the  internal 
affairs  of  towns  and  counties.  Const.,  Art.  IV.,  §  7,  pi.  11. 
The  Essex  Public  Road  Board  act  was  passed  in  1869.  In 
1876  the  legislature  passed  an  act  "  concerning  road  boards," 
purporting  to  be  a  general  law,  and  providing  for  the  organ- 
ization of  road  boards  in  counties  having  upwards  of  seventy- 
five  thousand  inhabitants,  and  not  having  already  in  existence 
a  public  road  board,  organized  in  accordance  with  the  provis- 
ions of  thnt  or  any  other  act.  In  1879  it  passed  another  act 
entitled  a  supplement  to  that  one,  by  which  it  was  provided 
that  any  and  all  vacancies  thereafter  occurring  by  death,  res- 
ignation or  other  cause  whatever,  in  any  board  of  commis- 
sioners of  any  public  road  board  lawfully  created  or  existing 
in  and  for  any  county  of  this  state,  (prior  to  the  passage  of 
the  last-mentioned  act),  should  be  filled  only  by  election  or 
appointment,  to  be  made  by  the  board  of  chosen  freeholders 
of  the  county,  &c.  The  defendant  was  appointed  commis- 
sioner in  1880.  If  it  be  conceded  that  the  act  of  1879,  under 
which  he  was  appointed,  is  unconstitutional  for  the  reason  for 
which  the  law  in  question  in  State  v.  Hammer  was  condemned, 
or  any  other  reason,  and  that  the  act  of  1876  was  also  uncon- 
stitutional, there  is,  in  this  case,  another  and  predominant 
element  not  found  in  that  case,  and  which  is,  of  itself,  suffi- 
cient to  control  the  decision.  Reference  is  now  made  to  the 
act  passed  in  1881,  entitled  "An  act  to  reduce  the  expenses 
of  public  road  boards  and  place  them  under  the  control  of  the 
boards  of  chosen  freeholders  of  the  several  counties  of  this 
state."     Pamph.  L.  1881,  ^.  19.     That  act  (it  took  effect 
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immediately),  after  providing  that  the  commissioners  consti- 
tuting the  county  public  road  boards  which,  at  the  time  of  the 
approval  of  the  act,  existed,  or  which  might  thereafter  exist,  in 
any  of  the  counties  of  this  state  under  the  laws  thereof,  should 
consist  of  members  of  the  boards  of  chosen  freeholders  of  those 
counties  respectively,  to  be  appointed  in  the  same  manner  as 
the  standing  committees  of  such  boards  of  chosen  freeholders, 
and  fixing  the  duration  of  their  terms  and  declaring  their  lia- 
bility to  removal  at  the  pleasure  of  the  appointing  boards  and 
providing  for  their  compensation,  and  for  the  political  com- 
plexion of  the  road  boards,  proceeds  to  say  that  nothing  in  the 
act  shall  aiFect  the  tenure  or  compensation  of  any  commissioner 
then  in  office  and  actual  service  as  a  member  of  any  such  road 
board ;  but  that  every  such  person  who  duly  qualified  and 
entered  on  the  discharge  of  his  duties  on  or  before  the  first 
Monday  in  January,  1881,  and  had  ever  since  been  actually 
serving  as  such  member,  whether  elected  by  the  people  or  the 
boards  of  chosen  freeholders,  under  any  general  or  special  law 
of  this  state,  should  be  entitled  to  hold  his  office  during  the 
time  for  which  he  was  so  elected,  provided  that  the  act  should 
not  apply  to  or  affect  township  road  boards.  It  is  obvious 
that  if  the  legislature  had  the  power  to  pass  that  act  which 
confirms  the  title  of  the  incumbent  of  the  office,  whether 
elected  by  the  people  or  the  board  of  chosen  freeholders  under 
any  general  or  special  law,  as  they  had,  and  the  defendant 
was  within  its  terms,  as  he  undoubtedly  was,  he  is,  by  virtue 
of  its  provisions,  entitled  to  the  judgment  of  the  court  in  his 
favor. 

The  judgment  of  the  court  below  should  be  reversed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Depue,  Dixon,  Magie, 
Parker,  Reed,  Van  Syckel,  Clement,  Cole,  Green, 
Kirk,  Paterson,  Whitaker.     13. 
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TEEDERICK  W.  MOERIS,  PLAINTIFF  IN  ERROR,  v.  STATE, 
EX  REL.  WILLIAM  HARRIGAN,  DEFENDANT  IN  ERROR. 

Error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  J".  W.  Taylor. 

For  the  defendant  in  error,  B.  C.  Potts. 

The  Chancellor.  For  the  reasons  given  for  the  rever- 
sal of  the  judgment  in  Poinier  v.  Schmidt,  decided  at  this 
term,  the  judgment  of  the  Supreme  Court  in  this  case  should 
be  reversed. 


MICHAEL  SUMMERS,  PLAINTIFF  IN  ERROR,  v.  STATE, 
JOSEPH  W.  WILDEY,  PROSECUTOR,  DEFENDANT  IN 
ERROR. 

In  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  /.  W.  Taylor. 

For  the  defendant  in  error,  B.  C.  Potts, 

The  Chancellor.  For  the  reasons  given  for  the  rever- 
sal of  the  judgment  in  Poinier  v.  Schmidt,  decided  at  this 
term,  the  judgment  of  the  Supreme  Court  in  this  case  should 
be  reversed. 
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BOARD  OF  CHOSEN  FEEEHOLDERS  OF  THE  COUNTY  OF 
ESSEX,  PLAINTIFFS  IN  ERROR,  v.  STATE,  BOARD  OF 
CHOSEN  FREEHOLDERS  OF  THE  COUNTY  OF  UNION, 
PROSECUTORS,  DEFENDANTS  IN  ERROR. 

In  error  to  the  Supreme  Court.     14  Vroom  391. 

For  the  plaintiffs  in  error,  /.  W.  Taylor. 

For  the  defendants  in  error,  F.  Bergen. 

The  Chancellor.  The  controversy  in  this  case  was  be- 
tween two  public  bodies,  and  was  in  reference  to  the  estab- 
lishment of  part  of  the  line  between  the  two  counties.  Since 
the  argument  of  the  cause  in  this  court,  the  legislature  has, 
by  an  enactment  establishing  the  line  in  dispute,  put  an  end 
to  the  controversy.  The  writ  of-error  will,  therefore,  be  dis- 
missed, but  without  costs.  • 


STATE,  EX  EEL.   F.  BLANKE,  v.  W.  A.  MULFOED,  COLLEC 

TOR. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  W.  P.  Wilson. 

For  the  defendant  in  error,  J.  R.  &  N.  English. 

Per  Curiam.     The  judgment  of  the  Supreme  Court  unan- 
imously affirmed. 
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Clark  V.  Mulford. 

STATE,  EX  EEL.  AMOS  CLARK,  JR.,  v.  W.  A.  MULFORD,  COL 

LECTOR. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  W.  P.  Wilson. 

For  the  defendant  in  error,  J.  R.  &  N.  English. 

Per  Curiam.     The  judgment  of  the  Supreme  Court  unan- 
imously affirmed. 


CASES  DETERMINED 


SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE   OF   NEW  JERSEY, 

NOVEMBER  TERM,  1882. 


OGBORN  V.  FRANCIS.  >^^^  ^ 

1.  In  an  action  by  a  father  for  tlie  seduction  of  his  daughter,  the  gist' of 
the  action  is  the  loss  of  the  service  of  the  child,  and  in  the  absence  of 
proof  of  such  loss,  there  can  be  no  recovery. 

2.  The  facts  of  tlie  parental  relation,  that  the  child  was  a  minor,  and  the 
seduction,  will  not  alone  justify  an  action. 


Suit  for  seduction. 

This  was  an  action  brought  by  Archibald  R.  Ogborn 
against  Isaac  P.  Francis,  for  the  seduction  of  his  daughter, 
Elizabeth  Ogborn,  a  minor.  The  case  was  tried  before  Jus- 
tice Scudder  and  a  jury  at  the  October  Term,  1881,  of  the 
Monmouth  Circuit,  and  a  verdict  of  guilty  rendered,  and  the 
damages  assessed  at  $3000. 

On  rule  to  show  cause  why  the  verdict  should  not  be  set 
aside. 

441 
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Argued  at  June  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixox,  Magie  and  Paeker. 

For  the  plaintiff,  Chilion  Bobbins. 
For  the  defendant,  Jos.  D.  Bedle. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  legal  question  to  be 
solved  in  this  case  is,  whether,  given  the  minority  of  the 
daughter,  the  father  can  sue,  under  all  possible  circumstances, 
for  her  seduction,  he  not  having  connived  at  her  offence.  The 
case  incontestably  shows  tiiat  this  plaintiff  had  lost  his  wife 
two  or  tliree  years  before  the  alleged  incontinence  of  his  child, 
and  at  that  time,  she  being  about  sixteen  years  of  age,  he  had 
gone  to  the  State  of  Iowa,  leaving  the  child  to  shift  for  her- 
self. From  then  to  the  alleged  seduction,  which  occurred,  if 
at  all,  nearly  three  years  after  this  abandonment,  the  daughter 
was  compelled  to  provide  for  herself,  without  paternal  guid- 
ance or  uontrol,  for  the  father  took  no  heed  of  the  whereabouts 
of  his  child  or  of  her  doings.  During  this  period  she  put 
herself  to  service  in  various  households,  changing  her  place 
of  residence  frequently,  and  living  in  this  state  or  out  of  it 
at  will.  At  the  time  of  her  -alleged  betrayal  she  was  the  hired 
servant,  by  the  month,  of  the  father  of  the  defendant.  It  is 
plain,  therefore,  that  if  this  suit  will  lie,  its  legal  constituents 
are  the  relationship  of  parent  and  cliild,  the  minority  of  the 
child,  and  the  fact  of  her  seduction. 

By  the  established  rules  of  the  common  law,  an  action  of  this 
class  did  not  rest  at  all  on  the  parental  relationship.  If  such 
had  been  the  foundation  of  the  remedy  it  would,  upon  prin- 
ciple, have  extended  to  cases  arising  after  the  majority  and 
emancipation  of  tlie  child,  for  the  injury  to  parental  affection 
does  not  take  its  measure  from  the  age  or  dependence  of  tiie 
child.  If  the  feelings  of  nature  be  alone  regarded,  the  -blow 
to  the  father  is  quite  as  great  if  a  child,  after  emancipation,  be 
seduced  as  it  is  if  the  same  child  lapses  from  virtue  during 
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her  minority.  It  is  therefore  tlie  recognized  doc4:riiie  that  the 
parental  relationship  is  no  part  of  the  basis  of  suits  of  this 
character;  such  suits,  as  their  legal  ground,  rest  exclusively 
on  the  relationship  of  master  and  servant.  I  siiall  not  pause 
to  inquire,  as  is  done  in  some  of  the  decisions  in  this  country, 
whether  this  doctrine  originated  in  a  barbarous  age,  and  is 
incompatible  with  the  educated  intelligence  of  our  own  times, 
for  I  cannot  forget  that  the  body  of  the  common  law  had  the 
same  origin  and  mucii  of  it  has  been  subject  to  the  same  criti- 
cisms, and  that  a  court  seeks  to  know  what  the  law  is  and  not 
what  it  should  be.  Consequently,  the  only  question  to  b& 
now  considered  is,  whether  the  circumstance  existing  in  the 
present  case,  that  the  plaintiff's  daughter  was  a  minor,  con- 
stitutes her,  de  jure,  his  servant.  This  is  the  only  possible 
contention  in  favor  of  this  action,  and  'I  think  it  is  opposed 
by  the  entire  series  of  English  decisions,  as  well  as  by  the 
tendency  of  judgments,  judicial  dida  and  practice  in  this  '^tute. 

That  the  loss  of  service  forms  the  gravamen  of  an  action  by 
a  parent  for  an  injury  to  his  child,  is  fully  and  variously  illus- 
trated in  the  English  decisions.  The  jjrinciple  was  exhibited 
in  a  striking  form  in  the  case  of  Hall  v.  Hollander,  reported 
in  4  B.  &  C.  660.  The  action  was  in  trespass  for  driving 
carelessly  a  carriage  against  the  plaintiff's  sou  and  servant,  as 
the  declaration  alleged,  whereby  the  father  was  deprived  of 
the  services  of  his  child  and  put  to  expense  in  the  care  of  his 
hurts,  but  it  being  shown  on  the  trial  that  the  child  was  only 
two  years  old,  and  therefore  incapable  of  occupying  the  status 
of  a  servant,  the  plaintiff  took  nothing  by  his  action.  Of 
course,  the  decision  would  have  been  the  opposite  if,  as  is 
claimed  in  the  present  case,  the  elements  of  a  legal  claim  were 
to  be  constituted  out  of  the  relation  of  parent  and  child,  the 
minority  of  the  child  and  an  injury  to  the  latter. 

In  Grinnell  v.  Wells,  7  Man.  &  G.  1033,  with  respect  to 
the  facts  involved  is  to  be  found  a  counterpart  of  those  now 
before  the  court.  The  plaintiff  in  that  case  was  a  poor  per- 
so  whose  daughter,  being  a  minor  and  unmarried,  lived  at 
service  and   supported   herself,  and    was    debauched    by  her 
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employer,  and,  on  the  proof  of  these  facts,  Chief  Justice  Tin- 
<3all,  at  the  trial,  non-suited  the  plaintiff,  and  on  a  motion  at 
bar  for  a  new  trial,  said  he  remained  of  the  same  mind,  for 
it  had  always  been  held  that  the  loss  of  service  must  be 
alleged  in  the  declaration,  and  that  the  loss  of  service  must 
be  proved  at  the  trial,  or  the  plaintiff  must  fail. 

To  the  same  effect  are  the  declarations  of  all  the  judges, 
upon  a  substantially  similar  state  of  facts,  in  the  case  of 
Davies  v.  ]Villiams,  10  Ad.  &  E.  {K  S.)  725.  But  as  in  the 
<lecisions  of  the  courts  at  Westminster,  there  is  a  complete 
concurrence  on  this  topic,  I  shall  content  myself  with  a 
reference  to  the  following  cases,  without  a  statement  of  the 
<}ircumsta.nces  giving  rise  to  the  respective  judgments:  Ben- 
nett v.  Allcott,  2  T.  R.  166  ;  Harper  v.  Luffkin,  7  B.  &  C. 
387 ;  Dean  v.  Peel,  5  East  45 ;  Teri-y  v.  Hutchinson,  L.  R., 
3  Q.  B.  598 ;  Hedges  v.  Tagg,  L.  R.,  7  Exch.  283 ;  Hanns 
v.  Butler,  2  M.  &  W.  539  ;  Blaymire  v.  Haley,  6  M.  &  W.  55. 

In  the  decisions  on  this  subject  in  this  state,  a  similar  doc- 
trine has  been  uniformly  propounded  and  enforced.  Thus, 
as  early  as  the  year  1796,  in  the  case  of  Van  Horn  v.  Free- 
man, 1  Halst.  322,  Chief  Justice  Kinsey  thus  marks  out  the 
only  foundation  which  will  support  a  suit  of  this  nature. 
His  language  is:  "In  actions  of  this  kind  it  must  also 
be  proved  that  the  daughter  stands,  in  some  degree,  in  the 
relation  of  serv^ant  to  her  father.  This  is,  technically  sj)eak- 
insT,  the  gist  of  the  action  ;  but  the  slighest  evidence  has  been 
held  sufficient  to  support  this  part  of  the  case."  And,  in 
conclusion,  he  says:  "For  my  own  part,  I  think  that  whilst 
the  daughter  is  under  age,  and  is  maintained  by  the  jxirent,  he 
always  has  sufficient  interest  in  her  labor  and  services  to 
afford  a  foundation  for  this  action."  And  this  is  the  doctrine, 
so  far  as  my  knowledge  extends,  which  has  been  uniformly 
enforced  at  trials  by  the  courts  in  this  state  from  that  time  to 
the  present.  There  is  no  case,  so  far  as  is  known,  which  lias 
gone,  in  the  least  degree,  further  tiian  the  one  just  cited  in 
upholding  any  one  of  these  suits.     The  general  rule  is  also 
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recognized  in  Coon  v.  Moffitt,  2  Penn.  583;  Sutton  v.  Huff- 
man, 3  Vroom  58. 

In  the  case  before  the  court  there  is  no  reasonable  ground 
from  which  either  an  actual  or  constructive  service  of  this 
child  to  her  parent  is  to  be  predicated.  At  the  time  of  her 
incontinence  she,  with  the  implied  assent  of  the  plaintiff,  was 
in  the  service  of  another  person  by  force  of  a  contract  for  a 
definite  period,  and  her  father  neither  maintained  nor  con- 
trolled her;  and  consequently,  as  she  was  in  no  sense  his  ser- 
vant, it  is  out  of  the  question  to  permit  a  jury  to  say  that  he 
was  deprived  of  her  services  by  the  act  of  the  defendant. 
The  plaintiff  should  have  been  non-suited  on  the  admitted 
facts  of  the  case. 

Let  the  rule  be  made  absolute. 


DANIEL  CORY  v.  BOARD  OF  CHOSEN  FREEHOLDERS  OF 
THE  COUNTY  OF  SOMERSET. 

L  After  joinder  in  error  it  is  too  late  to  object  that  bills  of  exceptions 
regularly  obtained  were  not  annexed  to  and  returned  with  the  writ. 

2.  Orders  to  amend  the  bill  of  particulars  are  not  the  subjects  of  a  writ 
of  error. 

3.  When  the  mode  of  corporate  action  prescribed  in  the  charter  is  not 
intended  as  a  restriction  of  its  authority,  it  can  ratify  an  act  done  in  a 
different  mode. 

■i.  When  work  on  a  bridge  costing  less  than  $500  was  not  ordered  by  the 
freeholders  of  the  townships  designated  by  the  act,  but  by  some  of  such 
officers  in  conjunction  with  a  freeholder  of  a  different  township,  and 
such  work  was  honestly  done  and  paid  for — Hdd,  such  transaction 
could  be  ratified  by  the  board  of  chosen  freeholders. 


This  was  an  action  of  assumpsit,  brought  by  the  board  of 
chosen  freeholders  of  the  county  of  Somerset,  against  Daniel 
Cory. 

The  declaration  contained  simply  the  common  counts 
Upon  demand  a  bill  of  particulars  was  furnished,  and  the 
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amount  claimed  was  $6656.56,  embracing  bills  between  May 
4th,  1868,  and  January  5th,  1871. 

The  claim  against  the  defend^ant  below  was  that  he  had  re- 
ceived the  money  upon  these  bills  improperly  and  wrongfully, 
and  should  refund  the  same  to  the  county. 

The  case  was  referred  and  tried  and  report  set  aside ;  again 
referred  and  order  of  reference  set  aside,  and  was  tried  at 
the  December  Term,  1880,  of  the  Somerset  Circuit,  before 
Justice  Magie  and  a  jury. 

A  verdict  was  rendered  for  the  plaintiffs  below  for  the  sum 
■of  $4800.91,  and  a  writ  of  error  was  taken  to  this  court. 

Argued  at  June  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Maqie  and  Paejcer. 

For  the  plaintiff  in  error,  A.  A.  Clark  and  B.  Williamson. 

For  the  defendants  in  error,  /.  N.  Voorhees. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  case  comes  before  the 
■court  by  virtue  of  a  writ  of  error  to  the  Circuit  Court  of  the 
county  of  Somerset,  and  the  grounds  of  the  errors  that  have 
been  assigned  are  contained  in  the  several  bills  of  exceptions 
which  are  on  file  with  the  other  papers  in  the  cause.  On  the 
side  of  the  defence  a  preliminary  motion  was  made  to  strike 
out  these  bills,  or  to  induce  the  court  to  decide  that  the  assign- 
ments based  upon  them  must  be  disregarded.  Inasmuch  as 
there  are  no  errors  that  are  alleged  to  exist  in  the  record  itself, 
this  application,  if  acceded  to,  would  dispose  of  the  suit  as  it 
exists  in  its  present  form  before  the  court. 

The  ground  taken  in  favor  of  this  motion  is  that  the  bills  of 
exception  in  question  have  not  been  transmitted  to  the  court  at 
the  time  and  in  the  manner  required  by  the  two  hundred  and 
forty-fift\i  section  of  the  Practice  act,  [Rev.,  p.  887,)  whi'ch  de- 
clares that  "every  bill  of  exceptions  shall  be  returned  and 
filed  with  the  writ  of  error  and  record  in  the  case ;  and  un- 
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less  SO  returned  and  filed,  the  judgment  shall  not  be  reversed, 
nor  shall  there  be  any  assignments  of  error  for  any  matter 
contained  therein."  This  is  a  plain  regulation  by  the  legisla- 
ture of  the  practice  of  the  court,  and  the  defendant  has  the 
right  to  require  its  exact  enforcemcMt,  unless,  by  his  own  con- 
<luct,  he  has  dispensed  the  court  from  looking  into  the  point. 
And  it  is,  in  truth,  upon  this  ground  that  the  plaintiff  in  error 
relies  as  an  answer  to  the  objection  thus  taken,  for  he  insists 
that  the  defendant,  by  putting  in  the  plea  of  in  nullo  est 
erratum  to  these  assignments  of  error,  has  lost  all  right  to 
criticise  the  form  of  their  introduction  into  the  case. 

In  disposing  of  this  question,  it  must  be  assumed  that 
these  bills  have  been  properly  obtained  and  legally  executed, 
for,  although  they  were  evidently  signed  by  the  judge  long 
after  the  term  at  which  the  trial  occurred,  the  only  admissible 
inference,  in  the  absence  of  all  evidence  upon  the  subject,  is 
that  such  act  was  warranted  by  the  circumstances.  On  the 
basis,  then,  of  the  bills  being  in  themselves  in  all  respects 
formal  and  legal,  the  point  is  are  they  to  be  set  aside  on  the 
sole  ground  that  they  were  not  returned  to  the  court  simul- 
taneously with  this  writ  of  error?  The  complaint  is  that  a 
statutory  form  has  not  been  complied  with. 

The  objection,  I  think,  should  not  prevail.  This  default 
of  the  plaintiff  in  the  conduct  of  his  cause  has  been  waived 
by  the  act  of  the  defendant  in  passing  by  the  irregularity 
without  notice,  and  putting  in  a  plea  to  the  assignments  thus 
informally  made.  It  was  certainly  competent  for  the  defendant 
in  error  to  adopt  the  course  of  taking  the  issues  thus  tendered 
if  he  saw  fit. so  to  do,  instead  of  moving  to  vacate  them  by 
force  of  the  statute.  The  right  to  object  to  an  irregularity 
of  this  kind  must  cease  at  some  stage  of  the  proceedings,  and 
it  appears  to  me  that  it  would  be  altogether  unreasonable  to 
continue  such  right  after  the  taking  of  so  decisive  a  step  as 
this  on  the  part  of  the  defendant.  The  plea  to  the  assign- 
ments is  a  conclusive  admission  that  they  are  properly  in  the 
case. 

In  opposition  to  this  view,  the  counsel  of  the  defendant  in 
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error  has  appealed  to  the  authority  of  the  case  of  Agnew  v. 
Campbell,  2  Harr.  291,  in  which  it  was  decided  that  a  bill  of 
exceptions  obtained  on  an  ex  parte  application  after  the  term 
of  the  trial,  and  not  being  made  in  pursuance  of  a  valid  un- 
derstanding between  counsel,  would  be  set  aside  even  after  the 
assignments  in  error  had  been  pleaded  to.  But  that  case  is 
not  the  parallel  of  this  one,  for  in  it  the  defect  was  in  the 
mode  of  obtaining  the  bill  itself,  the  circumstances  raising  a 
doubt  as  to  the  fairness  of  the  transaction,  but  in  the  present 
instance  the  entire  objection  is  that,  admittedly,  legal  bills  were 
not  returned  at  a  particular  moment.  It  is  not  my  intention 
to  call  in  question  the  propriety  of  the  decision  referred  to, 
though  it  may  not  be  amiss  to  say  that  it  has  but  slender  ex- 
traneous authority  in  its  favor;  that  it  establishes  a  rule  un- 
necessarily onerous  on  the  plaintiff  in  error,  as  it  subjects  him 
to  delay  and  costs,  and  that  it  infringes  on  the  ordinary  rule 
of  practice  which  requires  that  a  party  intending  to  object  to 
a  slip  of  his  opponent,  or  to  an  irregularity  in  the  procedure, 
shall  do  so  at  the  earliest  opportunity.  But  I  think  the  rule 
of  practice  thus  introduced  should  not  be  extended  to  a  differ- 
ent class  of  cases.  It  is  applicable  to  bills  not  properly  ob- 
tained, but  not  to  bills  which  have  been  properly  obtainal 
but  which  have  not  been  properly  returned. 

This  point  is  not  well  taken. 

Turning,  then,  to  the  assignments  of  error  in  connection 
with  the  bills  of  exceptions,  I  find  but  two  of  the  objections 
taken  to  the  proceedings  at  the  trial  which  appear  to  be  of 
such  solidity  as  to  require  discussion  or  a  statement  of  the 
grounds  of  decision. 

The  first  of  these  is  the  exception  to  the  admission  of  evi- 
dence touching  certain  items  contained  in  two  amendments  to 
the  bill  of  particulars  which  was  originally  furnished  by  the 
plaintiff  in  the  court  below. 

The  case  shows  that  this  suit  had  slept,  by  consent  of  the 
parties,  for  several  years,  and  after  such  interval  of  time,  an 
application  was  made  to  one  of  the  justices  of  this  court  to 
amend  the  primary  bill  of  particulars,  and  such  application 
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was  granted.  Subsequently,  a  second  application  of  the  same 
kind  was  attended  with  a  similar  result.  On  each  of  these 
motions  the  counsel  of  the  respective  parties  had  a  hearing. 
In  pursuance  of  the  authority  so  given,  new  bills  of  particulars, 
containing  fresh  items,  were  drawn  up  and  served.  Aruong 
these  items  thus  for  the  first  time  introduced  were  some  which 
would  have  been  barred  by  the  statute  of  limitations,  if  a  suit 
had  been  brought  upon  them  at  the  date  of  the  furnishing  of 
these  amended  bills,  but  none  of  them  extended  back  six 
years  anterior  to  the  bringing  of  the  pending  suit.  At  the 
trial,  when  proof  of  some  of  such  items  was  offered,  objection 
was  made,  on  the  ground  that  the  introduction  of  such  fresh 
claims  at  so  late  a  stage  of  the  proceedings  was  unjustifiable, 
and  that  the  amendments  were  illegal.  The  objection  was 
overruled,  and  hence  the  exception  now  in  question. 

It  is  thus  insisted  that  this  court  is  bound  to  review  on 
this  writ  of  error  the  two  judicial  orders  which  authorized  the 
amendments  above  described. 

But  the  position  is  plainly  untenable.  Even  if  this  court  were 
empowered  by  the  express  terms  of  astatute  to  supervise  orders 
of  this  character,  as  this  case  is  now  presented,  that  function 
could  not  be  discharged.  The  court  might,  indeed,  render  a 
blind  judgment  in  this  respect,  but  it  could  not,  in  any  reason- 
able sense,  revise  the  decisions  in  question,  for  it  is  not  in  pos- 
session of  the  facts  on  which  such  decisions  proceeded.  There 
is  nothing  here  present  to  show  what  were  the  circumstances, 
either  proved  or  admitted,  before  the  justice  which  induced 
him  to  yield  to  the  application  for  these  amendments.  In 
the  absence  of  proof  the  legal  presumption  must  be  that  this 
judicial  action  was  based  on  solid  grounds.  That  such 
grounds  may  have  existed  is  apparent,  for  it  cannot  be 
rationally  contended  that  additions  such  as  these  could  not 
lawfully  be  made  to  a  bill  of  particulars  in  any  possible  con- 
dition of  affairs,  such  as,  for  example,  tlie  case  of  items 
omitted  from  the  particulars  by  reason  of  the  fraudulent 
practices  of  the  defendant.  The  fact  that  the  superadded 
items  are  of  long  standing,  and,  on  account  of  the  statute  of 
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limitations,  would  not  support  an  action,  affords  no  obstacle 
to  an  introduction  of  them,  by  way  of  amendment,  into  the 
bill  of  particulars.  On  the  contrary,  that  characteristic  has 
often  furnished  a  motive  to  the  courts  to  listen  favorably  to  a 
motion  to  effect  that  end.  In  the  case  of  Jones  v.  Corry, 
6  Bing.  N.  C.  247,  this  consideration  appears  to  have  had 
weight.  There  the  application  was  to  amend  the  particulars 
by  adding  items  of  more  than  six  years'  standing,  and  it  was 
urged,  as  it  has  been  in  the  present  case,  that  to  allow  such 
matters  to  be  introduced  into  the  litigation  was  giving  indi- 
rectly to  the  plaintiff  the  benefit  of  bringing  a  new  action ; 
nevertheless,  the  motion  prevailed,  one  of  the  judges  remark- 
ing, "  as  to  the  objection  that  the  defendant  would  be  able  to 
plead  the  statute  of  limitations  to  a  fresh  action,  and  that, 
therefore,  the  plaintiff  ought  not  to  be  allowed  to  include  the 
whole  of  his  demand  in  this,  the  courts  have  allowed  amend- 
ments to  prevent  the  statute  of  limitations  from  attaching, 
but  I  never  heard  of  their  refusing  an  amendment  in  order  to 
give  effect  to  that  statute."  Another  authority  in  the  same  vein 
is  that  of  Staples  v.  Holdsworth,  4  Bing.  N.  C.  717,  in  which 
the  plaintiff,  in  an  action  for  money  had  and  received,  was 
allowed,  after  a  suspension  of  proceedings  for  ten  years,  to 
enlarge  his  particulars,  by  the  insertion  of  new  items  recently 
discovered.  Such,  beyond  all  question,  was  the  practice  at 
common  law,  and  there  is  no  provision  in  the  Practice  act 
restrictive  of  such  power.  The  consequence  is  that,  as  the 
judge  who  made  these  orders  was  competent  to  do  such  acts, 
and  as  the  circumstances  which  led  to  such  action  do  not  ap- 
pear on  this  record,  it  would  follow  necessarily,  even  if  we 
concede  to  this  court  an  appellate  power  in  the  premises,  the 
orders  in  question  could  not  be  disturbed. 

But  I  think  it  likewise  plain  that,  according  to  legal  prin- 
ciples long  since  settled  by  a  course  of  decisions  in  this  state, 
this  is  not  a  subject  that  fallS  under  the  cognizance  of  this 
court.  A  writ  of  error  will  not  lie  to  remove  for  review, 
directly  or  'indirectly,  orders  of  this  character.  It  was  long 
since  decided  by  this  court  in  the  case  of  Den,  ex  dem.  Ruiher- 
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ford,  V.  Fen,  1  Zah.  700,  that  to  become  the  object  of  a  writ 
of  error  the  decision  sought  to  be  reviewed  must  be  a  judg- 
ment, or  an  order  or  award  in  the  nature  of  a  judgment. 
An  order  to  amend  a  bill  of  particulars  has  nothing  of  such 
semblance ;  it  relates  purely  to  the  remedy,  and  it  settles  no 
right  that  is  in  controversy,  and  is  as  truly  an  interlocutory 
order  as  is  a  rule  extending  the  time  to  plead.  It  is  identical 
in  its  nature  with  an  order  to  alter  the  pleadings  in  a  matter 
of  substance,  and  that  this  latter  class  of  orders  are  not  re- 
viewable in  a  higher  court  has  been  settled  in  Bmch  v.  Car- 
ter, 3  Vroom  554,  by  the  court  of  last  resort  in  this  state.  A 
striking  example  of  the  force  of  this  doctrine  is  presented  in 
a  case  decided  by  the  same  court  in  the  case  of  United  States 
Watch  Co.  V.  Learned,  7  Vroom  429,  where,  at  the  Circuit,  a 
motion  having  been  granted  to  change  at  the  trial  a  suit  of 
covenant  into  assumpsit,  it  was  declared  that  such  order  was 
discretionary  and  could  not  be  reviewed  on  error.  I  regard 
this  point  as,  substantially,  res  adjudicata. 

The  second  considerable  exception  relates  to  one  of  the 
legal  propositions  contained  in  the  charge  of  the  judge  at  the 
trial. 

The  defendant  had  been  one  of  the  chosen  freeholders  of 
the  county  of  Somerset,  and  the  suit  was,  mainly,  to  recover 
various  sums  of  money  which  it  was  alleged  he  had  fraudu- 
lently obtained  on  spurious  accounts  for  work  pretended  to 
have  been  done  on  the  bridges  of  the  county.  Some  of  these 
charges  were  for  repairs  costing  less  than  $50,  and  others  for 
repairs  costing  less  than  $500  and  more  than  $50. 

Section  2  of  the  act  respecting  bridges  provides  "that  when 
the  expense  of  erecting,  rebuilding  or  repairing  a  county  bridge 
shall  exceed  $50,  and  be  less  than  $500,  it  shall  be  the  duty 
of  the  overseer  of  the  highways  within  whose  limits  or  divi- 
sion the  same  may  be,  or  either  of  the  overseers  of  the  high- 
ways of  the  adjoining  townships,  to  give  notice,  in  writing 
under  his  hand,  to  the  chosen  freeholders  of  such  township 
and  of  the  two  next  adjoining  townships,  and  in  such  notice 
to  appoint  the  time  and  place  of  their  meeting,  and  the  said 
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chosen  freeholders,  or  a  majority  of  them,  are  hereby  authorized 
to  order,  if  they  think  proper,  the  said  bridge  to  be  built,  re- 
built or  repaired,  and  to  superintend  or  contract  for  the  doing 
thereof."  And  section  3  enacts  that  when  such  expense  shall 
not  exceed  $50,  it  shall  be  lawful  for  the  overseer  of  the  high- 
ways within  whose  division  the  bridge  may  be,  and  the  two 
freeholders  of  the  same  township,  or  the  major  part  of  them, 
to  direct  such  repairs  to  be  done.  Among  the  claims  in  suit 
were  sundry  moneys  which  it  was  asserted  had  been  paid  to 
the  defendant  for  work  done  by  him  on  the  public  bridges, 
and  which  work  had  not  been  ordered  in  conformity  to  either 
of  the  foregoing  provisions.  And  in  support  of  that  conten- 
tion, there  was  evidence  tending  to  show  that  some  of  such 
payments  had  been  made  for  repairs,  the  cost  of  which  had 
been  less  than  $50,  and  that  it  was  in  doubt  whether  such 
work  had  been  performed  by  the  direction  of  an  overseer  of 
the  highways  and  the  two  proper  freeholders ;  and  that  ia 
other  cases  where  the  cost  had  exceeded  $50  and  had  fallen 
short  of  $500,  it  was  not  clear  that  all  the  freeholders  of  the 
three  townships  designated  in  the  statute  had  ordered  such 
expense  to  be  incurred.  In  truth,  in  one  of  the  latter  class 
of  cases  it  affirmatively  appeared  that  in  consequence  of  the 
sickness  of  one  of  such  officers,  a  freeholder  from  another 
township  had  taken  his  place.  It  was  thus  a  question  at  the 
trial,  whether  certain  parts  of  the  work  in  question  for  which 
the  defendant  had  been  paid  had  been  ordered  to  be  done  by 
those  particular  officers  to  whom  the  statute  confided  the  power 
to  deal  with  the  matter.  At  the  trial,  the  court  regarded  such 
orders  as  altogether  illegal,  and  that  the  moneys  paid  to  the 
defendant  for  work  done  in  pursuance  of  them  could  be  recov- 
ered in  the  action,  and  that  such  was  the  legal  result,  even 
though  the  jury  should  l)e  satisfied  that  such  transactions  had 
been  subsequently  ratified  by  the  board  of  chosen  freeholders 
itself.  The  effect  of  this  interpretation  of  the  act  was  to  deny 
that  there  existed  any  competent  authority  to  validate  pay- 
ments for  work  of  this  description  done  in  good  faith,  and  the 
full  benefit  of  which  had  enured  to  the  public,  provided  there 
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was  any  defect  in  the  authority  under  which  such  expense  had 
been  incurred. 

To  this  construction  of  the  statute  I  am  unable  to  agree. 
It  appears  to  me  to  be  opposed  to  the  legislative  design,  as  it 
is  manifested  in  the  several  acts  relative  to  this  subject.  By 
the  statute  constituting  the  board  of  chosen  freeholders,  that 
body  is  made  the  agent  of  the  county  for  executing  all  its 
legal  purposes,  objects,  business  and  affairs,  and  is  authorized 
to  "  vote,  grant  and  raise  "  such  sums  as  it  may  deem  adequate 
for  the  building,  purchasing  or  repairing  of  poor-houses,  jails, 
court-houses  and  bridges,  **and  for  defraying  the  public  and 
necessary  charges,"  and  to  see  to  the  disbursement  of  such 
moneys.  It  is  apparent,  therefore,  that  if  this  act  stood  by 
itself,  and  out  of  connection  with  other  legislation,  that  the 
power  of  this  body  thus  constituted  over  the  entire  subject  of 
the  building  and  reparation  of  bridges,  would  be  unquestion- 
able, and  the  question,  therefore,  arises  whether  this  authority 
thus  broad  and  thus  plainly  granted  is  trammeled  or  curtailed 
by  the  provisions  of  the  bridge  act  which  are  above  quoted. 
I  see  no  reason  to  suppose  that  such  was  the  purpose  of  that 
legislation.  It  seems  unreasonable  to  attribute  to  the  legis- 
lature the  design,  when  it  empowered  certain  members  of  the 
board  to  deal,  in  their  discretion,  with  particular  matters  of 
minor  importance,  to  circumscribe  by  such  an  adjustment  the 
power  of  the  corporate  body.  As  a  matter  of  convenience 
such  an  arrangement  was  obviously  judicious,  but  as  a  limita- 
tion on  the  authority  of  the  corporation,  unnecessary  and 
worse  than  useless.  We  can  readily  understand  why  those 
freeholders  living  in  the  neighborhood  of  a  bridge  requiring 
repairs  at  a  cost  not  more  than  $500,  should  be  authorized  to 
direct  such  work  to  be  done,  because  such  a  power  dispenses 
with  a  convocation  of  the  entire  board,  and  is  in  ease  of  the 
execution  of  the  official  duties  imposed  by  the  act,  but  it  does 
not  follow  that  such  a  power  is  exclusive  of  the  power  of  the 
board.  The  act  relating  to  the  ciiosen  freeholders  and  the  act 
relating  to  bridges  are  in  pari  materia,  and  are,  therefore,  to  be 
harmonized  as  far  as  possible,  and  as  the  former  gives  to  the 
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freeholders  as  a  body  the  general  power  to  raise  the  necessary 
moneys  for  bridges,  and  to  spend  it  at  their  discretion,  such  a 
grant  of  power  will  not  be  cut  down  or  impaired  by  doubtful 
indications  in  the  latter  act,  or  by  anything  short  of  express 
provisions  or  necessary  implications.  Because  certain  free- 
holders are  authorized  to  order  a  bridge  repaired  when  the 
cost  does  not  exceed  the  sum  of  $50,  gives  rise  to  no  in- 
tendment that  the  right  to  order  a  similar  work  to  be  done 
was  meant  to  be  taken  from  the  corporate  body.  The  oppo- 
site view  would  often  work  inconvenience  and  injustice,  of 
which  this  case,  in  the  aspect  of  it  now  under  consideration, 
presents  a  conspicuous  example,  for  if  the  defendant  has  done 
the  work  in  question  at  fair  prices,  in  the  belief  that  it  had 
been  legally  ordered,  and  has  been  paid  for  it,  and  such  pay- 
ment has  the  sanction  of  the  board  of  freeholders,  still,  ac- 
cording to  the  construction  acted  on  at  the  trial,  he  could  not 
retain  such  moneys,  and  nothing  short  of  an  act  of  the  legis- 
lature would  enable  him  to  do  so.  It  would  be  much  to  be 
regretted  if  these  public  bodies  were  without  the  power  of 
doing  ordinary  justice  in  these  affairs,  which  must  occur  not 
infrequently.  But  I  think  a  proper  construction  of  this 
scheme  of  legislation  does  not  produce  such  an  undesirable 
result. 

In  the  case  of  Morrell  v.  Dinfield,  30  3Ie.  1 57,  a  question 
similar  to  that  above  discussed  was  presented  for  decision  to 
the  Supreme  Court  of  Maine.  By  a  statute  of  that  state 
a  surveyor  of  the  highways  was  authorized,  when  out  of 
means,  to  employ,  "  with  the  consent  of  the  selectmen  ob- 
tained in  writing,"  persons  to  do  the  unfinished  work,  and,  in 
the  reported  case,  that  officer  incurred  such  expense  without 
the  written  consent  required  by  the  act,  and,  in  the  opinion 
of  the  court,  it  is  treated  as  incontrovertible  that,  under  such 
circumstances,  a  legal  debt  would  have  been  imposed  upou 
the  county  if  the  transaction  had  been  subsequently  ratified 
by  the  body  of  the  selectmen.  There  was  no  suggestion  in 
the  case  that  the  power  given  to  the  overseer  to  act  in  the 
matter  under  the  written  consent  of  the  designated  officers, 


NOVEMBER  TERM,  1882.  455 

Cory  V.  Freeholders  of  Somerset. 

was  a  limitation  on  the  general  power  of  the  corporation  over 
the  subject. 

With  respect  to  the  power  of  a  corporation  to  ratify  con- 
tracts which  have  been  irregularly  entered  into  in  their  behalf, 
the  rule  of  law  is  now  clearly  defined  in  the  books.  These 
decisions  do  not  leave  it  in  doubt  that  when  the  charter  au- 
thorizes a  contract  to  be  made  by  the  corporate  body  in  a  cer- 
tain mode,  whereby  the  power  of  such  body  is  intended  to  be 
limited,  its  officers  and  agents  cannot  bind  it  in  any  other 
manner.  In  such  cases  only  a  limited  power  is  granted,  and 
consequently  an  act  done  beyond  the  scope  of  such  power  is 
void.  Illustrations  of  this  doctrine  are  to  be  found  in  those 
cases  in  which,  as  in  the  case  of  Brady  v.  Mayor,  &c.,  of 
New  York,  20  N.  Y.  312,  it  is  required  of  the  corporate  body 
to  put  out  the  public  work  to  the  lowest  bidder,  for  as  such  a 
requisition  is  a  circumscription  of  the  power  of  the  corpora- 
tion, it  has  invariably  been  held  that  any  other  method  of 
contracting  is  illegal,  and  consequently  cannot  be  subse- 
quently validated  by  a  ratification.  The  rule  of  law  is,  that 
it  is  only  when  the  corporation  has  the  right  to  enter  into  the 
given  contract  that  it  can  legalize  it  after  it  has  been  per- 
formed under  an  authority  of  its  unauthorized  agents.  In  the 
present  case,  therefore,  if  the  work  in  question  were  illegally 
ordered,  the  subsequent  assent  of  the  board  of  chosen  free- 
holders would  convert  the  money  so  earned  into  a  legal  debt. 

My  conclusion  is,  with  respect  to  the  claims  in  question, 
the  jury  should  have  been  instructed  that  if  they  believed 
such  claims  to  be  honest,  and  that  the  transactions  out  of 
which  they  arose,  even  though  the  original  orders  for  the 
work  had  been  irregular  and  not  legally  authorized,  had  been 
ratified  by  the  board  of  chosen  freeholders,  the  plaintiff,  so 
far  forth,  was  not  entitled  to  recover. 
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THEODOKE  E.  HODGE  v.  ABNEE  S.  COEIELL. 

In  replevin,  when  the  plea  of  non  cepit  is  pleaded,  and  property  in  the 
defendant  as  an  administrator,  the  defendant  is  not  sued  in  a  repie- 
sentative  capacity,  and  therefore  the  plaintiff  is  a  full  witness  in  the 
case. 


This  was  an  action  of  replevin.  The  declaration  was  in 
the  usual  form,  and  the  defendant  pleaded  property  in  him- 
self as  the  administrator  of  J.  T.,  deceased,  and  upon  this  alle- 
gation issue  was  taken.  At  the  trial,  the  plaintiff  was  sworn 
as  a  witness,  and,  notwithstanding  the  objection  of  the  de- 
fendant, was  permitted  to  testify  to  the  admission  of  J.  T. 
that  the  property  in  controversy  did  not  belong  to  him  but 
to  a  person  from  whom  the  plaintiff  derived  title. 

The  case  was  certified  for  the  advisory  opinion  of  this  court, 
on  the  question  whether  the  evidence  of  the  plaintiff  as  to  the 
declarations  of  J.  T.,  deceased,  were  properly  admitted. 

Argued  at  June  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Magie  and  Parker. 

For  the  plaintiff,  R.  V.  Lindabury. 
For  the  defendant,  J.  J.  Bergen. 

Beasley,  Chief  Justice.  This  disputed  evidence  seems 
to  me  to  have  been  properly  admitted.  A  party  to  a  suit  is 
not  j)revented  by  the  law  of  this  state  from  testifying,  with 
respect  to  the  declarations  of  an  interested  deceased  person 
touching  the  subject  of  the  controversy,  except  in  one  speci- 
fied condition  of  affairs.  Such  exclusion  arises  only  when  the 
party  testifying,  or  the  opposite  party,  is  suing  or  is  being 
sued  in  a  representative  capacity.     It  is  not  enough  that  one 
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of  the  parties  is  interested  in  the  subject  of  the  litigation  as 
the  representative  of  a  decedent.  The  statutory  criterion  is 
clear  and  definite,  and  it  is  that  one  or  other  of  the  litigants 
must  appear  upon  the  record  as  a  party  suing  or  being  sued 
in  a  representative  capacity.  The  statute  of  1880  does  not 
repeal  this  criterion.  Its  effect  is  to  make  admissible  in  a 
specified  degree  the  testimony  of  parties  to  the  suit,  even 
though  a  representative  be  one  of  such  parties. 

In  the  ])resent  instance  it  is  obvious  that  the  defendant  was 
not  sued  in  a  representative  capacity.  The  plaintiff  asserted 
no  claim  against  him  in  that  capacity  either  in  his  writ  or 
•declaration.  The  claim  that  he  set  up  in  his  plea,  that  he 
was  entitled  to  the  property  in  dispute  in  right  of  his  intestate 
and  in  his  character  as  administrator,  could  not  alter  his  posi- 
tion as  a  party  to  the  record.  He  M'as  sued  as  an  individual, 
and  the  judgment  would  pass  either  for  or  against  him  in  that 
form.  The  defendant  in  this  writ  and  declaration  is  called 
to  account  for  a  tort  in  his  own  person.  AVith  regard  to  any 
estate  represented  by  him,  the  plaintiff'  has  no  concern ;  that 
■estate  may  be  wholly  insolvent,  and  yet  the  defendant  be 
liable  for  their  damages  and  costs.  The  defendant  could  not 
be  sued  in  tiiis  matter  in  his  representative  capacity.  The  law 
does  not  admit  of  it,  and  it  would,  therefore,  be  singular  so 
to  interpret  this  record  as  to  find  in  it  that  which  must  be  ex- 
cluded by  legal  rules.  Even  if  the  defendant  should  be  per- 
sonally insolvent,  and  the  estate  wiiich  he  says  he  re])resents 
should  be  solvent,  the  plaintiff  could  not  direct  his  remedy 
against  either,  but  only  against  the  former.  If,  therefore,  the 
theory  is  to  be  resorted  to  that  in  this  instance  the  defendant  is 
sued  in  his  rej)resentative  capacity,  it  can  be  not  with  a  view  of 
strengthening  the  plaintiff's  remedy,  but  merely  to  work  the  de» 
fendant's  exclusion  as  a  witness.  It  may  be  that  the  interest  of 
the  party  in  the  cause  of  action,  by  reason  of  his  being  the  repre- 
sentative of  a  decedent,  ratlior  than  his  status  as  a  party  suing 
or  being  sued,  would,  in  some  respects,  be  the  better  criterion 
for  the  exclusion  of  the  adverse  party.  But  such  a  rule  would 
!Le  open  to  the  objection  that  the  application  of  the  criterion 


458  NEW  JERSEY  SUPREME  COURT. 

Hodge  V.  Coriell. 

would  depend  not  on  a  patent  circumstance,  such  as  the  atti- 
tude of  a  party  on  the  record,  but  on  the  latent  fact  of  an 
interest  subject  to  dispute  and  which  might  not  appear  until 
the  later  stages  of  the  trial.  Thus,  in  this  case,  there  was  a 
first  plea  of  non  cepit.  On  the  opening  of  the  case,  therefore^ 
the  plaintiff  would  have  been  on  that  issue  very  clearly  a 
witness.  Is  such  testimony  to  be  subsequently  overruled 
when  the  defence  comes  in  ?  Such  incongruities  are  avoided 
by  reading  the  statute  as  the  rules  of  construction  require, 
according  to  the  plain  meaning  of  plain  terms.  I  can  per- 
ceive no  legal  ground  on  which  this  clear  language  is  to  he 
subjected  to  judicial  alteration  under  the  notion  that  the  court 
can  improve  on  this  legislation. 

Let  the  Circuit  Court  be  advised  accordingly. 

Justices  Dixon  and  Magie  concurred. 

Parker,  J.,  (dissenting.)  I  respectfully  dissent  from  the 
decision  of  the  majority  of  the  court  in  this  case. 

By  the  certificate  from  the  Circuit  Court  the  following  facts 
appear:  In  November,  1881,  Jacob  Shurts  died.  At  the 
time  of  his  death,  there  were  on  his  premises  and  in  his  pos- 
session forty  tons  of  coal.  Coriell,  the  defendant,  was  ap- 
pointed administrator  of  Shurts,  and  as  such  administrator  he- 
inventoried  the  coal  as  part  of  the  estate.  Together  with 
other  personal  property  of  the  estate,  the  coal  was  advertised 
for  sale,  the  notices  of  sale  being  signed  by  defendant  as  ad- 
ministrator. On  the  1st  day  of  December,  1881,  the  defend- 
ant signed  and  served  on  plaintiff  a  notice  in  writing  that  as 
administrator  of  Jacob  Shurts,  deceased,  he  would  hold  plain- 
tiff responsible  for  damages  that  might  arise  from  his  pre- 
tended claim  of  the  coal  and  his  threats  to  replevy.  It  thus 
appears  that  Coriell  never  claimed  the  property,  Jior  took  any 
action  in  reference  thereto,  except  as  administrator.  The 
plaintiff  knew  tiiat  fact,  and  he  also  knew  that  the  coal  was 
in  possession  of  Shurts  in  his  lifetime  and  up  to  the  time  of 
his  death.  On  the  10th  day  of  December,  1881,  the  plain- 
tiff brought  an  action  of  replevin  for  the  coal  against  Coriell 
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individually.      The  summons  and    declaration  were  against 
him  personally. 

The  defendant,  in  addition  to  the  general  issue,  pleaded 
property  in  the  estate  of  Jacob  Shurts,  and  in  himself  as  the 
representative  of  such  estate.  The  plaintiff  joined  issue  and 
denied  that  the  property  was  in  defendant  as  administra- 
tor. Upon  the  trial,  the  plaintiff  offered  himself  as  a  witness, 
and  in  the  course  of  his  examination  was  asked  as  to  state- 
ments made  by  Jacob  Shurts  in  reference  to  the  property  in 
the  coal,  and  plaintiff  testified  tiiat  a  short  time  before  Mr. 
Shurts  died,  he  told  plaintiff  he  did  not  own  the  coal,  but 
tJiat  it  belonged  to  the  father  of  plaintiff.  This  evidence  was 
objected  to  by  the  defendant's  counsel,  but  admitted.  The 
defendant  was  not  sworn.  There  was  a  verdict  for  plaintiff, 
and  the  defendant  applied  for  a  new  trial.  The  question  cer- 
tified for  the  advisory  opinion  of  this  court  is  as  follows,  viz. : 
"  Was  the  evidence  of  the  plaintiff,  as  to  the  declarations  of 
Shurts,  improperly  admitted,  and  should  a  new  trial  be  granted 
on  that  account  ?  " 

From  this  statement  of  facts,  it  appears  to  me  that  although 
the  process  was  against  Coriell  personally,  the  real  controversy 
was  between  the  plaintiff,  on  one  side,  and  the  estate  of  Jacob 
Shurts  on  the  other.  Coriell  had  done  nothing  towards  taking 
posse'^^ion  or  converting  the  property,  except  as  administra- 
tor. He  was  not  personally  interested  in  the  result.  Should 
plaintiff  succeed,  the  estate  would  be  diminished. 

The  object  of  legislation  on  this  subject  is  to  close  the 
mouth  of  the  living,  where  the  lips  of  the  other  party  to  tiie 
transaction  have  been  closed  by  death.  Although  the  lan- 
guage of  the  statutes  of  different  states  on  this  subject  differs 
slightly,  yet  the  object  of  all  is  the  same.  The  words  indi- 
cating the  various  personal  relations  protected  by  the  statute 
are  to  be  liberally  construed  in  furtherance  of  the  equity  of 
the  rule.  The  rule  rests  on  a  principle  which  courts  of  equity 
concur  in  accepting,  and  is,  therefore,  cordially  recognized. 
Effect  should  be  given  to  the  statute  according  to  its  manifest 
intent,  and  substance  should  not  be  sacrificed  to  form. 
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In  Smith  v.  Burnet,  8  Steio.  314,  the  justice  who  deliv- 
ered the  unanimous  opinion  of  the  Court  of  Errors  and  Ap- 
peals, said,  in  speaking  of  the  statute  in  question :  "  In 
enforcing  the  object  of  the  statute,  courts  will  look  at  the 
substance  of  the  cause,  and  observe  through  tlie  forms  of 
procedure  who  are  the  real  parties  whose  interests  are  antago- 
nistic, and  then  will  see  that  where  one  is  put  at  a  disad- 
vantage by  death,  the  otlier  shall  not  be  permitted  to  profit 
'by  the  misfortune  of  liis  adversary.  In  the  language  of 
Dr.  Wharton,  the  object  of  the  restrictive  clause  in  all  such 
statutes  is  to  provide  that  where  one  of  the  parties  to  a  litiga- 
ted obligation  is  silenced  by  death  the  other  shall  be  silenced 
by  the  law." 

Where  a  surviving  party  undertakes  to  testify  as  to  personal 
communications  with  deceased  whose  estate  is  interested,  the 
survivor  is  incompetent,  no  matter  what  is  the  technical  charac- 
ter of  the  suit.  See  1  Whart.  on  Ev.  468,  and  cases  there 
cited. 

If  a  representative  be  sued  in  his  individual  name,  the 
plaintiff  is  prohibited  from  giving  evidence  of  statements  of 
deceased  if  the  result  will  enhance  or  diminish  the  estate. 
Abbott's  Tr.  Ev.  64,  and  cases  there  cited. 

The  case  of  Stuckey  v.  Bellah,  reported  in  41  Ala.  700, 
is  directly  in  point.  The  part  of  the  statute  of  that  state 
bearing  upon  the  question  is  almost  identical  with  ours,  and 
provides  that  there  shall  be  no  exclusion  of  a  witness  because 
he  is  a  party,  except  that  in  suits  against  executors  or  admin- 
istrators, neither  party  shall  be  allowed  to  testify  against  the 
■other  as  to  any  transaction  with  or  statement  by  the  testator 
or  intestate.  Mrs.  Struckey  brought  an  action  in  trover  for 
damages  for  the  conversion  of  a  watch,  which  she  alleged  R. 
H.  Struckey  (a  relative)  had  presented  to  her  shortly  before 
his  death.  The  defendant,  who  was  administrator  of  R.  H. 
Struckey,  held  the  watch  as  assets  of  his  estate.  The  suit  was 
brought  against  the  defendant  individually,  and  at  the  trial 
the  plaintiff  offered  herself  as  a  witness  to  prove  the  gift  of 
the  watch  to  her  by  deceased.     Objection  was  made  to  the 
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competency  of  the  evidence,  because  the  testimony  related  to  a 
transaction  between  the  witness  and  deceased,  as  whose  admin- 
istrator the  defendant  had  justified.  The  evidence  was  admit- 
ted by  the  inferior  court,  exceptions  were  taken  and  the  cause 
removed  to  the  Supreme  Court.  The  Supreme  Court  reversed 
the  judgment  below,  and  held  that  in  trover  against  an  admin- 
istrator in  his  individual  capacity  for  the  conversion  of  a 
chattel  which  plaintiff  claimed  under  an  alleged  parol  gift 
from  the  intestate  in  his  lifetime,  and  which  defendant  holds 
and  claims  as  assets  of  his  intestate's  estate,  the  plaintift'  is 
not  a  competent  witness  to  prove  the  alleged  gift  to  herself, 
and  that  the  case  was  within  the  spirit  of  the  act,  although  the 
suit  was  against  the  defendant  as  an  individual.  In  the 
opinion  of  the  court  the  following  language  is  used,  viz. :  "  It 
is  true  that  the  suit  was  instituted  against  the  defendant  in  his 
personal  character,  but  the  right  offtaction  disclosed  was  based 
upon  an  alleged  conversion-  by  him  in  wrongfully  withholding 
the  property  as  belonging  to  the  estate  of  his  intestate.  This 
made  it,  within  the  meaning  and  intent  of  the  statute,  a  suit 
against  an  administrator.  A  diifereut  construction  would  not 
agree  with  the  intent  of  the  legislature,  and  the  rule  is  well 
settled  that  if  from  a  view  of  the  whole  law  the  intent  is  dif- 
ferent from  even  the  literal  import  of  some  of  its  terras,  the 
intent  should  prevail.  The  construction  of  the  statute  should 
not  be  such  as  to  place  it  within  the  power  of  a  party  plaintiff 
to  avoid  its  positive  mandate,  at  his  election,  as  to  the  mere 
form  of  remedy." 

The  authorities  on  this  subject  are  collected  in  1  Whart.  on 
Ev.,  §  466.  See,  also,  Paitison  v.  Armstrong,  74  Pemia.  St. 
476;  Stevens  v.  Hartley,  13  Ohio  St.  531;  Louis  v.  Easton, 
50  Ala.  470 ;  Key  v.  Jones,  52  Ala.  238. 

I  think  the  evidence  in  question  was  improperly  admitted. 
If,  when  the  testimony  was  offered  and  admitted,  the  case  had 
not  been  fully  developed,  it  should  have  been  overruled,  when 
the  whole  case  was  in,  before  submission  to  the  jury. 

I  think  there  should  be  a  new  trial,  and  that  the  Circuit 
Court  should  be  so  advised. 
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MARY  E.  CONWAY  v.  JOSEPH  A.  HALSEY  ET  AL. 

An  action  will  not  lie  by  a  stockliolder  in  a  national  bank  against  the 
president  and  directors  for  their  neglects  and  mismanagement  of  the 
afi'airs  of  the  bank,  whereby  insolvency  ensued  and  the  stock  became 
worthless. 


The  substance  of  the  declaration  was  to  the  effect  following, 
viz. :  That  for  a  long  time  prior  to  and  on  the  31st  of  Octo- 
ber, 1881,  the  defendants  had  been  and  were  the  directors  of 
the  Mechanics'  National  Bank,  of  Newark,  and  had  taken  the 
oath  of  their  office  as  prescribed  in  section  5147  of  the  Re- 
vised Statutes  of  the  United  States,  that  they  severally  would, 
so  far  as  the  duty  devolved  upon  them  respectively,  diligently 
and  honestly  administer  the  affairs  of  the  said  bank,  and  that 
it  thereby  became  their  duty  to  guard  and  properly  and  care- 
fully to  manage  the  property  and  assets  of  said  bank  entrusted 
to  their  charge  for  the  use,  benefit  and  advantage  of  the 
plaintiff  as  one  of  the  stockholders  of  the  said  capital  stock  of 
said  bank,  in  such  manner  as  to  protect  the  said  property  from 
being  diverted  from  the  object  for  which  said  property  and 
assets  had  been  created  and  acquired,  from  being  purloined, 
embezzled,  improperly  abstracted  or  misused.  A  contract  on 
the  part  of  the  defendants  to  perform  the  duties  above  speci- 
fied was  then  laid,  followed  by  a  breach  which  consisted  in 
permitting  the  cashier  of  said  bank  to  control  and  manage  the 
business  of  the  bank  and  to  apply  the  money  and  property  of 
the  bank  as  suited  his  inclination,  and  without  reasonable 
supervision  of  the  defendants,  and  whereby  the  said  cashier 
was  enabled  and  did  make  away  with  the  entire  capital  of 
said  bank  and  it  became  largely  insolvent. 

Argued  at  June  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixox,  Magie  and  Pakker. 
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For  the  plaintiff,  C.  Borcherling. 

For  the  defendants,  John  W.  Taylor. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  Since  the  decision  in  the  case 
of  Smith  V.  Hurd,  reported  in  12  Mete.  371,  and  which  occur- 
red in  the  year  1847,  I  do  not  find  that  it  has  anywhere  been 
doubted  that  an  action  will  not  lie  in  behalf  of  a  stockholder 
in  a  corporation  against  its  directors  for  their  negligence  in  so 
conducting  its  affairs  that  its  capital  had  been  impaired  or  lost 
and  the  shares  of  its  stock  in  that  manner  rendered  worthless. 

That  judgment,  with  respect  to  its  constituent  facts,  was 
identical  with  the  transaction  described  in  the  present  decla- 
ration, for  the  complaint  in  that  instance  was  that  the  direc- 
tors of  a  corporate  company  had  by  their  malfeasance  in 
delegating  the  whole  control  of  its  business  to  its  president 
and  cashier,  occasioned  the  waste  and  loss  of  its  entire  capital. 
The  adjudication  was  rested  on  general  principles  which  lie 
at  the  basis  of  all  corporate  existence.  These  were,  in  sub- 
stance, the  following,  viz. :  That  there  is  no  legal  privity 
between  the  holders  of  shares  in  a  corporation,  in  their  indi- 
vidual capacity,  on  the  one  side,  and  the  directors  of  such 
■company  on  the  otiier;  that  the  directors  are  not  the  bailees, 
agents  or  trustees  of  such  several  stockholders ;  that  the  cor- 
poration is  a  distinct  person  in  law,  in  whom  all  the  corporate 
property  is  vested,  and  to  whom"  all  its  agents  and  officers  are 
responsible  for  all  torts  and  injuries  diminishing  or  impairing 
its  property ;  that  the  individual  members  of  the  company 
have  no  right  or  power  to  intermeddle  with  the  property  or 
concerns  of  such  company,  or  to  call  any  agent  or  officer  to 
account,  or  to  discharge  them  from  any  liability ;  that  the  in- 
jury done  to  the  capital  by  wasting  it,  is  not,  in  the  first 
instance,  nor  necessarily,  a  damage  to  the  stockholders;  tliat 
all  sums  which  could  in  any  form  be  recovered  on  that  ground 
would  be  assets  of  the  corporation,  to  be  applied,  in  the  first 
instance,  to  the  payment  of  debts,  the  surplus  only  being  dis- 
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tributable  among  the  stockholders,  and  thafe  it  is  therefore  only 
an  indirect,  contingent  and  subordinate  interest  in  damages  so 
to  be  recovered  that  is  vested  in  shareholders.  These  are  the 
main  grounds  leading  to  the  decision  in  the  case  referred  to, 
and  such  grounds  are  so  plainly  just  and  reasonable  that  they 
appear  to  have  been  adoj)ted  in  each  of  that  series  of  authori- 
ties on  the  subject  that  are  to  be  found  by  a  reference  to  any 
of  the  text-books.  Thomp.  on  Liability  of  Directors  351 ; 
Field  on  Corp.,  §  328. 

The  legal  effect  of  the  doctrine  thus  established  is  that  those 
acts  of  the  officers  and  agents  of  the  corporation  which  diminish 
or  destroy  the  capital  of  the  company  are  direct  injuries  to  the 
corporate  body,  and  that  it  only  can  seek  reparation  for  such 
wrongs.  And  in  such  cases,  if  the  directors  or  other  principal 
officers  are  the  wrong-doers,  or  if  not  being  thus  implicated, 
they  refuse  to  promote  the  requisite  suit,  a  stockholder,  acting 
for  himself  and  the  other  stockholders  and  for  the  company, 
may  call  such  delinquent  officials  to  account  in  a  court  of 
equity.  The  theory  is  that  under  the  given  conditions  the 
corporation  is  entitled  to  indemnification,  and  that  when  tliis 
is  effected  the  stockholder  ceases  to  be  a  loser.  As  to  the 
right  of  the  shareholder  to  become  the  actor  in  equity  to  re- 
pair a  corporate  injury,  when  the  directors  refuse  to  perform 
such  function,  see  the  case  of  Trenton  Bridge  v.  Trenton  City 
Bridge,  2  Beas.  46. 

To  the  extent  of  the  legal  rules  established  by  the  train  of 
cases  to  which  reference  has  been  thus  made,  I  did  not  under- 
stand upon  the  argument  that  any  contention  was  raised,  the 
plantiff's  case  being  placed  exclusively  on  the  basis  of  the 
force  of  the  five  th«)usand  two  hundred  and  thirty-ninth  sec- 
tion of  the  National  Bankrupt  act.  The  section  thus  relied 
on  is  in  these  words :  "  If  the  directors  of  any  national  bank- 
ing association  shall  knowingly  violate,  or  knowingly  permit 
any  of  the  officers,  agents  or  servants  of  the  association  to 
violate  any  of  the  provisions  of  this  title,  nil  the  rights,  privi- 
leges and  franchises  of  the  association  shall  be  tiieroby  for- 
feited.    Such   violation  sliall,  iiowever,   be   determined    and 
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adjudged  by  a  proper  Circuit,  District  or  Territorial  Court  of 
the  United  States,  in  a  suit  brought  for  that  purpose  by  the 
comptroller  of  the  currency  in  his  own  name,  before  the  asso- 
ciation shall  be  declared  dissolved.  And  in  cases  of  such 
violations,  every  director  who  participated  in  or  assented  to 
the  same  shall  be  held  liable,  in  his  personal  and  individual 
capacity,  for  damages  which  the  association,  its  shareholders, 
or  any  other  person  shall  have  sustained  in  consequence  of 
such  violation." 

It  is  insisted  that  the  clause  of  the  above-recited  provision 
which  relates  to  the  violations  of  this  law  by  the  ofiBcers  of  a 
national  bank,  applies  to  the'  circumstances  stated  in  this 
declaration,  and  renders  the  defendants  liable  to  this  action. 
The  position  is  not  tenable.  The  act  declares  that  the  charter 
of  any  of  these  banks  shall  be  forfeitable  if  the  directors 
knowingly  violate  certain  provisions  of  the  statute,  and  it  is 
for  a  violation  of  such  provision  that  a  personal  responsibility 
is  imposed  on  such  officers.  When  the  act  of  the  officers  has 
been  such  that  its  effect  will  be  to  put  the  institution  out  of 
existence,  then,  and  then  only,  are  they  made  liable  to  the 
private  suit  of  the  stockholder  or  other  person  injured  by  their 
wilful  disobedience  of  the  requirements  of  the  law.  As  it  is 
entirely  unreasonable,  therefore,  to  infer  that  it  was  the  legis- 
lative intention  that  the  charters  of  these  valuable  institutions 
should  be  liable  to  be  lost  by  reason  of  any  negligence  and 
want  of  care  of  their  directors,  it  necessarily  follows  that  such 
negligence  and  want  of  care  will  not  lay  the  basis  of  a  suit  of 
a  shareholder  against  them.  The  banking  act  organizes  these 
financial  institutions,  and  establishes  various  fundamental 
regulations  to  which  they  are  required  strictly  to  conform  ; 
and  it  is  quite  in  keeping  with  the  purpose  and  spirit  of  this 
law  to  find  in  it  a  declaration  that  if  the  directors  should  wil- 
fully disobey  any  of  such  fundamental  injunctions,  the  penal 
consequence  should  be  that  they  should  make  good  not  only 
the  loss  thence  resulting  to  the  corporation,  but  also  that  occa- 
sioned to  individuals  by  their  malfeasance.  The  plaintiff's 
case  is  not  brought  within  the  scope  of  this  remedial  clause  of 

Vol.  XV.  2  g 
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this  section,  inasmuch  as  it  does  not  show  a  wilful  violation 
of  any  one  of  such  fundamental  regulations.  There  is  also 
another  objection  to  the  application  of  this  section  of  this  act 
to  the  plaintiff's  case.  When  the  clause  in  question  gives  a 
private  remedy,  derived  from  the  misconduct  of  the  directors, 
to  the  individual  stockholder,  the  only  reasonable  deduction 
from  the  words  and  purposes  of  the  law  is,  that  such  redress 
is  aimed  at  injuries  directly  and  not  indirectly  falling  on  such 
stockholder.  In  the  present  case,  the  injury  is  indirect  and 
derivative :  the  plaintiff  has  suffered  a  loss  because  the  prop- 
erty of  the  corporation  was  squandered,  purloined  or  lost. 
Now,  for  such  a  loss  the  statute  gives  to  the  company  the 
right  to  obtain  an  indemnification  by  suit,  and  by  such  re- 
covery the  indirect  and  derivative  loss  of  the  stockholders  is, 
ipso  facto,  repaired. 

For  the  sake  of  example,  let  us  say  that  the  capital  of  a 
bank  is  $500,000,  which  is  purloined  or  lost  by  the  miscon- 
duct of  the  directors ;  the  stock  thus  becomes  worthless  be- 
cause the  company  is  made  insolvent,  but  if  the  corporation 
sue  the  directors  and  recover  as  damages  their  entire  capital, 
full  value  is  restored  to  the  stock  of  the  members.  It  follows, 
therefore,  that  unless  we  impute  to  persons  passing  this  act 
the  design  to  provide  for  a  duplicate  reparation  for  the  mis- 
conduct of  these  officers,  first,  to  the  corporation,  and  then, 
second,  by  way  of  duplication  to  each  member  of  the  bank,  it 
is  clear  that  what  I  have  called  these  derivative  injuries  are 
not  those  for  which  an  independent  remedy  is  provided  in 
favor  of  each  member  of  the  company.  This  consideration 
derives  an  increase  of  weight  from  the  circumstance  that  the 
same  remedy  that  is  given  to  the  stockholders  is  afforded  "  to 
any  other  person,"  and  if  this  action  catJ  be  sustained,  so 
would  an  action  be  sanctioned  that  should  be  brought  by  any 
creditor  of  the  insolvent  bank.  In  the  suit  of  Ackerman  v. 
Halsey,  Mr.  Justice  Depue,  sitting  in  the  Essex  Circuit,  con- 
sidered this  same  question,  and  after  having  examined  the 
subject  with  care,  as  appears  from  the  opinion  prepared  by 
him,  came  to  the  same  conclusion  as  that  above  expressed.  . 
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It  has  been  deemed  advisable  to  dispose  of  this  case  on  its 
legal  merits  as  they  were  presented  in  the  discussion  of  counsel 
at  the  bar,  rather  than  to  confine  our  attention  to  the  state- 
ments of  the  declaration,  which  is  obviously  so  imperfect  that 
it  does  not  exhibit  the  real  question  in  controversy.  Regard- 
ing the  matter  in  this  extended  sense,  the  defendants  are  enti- 
tled to  judgment  on  this  demurrer. 


HELLER  ET  AL.  v.  ELLIOTT. 


1.  The  condition  of  prepayment  on  a  sale  for  cash  may  be  waived  by  the 
vendor,  so  as  to  pass  the  title  in  the  vendee. 

2.  On  a  sale  for  cash,  the  property  being  delivered,  the  vendee  failed  to 
pay  on  demand  ;  the  vendor  thereupon  took  out  an  attachment  against 
his  property  for  the  price  of  the  article  so  sold  ;  held,  ah  aflBrmance  of 
the  sale  and  a  waiver  of  the  condition  of  payment  before  the  vesting 
of  the  title. 

In  trover. 

The  plaintiflP,  on  December  7th,  1881,  sold  to  one  De  Leon 
three  hundred  and  sixty  bags  of  dried  blood.  The  goods 
were  delivered  in  lots,  from  time  to  time.  De  Leon  became 
embarrassed  in  his  business,  and  on  December  16th,  1881, 
sold  the  above-mentioned  goods,  which  had  been  mixed  fertil- 
izers, to  one  Levy.  The  bo7ia  fides  of  this  sale  to  Levy  was 
not  questioned.  He  took  possession  under  it.  On  the  17th 
of  December,  1881,  the  plaintiff  took  out  an  attachment 
against  the  goods  of  De  Leon,  to  recover  the  price  of  the  said 
three  hundred  and  sixty  bags  of  dried  blood,  and  caused  the 
same,  among  other  things,  to  be  attached  by  the  sheriff. 
Thereupon,  the  purchaser.  Levy,  replevied  those  goods  and 
thereby  took  them  from  the  sheriff,  and  after  twenty-four 
hours  they  were  delivered  to  him  in  that  ))roceeding.  On  the 
28th  of  December,   1881,  the  plaintiff  in  these  attachment 
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proceedings  made  demand  on  Elliott  and  Levy  to  deliver  the 
bags  of  dried  blood  in  question,  and  on  refusal,  brought  thia 
action. 

Argued  at  June  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Magie  and  Parker. 

For  the  plaintiffs,  James  B.  Vredenburgh. 

For  the  defendant,  W.  Brinherhoff. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  It  has  been  found  by  the 
jury  that  the  merchandise  which  is  the  subject  of  this  contro- 
versy was  sold  by  the  plaintiffs,  on  the  condition  that  it  should 
be  paid  for  on  delivery,  and  that  consequently,  by  force  of 
that  contract,  the  title  to  the  property,  as  the  vendee  failed  to 
pay  the  price,  did  not  vest  in  him.  As  the  testimony  was- 
contradictory  with  respect  to  the  terms  of  this  sale,  and  was 
far  from  demonstrative  in  favor  of  the  version  of  it  given  by 
either  of  the  parties,  this  verdict  must  be  taken  as  conclusive 
of  the  question. 

Assuming,  then,  that  the  original  bargain  was  that  the  title 
should  not  pass  until  payment  of  the  price,  the  only  questioa 
that  remains  to  be  disposed  of  is,  whether  the  condition  re- 
quiring prepayment  was  not  waived  by  the  plaintiflfe.  In  my 
judgment,  such  must  be  the  legal  conclusion  from  the  undis- 
puted facts  in  the  case.  After  the  delivery  of  the  merchan-- 
dise  in  question  by  the  vendor  to  the  vendee,  and  after  the 
sale  of  the  same  by  the  latter  to  one  of  the  defendants,  the 
plaintiffs  caused  an  attachment  to  be  issued  against  the  prop- 
erty of  their  vendee  for  the  price  of  these  goods  so  sold  and 
delivered,  and  caused  them  to  be  levied  on  under  that  writ. 
When  the  plaintiffs  proceeded  to  enter  upon  this  course  of 
law,  they  were  plainly  in  a  position  to  adopt  either  branch  of 
an  alternative.  They  could  have  insisted  that  they  were  still 
the  owners  of  the  goods,  and  have  retained  them  and  sued  the 
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vendee  for  his  breach  of  his  stipulation  to  accept  and  pay  for 
them ;  or,  they  could  waive  the  stipulation  as  to  payment  as 
a  prerequisite  to  the  vesting  of  the  title,  and  sue  for  the  stipu- 
lated price.  This  latter  course  was  the  one  pursued  by  them 
when  they  sued  out  the  writ  of  attachment,  and  that  proce- 
dure is  utterly  incompatible  with  the  theory  that  the  title  to 
the  property  iiad  not  become  fixed  in  the  vendee.  The  state- 
ment in  the  affidavit  upon  which  the  writ  of  attachment  was 
founded,  to  the  effect  that  the  contract  price  was  due  and 
owing  to  the  plaintiffs  for  the  sale  and  delivery  of  these  arti- 
cles, was  untrue  if  the  title  to  such  articles  remained  in  the 
vendors,  but  was  true  in  case  the  plaintiffs  had  elected  to 
waive  the  condition  as  to  prepayment.  In  effect,  the  plaintiffs, 
by  their  own  oaths,  have  testified  to  the  exercise  of  their 
option  in  favor  of  letting  the  transaction  stand  as  an  uncondi- 
tional and  completed  sale.  The  legal  force  of  that  conduct 
was  to  place  the  title  to  this  property  in  their  vendees,  and 
having  once  placed  it  there,  they  could  not  at  will  retake  the 
title  so  yielded  up.  The  present  suit  can  be  vindicated  by 
them  only  on  the  ground  that  their  sworn  statements  in  the 
first  proceeding  were  knowingly  untrue,  and  the  seizure  of 
the  defendants'  property  by  virtue  of  it  wilfully  illegal  and 
oppressive.  The  law  will  not  tolerate  such  perversions  of 
truth  and  justice.  The  plaintiffs  have  no  title  to  the  chattels 
in  dispute,  and  they  must  fail  in  this  suit. 

The  case  of  Morris  v.  Bexford,  IS  N.  Y.  552,  cited  in  the 
brief  of  counsel,  is  illustrative  of  the  legal  doctrine.  The 
transaction  was  a  bargain  and  sale  of  goods  for  cash,  and  the 
vendee  took  possession,  but  failing  to  pay  the  price,  the  goods 
were  replevied  by  the  vendor ;  and  it  was  decided  this  con- 
duct was  a  disaffirmance  of  the  sale  and  was  a  bar  to  a  subse- 
quent action  for  the  purchase  money,  the  court  saying :  "  A 
vendor  of  goods  on  a  sale  and  delivery  upon  cash  terms,  if  he 
fails  to  get  payment,  may  consider  the  delivery  absolute  and 
rely  on  the  responsibility  of  the  vendee,  or  he  may  disaffirm 
and  reclaim  his  property.  But  he  cannot  do  both  of  these 
things.     The  remedies  are  not  concurrent,  and  the  choice  be- 
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tween  them  once  being  made,  the  right  to  follow  the  other  is 
forever  gone.  The  law  tolerates  no  such  absurdity  as  a  seiz- 
ure of  goods  by  a  person  claiming  that  he  has  never  sold 
them,  and  an  action  by  the  same  person,  founded  on  the  sale 
and  delivery  of  the  same  goods,  for  the  recovery  of  the  price." 

This  I  consider  a  correct  exposition  of  the  legal  doctrine 
involved  in  the  present  case.  The  fact  that  the  plaintiffs 
subsequently  abandoned  their  attachment  proceedings,  can 
have  no  effect.  They  affirmed  the  sale  in  an  incontestable 
form  by  their  affidavit  of  the  vendee's  indebtedness  to  them, 
and  by  taking  out  and  executing  the  writ  of  attachment,  and 
it  was  their  power  subsequently  to  revoke  the  sale  which  by 
their  own  conduct  they  had  completed. 

The  defendants  are  entitled  to  a  new  trial. 


STATE  v.  WALSH. 

An  allowance  of  a  per  diem  to  a  person  detained  in  vacation  in  custody 
as  a  witness  in  a  criminal  case,  cannot  be  charged  in  a  bill  of  costs 
taxed  against  the  defendant  on  conviction. 


On  error  to  the  Mercer  county  Quarter  Sessions. 

Argued  at  June  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Magie  and  Paeker, 

For  the  defendant,  R.  8.  Woodruff,  Jr. 
For  the  state,  M.  Beasley,  Jr. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  defendant  was  convicted 
on  an  indictment  for  an  assault  and  battery,  and  one  of  the 
items  of  costs  taxed  against  him  was  for  the  'pei'  diem  of  a 
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witness  during  his  detention  in  jail  under  the  commitment  of 
.,  magistrate,  such  witness  having  been  unable  to  procure 
'security  for  his  appearance  at  the  trial.  The  question  .s 
whether,  when  a  per  diem  had  been  paid  to  a  person  tl.us  helc 
in  custody  to  insure  his  presence  as  a  witness  before    he  grand 

iurv  and  on  the  trial,  it  can  be  charged  m  the  bdl  of  costs 
against  the  convicted  defendant.  It  further  appears  m  the 
case  that  at  the  time  of  the  commitment  of  the  witness  by  the 

iustice,  the  court  to  which  he  was  bound  to  appear  was  not 
in  session,  and  that  before  such  court  sat  many  days  e  apsed 
and  that  for  each  of  such  days  a  fee  was  allowed  and  charged 

in  the  bill  of  costs: 

Such  charges  are  plainly  illegal.     All  costs  are  the  creatures 
of  the  statute,  as  has  been  repeatedly  decided  by  this  court, 
and  no  statutory  provision  is  to  be  found  which  legalizes  these 
iten,s      The  only  clause  in  the  fee  bill  relative  to  this  subject 
is  that  contained  on  page  408  of  the  Revision,  and  which  ,n 
t.rms   gives  a  fee  per  diem  "for  every  witness  attending  a 
court "     A  person  who  is  committed  into  the  custody  of  the 
iail  because  he  cannot  give  security  for  his  appearance  at  the 
proper  time,  is  not,  during  his  confinement,  "  a  witness  attend- 
Lcourt."     He  is  no  more  a  witness  in  attendance  at  court 
un^der  the  conditions  stated,  than  he  would  be  such  if  he  had 
entered  into  a  recognizance  for  his  appearance.     As  there  is 
no  legislative  authority  for  the  charge  in  question,  such  charge 
wa.  unwarranted,  and  therefore  the  judgment  must  be  reversed. 


HENRY  McFARLAN  v.  MORRIS  CANAL  AND  BANKING 
COMPANY. 

1    The  statute  of  limitations  provides  no  bar  to  an  action  by  a  land-owner 

rreclver  compensation  for  property  taken  by  the  Morris  Canal  and 

Bankin"  Company  in  pursuance  of  its  charter, 
o    in  a^ement  in  a  declaration  that  the  defendant  built  its  caual  under 
"•    Us  chartTr,  sufficiently  alleges  con^pliance  by  the  defendan   with    he 

condUions'on  which'its  right  to  build  the  canal  was  made  by  the 

charter  to  deoend. 
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On  demurrer  to  plea. 

Argued  at  June  Terra,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Magie  and  Parker. 

For  the  plaintiff,  H.  C.  Pitney. 

For  the  defendant,  T.  N.  IlcCarter. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  plaintiff's  action  is  brought  (according  to 
the  statement  of  the  declaration,)  under  th'e  ))rovisions  of  the 
twentieth  and  twenty-seventh  sections  of  the  charter  of  the 
Morris  Canal  and  Banking  Company,  to  recover  damages, 
once  for  all,  for  a  permanent  injury  to  his  lands  and  water- 
rights  by  the  raising  of  the  company's  dam  in  the  Rockaway 
river.  The  defendant's  plea  is  that  the  cause  of  action  did 
not  accrue  within  six  years  before  suit  brought,  and  to  this 
the  plaintiff  demurs. 

This  court  is,  I  think,  precluded  from  any  further  inquiry 
into  the  validity  of  this  plea  by  what  is  said  in  the  opinion 
of  the  Court  of  Errors  in  Lehigh  Valley  R.  H.  Co.  v.  Mc- 
Farlan,  14  Vroom  G05,  614,  to  wit,  that  the  action  reserved 
by  the  charter  is  the  means  provided  for  the  land-owner  to 
obtain  an  appraisement  and  recovery  of  his  damages,  in  case 
the  company  does  not  proceed  to  obtain  an  appraisement  of 
them  by  commissioners;  and  that  it  follows,  from  the  substi- 
tution of  an  action  by  the  owner  for  proceedings  to  appraise 
by  commissioners,  that  the  owner's  action  for  compensation 
will  not  be  barred  by  the  statute  of  limitations,  as  ordinary 
actions  for  trespass  and  debt  are  barred,  but  he  may  proceed 
to  have  his  damages  appraised  by  action  at  any  time  before  a 
right  or  title  to  the  property  has  been  acquired  by  adverse 
user  or  possession.  We  are  n:.t  d*-  liberty  to  question  what  is 
here  so  plainly  laid  down  by  tne  court  of  last  resort  as  a 
corollary  from  its  own  reasoning. 

The  plea  must  therefore  be  condemned,  if  the  declaration 
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is  what  it  claims  to  be.  But  the  defendant  attacks  tlie  decla- 
ration as  one  based  upon  the  charter,  on  the  ground  that  it 
does  not  aver  the  filing  by  the  company  of  a  survey  of  the 
route  of  its  canal,  which  the  charter  makes  a  necessary  pre- 
liminary to  the  legal  construction  of  the  canal,  and  hence  that 
the  declaration  merely  shows  an  ordinary  trespass,  to  which 
the  statute  of  limitations  is  a  bar. 

The  declaration  states  that  the  injury  was  done  for  the 
purpose  of  increasing  the  capacity  of  the  defendant's  canal, 
called  the  Morris  canal,  before  that  time  built  by  the  defend- 
ant under  the  provisions  of  an  acf  of  the  legislature  of  the 
State  of  New  Jersey,  entitled,  "  An  act  to  incorporate  a  com- 
pany to  form  an  artificial  navigation  between  the  Passaic  and 
Delaware  rivers,"  passed  December  31st,  1824,  which  is  a 
public  act.     This  averment  that  the  canal  was  built  under  the 
provisions  of  the  charter,  is  equivalent  to  an  allegation  that 
all  the  prerequisites  of  the  charter  were  complied  with  by  the 
company  in  its  construction,  including  this  of  filing  a  survey 
of  the  route.     The  principle  applicable  to  the  case  is  that  the 
presumption  must  be  in  favor  of  the  innocence  of  the  defend- 
ant, where   the  contrary  is  not   averred;    that  if  anything 
stated  to  have  been  done  by  the  defendant  would  have  been 
legal  or  illegal,  according  to  circumstances,  it  is  to  be  regarded 
as  legal,  unless  the  facts  which  would  render  it  illegal  ai-e  set 
out.     Since,  therefore,  this  pleading  exhibits  no  illegality  in 
the  construction  of  the  defendant's  canal,  and  that  construc- 
tion was  lawful  if  the  survey  was  filed  and  the  other  condi- 
tions precedent  were  performed,  compliance  with  these  con- 
ditions must  be  presumed  and  need  not  be  specially  averred. 
It  is  not  a  case  for  the  application  of  the  doctrine  that  where 
either  of  two  intendments  may  properly  be  drawn  from  the 
face  of  the  declaration,  that  shall  be  taken  which  makes  most 
strongly  against  the  plaintiff,  for  no  intendment  of  wrong- 
doing by  the  defendant  arises  from  a  declaration  which  asserts 
none.     On  this  point,  the  declaration,  when  filed,  justified  but 
one  assumption  as  to  the  conduct  of  the  defendant  in  building 
the  canal,  viz.,  that  of  its  legality,  and  such  must  continue  to 
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be  the  interpretation  of  the  pleading,  no  matter  what  subse- 
quent pleadings  may  assert. 

We  think,  therefore,  that  the  declaration  does  disclose  a 
lawful  taking  of  the  plaintiff's  property  by  the  defendant 
under  its  charter,  and  a  consequent  ground  for  the  statutory 
action  to  recover  compensation  therefor,  to  which  this  plea  in- 
terposes no  bar. 

The  plaintiff  is  entitled  to  judgment  on  the  demurrer. 


STATE  V.  GEORGE  W.  FAY. 


1.  Under  the  "  Malt  Liquors  Act,"  approved  April  4th,  1872,  {Rev.,  jx 
494,  ^  13,)  a  single  sale  of  any  of  the  liquors  mentioned  without 
license,  makes  the  seller  liable  to  indictment  as  keeper  of  a  disorderly 
house. 

2.  The  act  is  operative  throughout  the  state  except  in  townships,  cities 
and  incorporated  towns,  where  laws  are  in  force  regulating  the  sale  of 
such  liquors,  outside  of  inns  and  taverns. 

3.  Authority  conferred  upon  a  town  to  prohibit  all  traffic  in  or  sale  of  in- 
toxicating drinks,  with  authority  to  license,  regulate  or  prohibit  inns 
and  taverns — Held  not  to  embrace  authority  to  regulate  the  sale  of 
liquors  outside  of  inns  and  taverns. 


On  error  to  the  Atlantic  Oyer  and  Terminer. 

Argued  at  June  Terra,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Magie  and  Parkek. 

For  the  state,  A.  H.  Sharp. 

For  the  plaintiff,  H.  L.  &  A.  L.  Slope. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  defendant  was  indicted  for  keeping  a  di«!- 
orderly  house  in  the  town  of  Hamnionton,  Atlantic  county, 
The  offence  proved  was  the  sale  of  lager  beer  in  less  quantity 
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than  a  quart,  to  be  drunk  upon  the  premises  where  it  was 
sold  without  license ;  and  the  court  charged  that  such  a  sale 
on  more  than  one  occasion  constituted  guilt  under  the  indict- 
ment. The  defendant,  by  writ  of  error,  complains  of  this 
instruction. 

The  charge  can  be  sustained  only  by  force  of  the  thirteenth 
section  of  the  act  to  regulate  the  sale  of  ale  and  other  malt 
liquors,  approved  April  4th,  1872,  {Rev.,  p.  494,)  which  pro- 
vides that  if  any  person  shall  sell  any  of  the  liquors  aforesaid, 
(among  them  being  lager  beer,)  without  license  first  obtained 
according  to  the  act,  then  such  person  shall  be  held  as  a 
keeper  of  a  disorderly  house,  and  be  liable  to  indictment  and 
punishment  as  such. 

This  statute,  if  applicable,  plainly  rendered  the  defendant 
subject  to  conviction  of  the  offence  alleged  and  justified  the 
charge.  But  it  is  claimed  to  be  inapplicable,  because  its 
fourteenth  section  declares  that  none  of  its  provisions  shall 
apply  to  any  township,  city  or  incorporated  town  in  which 
laws  are  in  force  regulating  the  sale  of  any  of  the  liquors 
mentioned  in  the  act. 

The  question  therefore  becomes  resolved  into  this,  whether? 
in  the  town  of  Hammonton,  there  were  in  force  any  laws  (i. 
e.,  any  laws  other  than  the  general  law,)  regulating  the  sale 
of  these  liquors.  The  only  law  referred  to  by  the  defendant 
is  the  act  incorporating  the  town,  {Pamph.  L.  1866,  p.  188,) 
the  twenty-third  section  of  which  provides  that  the  corpora- 
tion may  have  power  to  pass,  enforce,  alter  and  repeal  ordi- 
nances to  take  effect  within  the  town  for  the  following  pur- 
poses, to  wit,  *  *  *  to  license,  regulate  and  prohibit 
inns  or  taverns,  and  to  prohibit  all  traffic  in  or  sale  of  intoxi- 
cating drink  or  drinks. 

The  clause  in  this  charter  concerning  inns  and  taverns 
should  not  be  permitted  to  exclude  from  the  town  the  opera- 
tion of  the  "  Malt  Liquors  Act,"  for  the  reason  that  in  our 
legislation  the  keeping  of  inns  and  the  retail  traffic  in  malt 
liquors  are  treated  as  distinct  subjects  of  regulation.  Although 
inn-keepers  may,  under  their  licenses,  retail  malt  liquors,  and 
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€0,  in  a  sense,  laws  regulating  inns  regulate  the  sale  of  these 
liquors,  yet  we  think  that  the  laws  regulating  sucli  sale,  which 
are  intended  by  this  fourteenth  section,  are  those  laws  refer- 
ring to  the  traffic  apart  from  inn-keeping,  laws  which,  in  this 
respect,  resemble  the  "Malt  Liquors  Act"  itself.  Hence,  no 
fiupport  for  the  defendant's  contention  is  to  be  derived  from 
this  clause  of  the  charter. 

But  does  the  clause  for  the  prohibition  of  all  traffic  in  in- 
toxicating drinks  constitute  a  law  for  the  regulation  of  the 
sale  of  these  liquors,  and  so  save  the  town  from  the  operation 
of  the  statute? 

The  leading  rules  for  the  construction  of  municipal  charters 
are  well  summed  up  by  Mr.  Dillon,  as  follows :  "  A  muni- 
cipal corporation  possesses  and  can  exercise  the  following 
powers  and  no  others :  First,  those  granted  in  express  words ; 
second,  those  necessarily  or  fairly  implied  in  or  incident  to  the 
powers  expressly  granted ;  third,  those  essential  to  the  de- 
clared objects  and  purposes  of  the  corporation,  not  simply 
convenient,  but  indispensable.  Any  fair,  reasonable  doubt 
concerning  the  existence  of  power  is  resolved  by  the  courts 
against  the  corporation,  and  the  power  is  denied."  1  Dill,  on 
Mun.  Corp.  {M  ed.),  §  89. 

In  the  charter  now  before  us,  the  power  expressly  granted 
is  the  power  to  prohibit  the  sale.  This  is  not  equivalent  to 
nor  does  it  fairly  embrace  a  power  to  regulate.  The  exercise 
of  the  latter  power  provides  for  the  continuance  of  the  traffic 
under  prescribed  rules ;  the  former  power  is  to  be  wielded 
only  for  its  suppression.  As  was  said  in  Schwuchow  v. 
Chicago,  68  III.  444 :  "  To  suppress  must  mean  to  prevent 
and  not  to  license  or  sanction  the  act  to  be  suppressed.  It 
would  be  a  confusion  of  terms  to  say  that  a  thing  is  sup- 
pressed when  it  is  protected,  licensed  or  encouraged."  And 
in  City  of  St.  Louis  v.  Smith,  2  3Io.  113,  the  court,  sjxjaking 
of  authority  to  restrain  and  prohibit  tippling-houses,  said  : 
^*  The  legislature  intended  to  give  the  corporation  by  the 
words  'restrain  and  prohibit' two  powers:  one  was  to  pro- 
iliibit  their  existence  altogether,  if  they  thought  it  best  to  do  so, 
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and  the  other  was  to  keep  them  within  certain  limits,  as  to 
the  number  and  order,  as  they  should  think  best." 

In  Gunnarssohn  v.  City  of  Sterling,  92  III.  569,  it  was  in- 
deed said  that  a  general  power  to  prohibit  is  sufficient  to  au- 
thorize any  partial  prohibition  deemed  advisable,  but  the 
court  was  speaking  of  an  ordinance  which  merely  forbade  sales 
in  quantities  less  than  five  gallons,  and  did  not  attempt  to 
regulate  permitted  sales.  By  carrying  out  this  notion  of  par- 
tial interdiction  to  its  furthest  extent,  it  might  be  made  to 
appear  that  a  prohibition  of  all  sales  which  were  not  made  in 
conformity  with  designated  requirements  would  operate  as  a 
regulation  of  the  traffic ;  but  an  exercise  of  the  power  to  pro- 
hibit, with  this  end  of  regulation  in  view,  would  be  a  mani- 
fest strain  of  authority,  and  of  such  doubtful  propriety  as  ta 
come  under  the  condemnation  of  the  rules  before  mentioned. 
For,  intrinsically,  regulation  and  prohibition  range  in  differ' 
ent  spheres :  no  sale  which  is  prohibited  is  regulated,  and 
none  regulated  is  prohibited.  This  interpretation  of  the  grant 
of  power  in  this  charter  is  enforced  by  the  context.  The 
power  immediately  preceding  this  is,  "  to  license,  regulate  and 
prohibit  inns  and  taverns."  The  power  immediately  follow- 
ing is,  "to  license,  regulate  and  prohibit  hawkers  and  ped- 
dlers." This  power  is  merely  "  to  prohibit  all  traffic  in  oi 
sale  of  intoxicating  drinks."  Such  language  is  tantamount  to 
a  declaration  that  the  legislature  gives  authority  to  prohibit, 
but  withholds  authority  to  license  or  regulate  the  traffic. 

My  conclusion  therefore  is,  that  in  neither  of  these  clauses 
which  relate  to  inns  and  intoxicating  drinks,  is  there  expressed, 
or  by  fair  implication  to  be  found,  any  law  for  regulating  the 
sale  of  malt  liquors  in  the  town,  outside  of  inns  and  taverns. 

The  other  provisions  of  the  charter  relating  to  nuisances 
and  vice  and  immorality  have  been  noticed,  but  it  is  not  per- 
ceived that  they  contain  any  warrant  for  regulating  the  mere 
sale  of  malt  liquors;  such  sale,  of  itself,  except  so  far  as  it  is 
interdicted  by  positive  statute,  is  not,  under  our  law,  either  a 
nuisance  or  vicious  or  immoral.  Nor  is  there  any  declared 
object  or  purpose  of  the  corporation   to  which  this  power  of 
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regulation,  iu  addition  to  the  power  of  prohibition  or  sup- 
pression, seems  indispensable.  Hence  the  " Malt  Liquors  Act " 
prevails  in  the  town  of  Hamraonton,  and  under  its  provisions 
the  defendant  was,  for  a  single  sale,  rightly  convicted  of  keep- 
ing a  disorderly  house,  and  the  judgment  below  should  be 
affirmed. 


GEORGE  S.  MARTS  v.  CUMBERLAND  MUTUAL  FIRE  IN- 
SURANCE COMPANY. 

1.  The  assignee  of  the  assured  in  a  policy  of  fire  insurance  may  sue 
thereon  in  his  own  name,  by  force  of  our  statute  {Bev.,  p.  850,  section 
19  of  the  Practice  act.) 

2.  The  assignee's  suit  must  be  of  the  same  style  as  that  of  the  assured 
should  have  been  if  there  had  been  no  assignment. 

3.  The  policy  was  to  become  void  upon  a  sale  or  alienation  of  the  prop- 
erty. At  the  time  of  the  fire,  a  decree  in  chancery  for  sale  of  the 
property  on  foreclosure  had  been  entered,  and  the  property  had  been 
put  up  for  sale  by  the  sheriflf  and  bid  in  by  the  mortgagee,  but  no  deed 
had  been  delivered,  and  because  of  the  fire  the  mortgagee  refused  to 
accept  a  deed.  Hdd,  that  the  policy  had  not  become  void  by  sale  or 
alienation,  and  that  the  original  owner  had  an  insurable  interest  at 
the  time  of  the  fire. 

4.  An  agent  may  take  out,  in  his  own  name,  a  policy  of  fire  insurance 
on  his  principal's  property  for  the  principal's  benefit,  and  it  will  be 
valid  if  the  agent's  act  be  either  originally  authorized  or  subsequently 
sanctioned  before  or  after  the  fire. 

5.  An  assignment  of  a  policy  "  as  collateral  security  only,  first  to  A  and 
then  to  B  and  assigns,"  A  and  B  being  holders  respectively  of  a  first 
and  a  second  mortgage — Held,  to  confer  upon  A  and  B  a  joint  right 
of  action,  the  proceeds  of  suit  to  be  applied  to  the  payment,  first,  of 
A's  mortgage,  and  secondly  of  B's. 

6.  On  a  rule  to  show  cause  why  a  verdict  should  not  be  set  aside,  the 
court  will  not  sustain  a  verdict  upon  a  view  of  the  law  contrary  to 
that  adopted  by  the  judge  at  the  trial,  if  to  do  so  will  deprive  the 
party  against  whom  the  verdict  was  rendered  of  the  opportunity  of 
reviewing  in  the  court  of  last  resort  the  opinion  of  this  court 
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Argued   at  June   Term,   1882,  before   Beasley,  Chief 
Justice,  aud  Justices  Dixoos',  Magie  and  Parker. 

For  the  plaintiff,  /.  S.  Mitchell  and  J.  P.  StocJdon,  Attor- 
ney-General. 

For  the  defendant,  W.  E.  Potter. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.     This  was  an  action  of  covenant  brought  upon 
a  policy  issued  by  the  defendant,  under  seal,  to  Jefferson  Lore, 
on  March  20th,  187(j.     The  policy  insured  against  loss  by 
fire,  to  the  amount  of  $1600,  for  a  period  of  ten  years,  a  frame 
dwelling  belonging  to  Lore's  wife,  "  for  her  use  and  benefit." 
The  loss  was  payable  to  Lore  or  his  assigns.     By  the  condi- 
tions accompanying  the  policy  and  declared  to  be  part  of  it, 
the  interest  of  the  insured  in  the  policy  was  made  assignable, 
provided  the  consent  of  the  defendant  were  first  obtained  to 
the  transfer.     The  "  insured  "  intended  by  this  condition  was 
Jefferson  Lore,  who  gave  the  premium  note  and  became  a 
member  of  the  company;    and  accordingly  he  assigned  his 
interest  in  the  policy,  on  March  20th,  1876,  "as  collateral 
security  only,  first  to  John  Powell  and  then  to  Clement  I. 
Lee  and  assigns,"  (as  expressed  in  the  assignment.)     To  this 
transfer  the  company  duly  consented.     On  March   1st,  1878 
Clement  I.  Lee  assigned  his  interest  in  the  policy,  as  collateral 
security,  to  Benjamin  F.  Lee,  who,  on  August  11th,  1879, 
similarly  assigned  to  the  plaintiff,  the  company  duly  consent- 
ing to  both  transfers.     John   Powell   held  a  first  mortgage 
upon  the  property,  and  Clement  I.  Lee,  Benjamin  F.  Lee  and 
the  plaintiff  were  successive  holders  of  the  second  mortgage. 
The  fire  occurred  on  May  4tli,  1880. 

The  first  point  urged  against  the  plaintiff  is  that  covenant 
is  not  the  ])roper  style  of  action.  This  objection  is  futile. 
Although  at  common  law  the  assignee  of  a  chose  in  action 
cannot  sue  thereon,  yet  in  Phillips  v.  Mernmack  Mut.  Ins. 
Co.,  10   Cush.  350,  it  was  decided  that  M'here  the  company 
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expressly  assented  to  the  assignment  of  its  policy,  that  entitled 
the  assignee  to  maintain  an  action  in  his  own  name,  for  other- 
wise the  endorsement  of  assent  can  have  no  effect.  Besides 
this,  our  statute  provides  that  all  bills,  bonds  and  other 
writings,  whether  sealed  or  not,  containing  any  agreement  for 
the  payment  of  money,  shall  be  assignable  at  law,  and  the 
assignee  may  sue  thereon  in  his  own  name.  Rev.,  p.  850,  § 
19.  Tlie  language  "writings  containing  any  agreement  for 
the  payment  of  money,"  is  taken  from  the  act  of  1863,  p.  267, 
which  was  evidently  designed  to  enlarge  the  class  of  assign- 
able instruments  beyond  what  it  had  been  adjudged  to  be 
under  the  act  of  1797.  Nix.  Dig.  {ed.  of  1855),  p.  542.  In 
March,  1860,  the  Court  of  Errors  and  Appeals  decided  that 
in  the  statute  making  "bills,  bonds  and  other  writings  obliga- 
tory for  the  payment  of  money  "  assignable,  only  bills,  bonds 
and  such  writings  as  bound  the  party  to  the  payment  of 
money  only,  were  embraced.  Ruckman  v.  Outwaler,  4  Dutcher 
571.  It  was  conceded  that  upon  a  comprehensive  interpre- 
tation the  statute  would  include  leases,  building  contracts, 
policies  of  insurance  and  every  form  of  special  agreement  in 
the  performance  of  which,  by  the  terms  of  the  contract,  money 
is  to  be  paid  by  either  party  to  the  other.  But  it  was  de- 
termined that  the  context  rendered  necessary  the  more  limited 
construction,  for  the  reason  that  "  bills,  bonds  and  obligations 
for  the  payment  of  money  "  constituted  a  familiar  class  of  in- 
struments which  did  not  embrace  those  containing  agreements 
for  the  performance  by  either  party  of  other  distinct  and 
independent  acts.  But  in  the  statute  of  1863,  bills  and  bonds 
are  not  associated  with  the  instruments  made  assignable,  while 
the  expression  "  writings  containing  any  agreement  for  the 
payment  of  money,"  makes  plain  the  purpose  to  go  beyond 
those  writings  whose  sole  office  is  to  enforce  such  payment, 
and  to  reach  those  which  have  this  among  other  provisions. 
The  mere  fact  that  in  the  revision  of  1874,  these  writings  are 
again  collocated  with  bills  and  bonds,  does  not  justify  the  in- 
ference that  the  legislature  intended  to  narrow  their  previous 
scope.     State  v.  Kingsland,  3  Zab.  85 ;  In  re  Murphy,  3  Zab.. 
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180.  The  present  law,  I  thiuk,  clearly  makes  assignable  the 
interest  of  the  assured  in  a  policy  of  insurance,  and  the  as- 
signee may  sue  thereon  in  his  own  name.  But  if  lie  is  to  sue 
thereon,  manifestly  it  must  be  in  such  form  as  the  instrument 
itself  warrants,  for  he  is  to  prosecute  not  any  new  right  created 
by  the  assignment,  but  merely  the  original  right  which  was 
then  legally  transferred  to  him.  The  plaintiS^'s  ac^tion  is  there- 
fore properly  in  covenant,  since  the  defendant's  contract  is 
under  seal. 

The  second  objection  presented  is,  that  before  the  fire  the 
policy  became  void.  The  policy  declared  that  it  was  to  be- 
come void  upon  a  sale  or  alienation  of  the  property,  and  one 
of  the  conditions  was  that  when  any  property  insured  should 
be  alienated  by  sale  or  otherwise,  the  policy  should  thereupon 
be  void.  The  facts  are  that  upon  a  foreclosure  of  the  plain- 
tiff's mortgage,  the  property  was  struck  off  to  him  by  the 
sheriff  under  a.Ji.fa.  on  a  decree  in  chancery,  and  lie  paid  part 
of  the  purchase  money  and  signed  the  conditions  of  sale;  be- 
fore the  day  for  the  delivery  of  a  deed  the  building  was 
burned,  and  thereupon  the  plaintiff  refused  to  accept  a  deed. 
Then,  according  to  these  conditions,  the  property  was  again 
put  up  for  sale  and  bid  in  by  the  plaintiff,  and  a  sheriff's 
deed  delivered  to  him.  He  afterwards  paid  the  difference 
between  his  bids  as  damages  for  non-performance  of  his  first 
purchase.  The  question  is,  was  there  an  alienation  or  sale 
before  the  fire,  within  the  terms  of  the  contract  ? 

These  words  "alienation"  and  "sale"  import  an  actual 
transfer  of  title.  This  is  uniformly  true  of  "alienation" 
when  properly  employed,  [Kane  v.  Hibernia  Ins.  Co.,  9 
Vroom  441,  455;  jVay  on  Ins.,  §  267,)  and  although  "sale" 
may  be  used  to  signify  a  mere  contract  to  sell,  yet  in  strictness 
it  denotes  only  an  actual  transmission  of  property.  In  this 
policy  it  is  to  be  confined  to  the  narrower  meaning,  for  two 
reasons :  first,  because  the  rule  is  that  courts  will  construe 
conditions  and  provisions  in  a  policy  strictly  against  the  under- 
writer, {McMaster  v.  Ins.  Co.,  55  N.  Y.  222;  Carson  v.  Ins. 
Co.,  14  Vroom  300;  Warwick  v.  Ins.   Co.,  ante  pp.  83,  85); 
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and  secondly,  because,  in  the  second  of  these  clauses,  the  ex- 
])ression  "shall  be  alienated  by  sale  or  otherwise,"  sale  is 
manifestly  a  mere  mode  of  alienation,  and  uniformity  of  con- 
struction requires  that  in  the  prior  clause  it  should  be  treated 
as  having  the  same  meaning;  "sale  or  alienation"  there  sig- 
nifies sale  or  other  mode  of  alienation. 

Now,  under  the  facts  in  this  case  there  had  not  been,  at  the 
time  of  the  fire,  an  actual  transfer  of  title;  there  was  only  a 
contract  of  sale.  In  McLaren  v.  Hartford  Ins.  Co.,  5  N.  Y. 
151,  it  was  held  that  where  a  fire  occurred  after  a  master  had 
struck  off  the  property  under  proceedings  in  foreclosure,  the 
former  owner  could  not  recover  upon  his  policy.  The  grounds 
of  decision  were  that  the  substantial  interest  of  the  former  owner 
was  extinguished,  and  that  the  deed,  when  delivered,  had 
relation  back  to  the  time  of  the  contract,  and  so  even  his  legal 
title  was  divested.  But  it  is  to  be  noted  that  in  that  case,  at 
the  date  of  the  fire,  the  purchaser  at  the  master's  sale  had  so 
dealt  with  the  mortgagee,  to  whom  the  whole  purchase  money 
was  due,  as  to  extinguish  the  mortgage  and  so  had  put  an  end 
to  the  right  which  the  former  owner  had  possessed,  e%'en  after 
the  contract  of  sale,  to  have  the  property  applied  to  the  pay- 
ment of  the  mortgage  debt.  But  in  the  case  in  hand,  neither 
of  these  grounds  exists.  Mrs.  Lore,  whose  interest  was  in- 
sured, had  still  important  rights  in  the  property  when  the  fire 
occurred.  Her  mortgage  debts  to  Powell  and  to  the  plaintiff 
were  not  yet  satisfied,  and  she  was  entitled  to  have  that  prop- 
erty used  for  their  payment.  Her  equity  of  redemption  was 
not  yet  absolutely  foreclosed,  but  was  merely  suspended,  to  be 
terminated  if  the  purchaser  should  comply  with  the  conditions 
of  sale;  to  be  restored  to  full  vigor  if  he  failed.  Under  the 
contract  made  before  the  fire  no  deed  was  afterwards  delivered, 
so  that  the  doctrine  of  relation  interposes  no  difficulty.  Noth- 
ing occurred  to  divest  her,  in  fact,  of  either  her  lega-l  or  her 
equitable  estate  until  after  the  loss  under  the  policy.  It  fol- 
lows, therefore,  that  the  policy  was  not  avoided  by  sale  or 
alienation. 

The  defendant  next  contends  that  there  can  be  no  recovery, 
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because  at  the  time  of  the  fire  Jefferson  Lore  had  no  insurable 
interest  in  the  premises.  But  the  validity  of  the  policy  does 
not  depend  upon  his  having  an  insurable  interest.  It  was  his 
wife's  estate  which  was  insured,  as  the  policy  itself  discloses. 
He  was  made  by  the  policy  mere  trustee  or  legal  payee  of  the 
sum  recoverable  for  her  use  and  benefit.  It  was  permissible 
for  Lore,  as  agent  for  his  wife,  to  insure  her  property  in  his 
own  name  for  her  benefit,  either  with  or  without  her  previous 
authority,  and  it  enures  to  her  benefit  if  sanctioned  by  her 
■either  before  or  after  the  loss.  Angell  on  Ins.,  §  79 ;  Warmg 
V.  Ins.  Co.,  45  N.  Y.  606 ;  3Iay  on  Ins.,  §  445. 

It  is  not  disputed  in  the  case  that  Mrs.  Lore  either  author- 
ized or  ratified  her  husband's  act.  The  question,  then,  is 
whether,  at  the  time  of  the  fire,  she  had  an  insurable  interest. 
What  has  been  said  on  a  former  point  indicates  our  opinion 
that  she  had.  Tlie  fact  that  by  due  course  of  law  a  valid  con- 
tract had  been  made  by  which  her  estate  could  be  alienated 
for  the  payment  of  her  debts,  did  not  extinguish  her  interest. 
In  Gilbert  v.  Ins.  Co.,  23  Wend.  43,  the  owner  had  not  only 
agreed  to  convey,  but  had  executed  and  recorded  a  conveyance 
of  his  estate  and  placed  it  in  escrow  pending  his  controversy 
with  a  third  party,  yet  it  was  decided  that  his  insurable  in- 
terest remained.  In  Strong  v.  Ins.  Co.,  10  Pick.  40,  it  was 
held  that  a  mortgagor  whose  equity  of  redemption  had  been 
seized  and  sold  under  execution,  had  still  an  insurable  interest 
because  of  a  right  to  buy  back  from  the  purchaser  within  a 
time  fixed  by  statute,  although  that  right  was  not  an  estate  in 
the  land,  nor  of  sufficient  substantiality  to  be  subject  to  levy, 
{Kelly  V.  Beers,  12  Mass.  387);  and  it  was  likewise  held  that 
he  was  entitled  to  recover  the  whole  sum  insured,  if  tiie  value 
of  the  property  destroyed  amounted  to  that  sum.  This  case 
is  cited  withoiit  dissent,  in  Sussex  County  Ins.  Co.  v.  Woodruff, 
2  Dutcher  541,  551. 

The  last  objection  is,  that  as  the  first  •  assignment  under 
which  the  plaintiff  claims  was  made  "  to,  first,  John  Powell 
and  then  to  Clement  I.  Lee,"  and  the  j^laintiff  has  received 
only  Lee's  rights,  hia  recovery  should  be  for  only  the  difference 
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between  the  policy  aucl  Powell's  mortgage,  while  iii  fact  it 
was  for  the  whole  anioimt  of  the  policy.  Whether  this  objec- 
tion is  valid  depends  upon  the  construction  to  be  given  to 
that  first  assignment.  Three  modes  of  interpretation  seem 
possible:  1.  That  it  gave  the  sole  right  of  action  to  Powell 
as  long  as  he  had  any  interest  to  be  secured,  and  then  shifted 
it  to  Lee.  2.  That  it  gave  to  each  a  right  of  action ;  to 
Powell  for  the  whole  loss  to  the  extent  of  his  interest,  and  to 
Lee  for  the  balance  of  the  loss.  3.  That  it  assigned  the  right 
of  action  to  Powell  and  Lee  jointly,  the  words  "  first "  and 
"  then  "  indicating  simply  the  order  in  which  the  proceeds  of 
suit  were  to  be  distributed.  The  last  construction  seems  to 
us  the  best.  A  right  of  action  shifting  from  one  to  another, 
when  the  latter  is  neither  the  assignee  nor  legal  representative 
of  the  former,  would  be  anomalous;  and  a  division  of  the 
single  right  to  sue  which  Jefferson  Lore  had  into  two  separate 
rights,  is  not  to  be  presumed  without  clearer  evidence  than 
this  assignment  aifords,  while  the  vesting  of  the  right  in 
Powell  and  Lee  jointly,  with  a  title  in  Powell  to  first  payment 
out  of  the  proceeds,  seems  to  meet  the  words  which  the  parties 
have  used,  and  the  purposes  which  they  had  in  mind,  and  to 
accord  mof>t  clofiely  with  the  ordinary  rules  of  procedure.  On 
this  point  it  should  also  be  remarked  that  the  plaintiff,  in  his 
declaration^  avers  simply,  that  Lore  assigned  his  right  to 
Powell  and  Lee  and  assigns  as  collateral  security  for  their  re- 
spective mortgages,  without  intimating  that  there  was  any 
splitting  of  the  right  or  priority  of  interest,  and  this  averment 
the  plea  in  no  way  controverts,  so  that  the  interpretation  now 
adopted  appears  to  be  admitted  by  the  pleadings.  The  effect 
of  this  construction  is  that  by  the  assignments  from  Lee  to 
the  plaintiff,  the  right  to  sue  became  vested  in  Powell  and  the 
plaintiff  jointly,  and  by  suing  alone,  the  plaintiff  has  been 
guilty  of  the  non-joinder  of  a  proper  party  as  i)laintiff;  but 
for  want  of  the  notice  prescribed  by  section  37  of  the  Practice 
act,  the  defendant  cannot  object  thereto,  and  the  plaintiff  was 
entitled  to  recover  the  whole  loss.  Brown  v.  Fitch,  4  Vr'oom 
418.     At  the  trial,  however,  a  different  view  of  the  assign- 
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ment  was  taken,  and  the  jury  was  instructed  that  the  plaintiff 
was  entitled  to  recover  only  what  was  left  after  the  first  mort- 
gagee was  secured.  In  the  face  of  this  charge  the  verdict  was 
for  the  entire  loss.  To  sustain  this  verdict  upon  the  con- 
struction which  we  give  to  the  assignment  would  deprive  the 
defendant  of  his  right  to  a  review  before  the  Court  of  Errors, 
of  the  legal  principles  upon  which  the  judgment  against  him 
would  rest.  The  rule  is  that  a  party,  unless  he  loses  the 
right  by  his  own  conduct,  cannot  have  his  interests  affected 
by  any  judicial  interpretation  or  application  of  legal  principles 
which  he  cannot,  if  he  so  wills,  take  for  review  before  the 
•court  of  last  resort.  Hays  v.  Pennsylvania  JR.  B.  Co.,  13 
Vroom  446.  For  this  reason,  therefore,  the  verdict  must  be 
set  aside  and  a  new  trial  granted. 


WILLIAM  MAKTIN  v.  STATE  INSURANCE  COMPANY. 

A  policy  of  fire  insurance  provided  that  no  suit  or  action  against  the 
company  for  the  recovery  of  any  claim  by  virtue  of  the  policy,  should 
be  sustainable  in  any  court  of  law  or  chancery,  unless  such  suit  or 
action  should  be  commenced  within  six  months  after  the  loss  occurred. 
Held,  that  if  the  delay  to  bring  suit  is  a  result  to  which  the  company 
mainly  contributed  by  holding  out  hopes  of  amicable  adjustment,  the 
company  cannot  be  permitted  to  take  advantage  of  the  delay  under  the 
limitation  clause,  and  that  if  the  company,  in  any  negotiations  or 
transactions  with  the  assured,  after  the  period  of  limitation  lias  ex- 
pired, recognizes  the  continued  validity  of  the  policy,  the  clause  of 
limitation  is  waived.  Held,  also,  that  where  the  other  conditions  of 
the  policy  are  such  that  a  reasonable  compliance  with  them,  insisted 
on  by  the  company,  is  inconsistent  with  the  observance  of  the  limita- 
tion clause,  the  latter  will  not  be  allowed  to  defeat  a  recovery. 
The  naked  legal  title  of  the  property  insured  was  in  a  third  party,  but 
the  whole  beneficial  interest  and  the  possession  were  in  the  assured. 
Held,  that  the  latter  had  the  entire,  unconditional  and  sole  ownership  of 
the  property. 

The  policy  described  the  subject  of  the  insurance  as  being  "a  two- 
story  and  attic  frame,  shingle-roof  building,  occupied  as  a  boarding- 
house."     The  proof  showed  that  about  one-third  of  the  lower  story  was 
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occupied  by  a  bar-room  and  billiard-room — the  place  was  not  licensed 
as  an  inn  and  tavern  or  otherwise — and  the  remainder  of  the  property 
was  used  as  a  boarding-house  by  the  tenant  of  the  whole  property,. 
There  was  no  evidence  that  the  existence  of  the  bar-room  and  billiard- 
room  was  at  all  material  to  the  risk.  Held,  that  there  was  no  breach 
of  warranty. 

On  rule  to  show  cause. 

Argued  at  June  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Magie  and  Parker. 

For  the  plaintiff,  J.  B.  Vredenburgh. 

For  the  defendant,  C.  H.  Winfield. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  In  an  action  upon  a  policy  of  fire  insurance^ 
the  plaintiff  obtained  a  verdict,  and  the  defendant  was  there- 
upon granted  a  rule  to  show  cause  why  a  new  trial  should 
not  be  had,  under  which  the  reasons  hereinafter  considered  are 
relied  on  for  setting  aside  the  verdict. 

1.  That  there  was  no  legal  proof  in  the  cause  to  show  a 
waiver  by  the  defendant  of  the  limitation  clause  in  the  policy 
as  to  the  time  within  which  suit  should  be  brought. 

The  clause  referred  to  declared  that  no  suit  or  action 
against  the  company  for  the  recovery  of  any  claim  by  virtue 
of  the  policy,  should  be  sustainable  in  any  court  of  law  or 
chancery,  unless  such  suit  or  action  should  be  commenced 
within  six  months  next  after  the  loss  occurred.  The  fire 
happened  September  23d,  1870.  The  suit  was  begun  April 
7th,  1871.  At  the  trial  the  court  charged  that  any  words, 
acts,  transactions  or  conduct  on  the  part  of  the  company  or  its 
authorized  agents,  with  respect  to  its  liability  on  the  i)olicy, 
which  might  reasonably  be  supposed  to  have  induced  the 
plaintiff  to  believe  that  the  clause  of  limitation  would  not  be 
insisted  on  by  the  company,  would  be  evidence  on  the  })oint. 
of  waiver.     The  correctness  of  this  instruction  is  not  ques- 
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tioned  by  the  defendant.  The  testimony  offered  to  show- 
waiver  was  of  two  sorts  :  negotiations  for  settlement  and  de- 
mands made  by  the  company  under  the  policy,  a  fair  com- 
pliance with  which  prev^ented  the  right  of  action  from  accruing 
until  the  six  months  after  the  fire  had  elapsed. 

If  the  delay  to  bring  suit  is  a  result  to  which  the  company 
mainly  contributed  by  holding  out  hopes  of  amicable  adjust- 
ment, the  company  cannot  be  permitted  to  take  advantage  of 
the  delay  under  the  limitation  clause  of  the  policy.  Grant  v. 
Lexington  Ins.  Co.,  5  Tad.  23 ;  Michey  v.  Burlington  Ins. 
Co.,  35  Iowa  174 ;  Black  v.  Winneshiek  Ins.  Co.,  31  Wis.  .'4  ; 
Little  V.  Phoinix  Ins.  Co.,  123  Mass.  380;  Peoria  Ins.  Co.  v, 
Whitehall,  25  III.  466;  Andes  Ins.  Co.  v.  Fish,  71  III.  620; 
Home  Ins.  Co.  v.  iMyer,  93  III.  271. 

And  if  in  any  negotiations  or  transactions  with  the  assured, 
after  knowledge  of  the  forfeiture,  the  company  recognizes  the 
continued  validity  of  the  policy,  the  forfeiture  is  Avaived. 
Titus  V.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410. 

On  this  point,  the  plaintiff's  attorney,  who  represented  him 
in  the  matter  from  the  time  of  the  fire,  swore  at  the  trial  that 
there  were  three  companies  having  policies  on  the  burned 
property ;  that  all  of  them  were  represented  by  one  agent ; 
and  that  negotiations  between  himself  and  that  agent  for  a 
joint  settlement  of  all  the  claims  began  immediately  after  the 
fire  and  continued  until  about  the  time  the  suit  was  brought; 
that  it  was  held  out  on  the  part  of  the  companies  that  if  the 
plaintiff  would  settle  at  some  reasonable  figure,  they  would  be 
induced  to  settle  with  him,  and  that  because  of  these  negotia- 
tions suit  was  not  sooner  commenced. 

According  to  this  evidence  these  negotiations  continued  not 
only  through  the  whole  period  limited  for  bringing  suit,  but 
even  after  it  had  terminated,  and  therefore  rendered  it  lawful 
for  the  jury  to  infer  that  the  defendant  then  intended  not  to 
rely  on  this  limitation,  and  that  the  plaintiff's  delay  was 
owing  to  the  fact  that  such  intention  was  manifest,  and  hence 
that  the  condition  was  waived. 

It  is  also  a  rule  for  determining  the  rights  of  parties  under 
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such  a  policy  as  this  before  us,  that  where  its  other  conditions 
are  such  that  a  reasonable  compliance  with  them  is  incon- 
sistent with  the  observance  of  the  condition  requiring  suit  to 
be  brought  within  a  specified  time,  the  latter  will  not  be  al- 
lowed to  defeat  a  recovery.     May  on  Ins.,  §  487. 

Thus  where  the  interest  of  the  insured  was  a  mechanics' 
lieu,  and  the  proper  mode  of  determining  its  amount  was  by 
a  suit  against  the  owner,  which  suit  was  not  concluded  by 
reasonable  diligence  until  the  limited  period  had  expired,  it 
was  held  that  the  condition  was  inoperative.  Stout  v.  Ins.  Co., 
12  loioa  371 ;  Longhurst  v.  Stai-  Ins.  Co.,  19  Iowa  364. 

So,  when,  by  some  act  or  omission  of  the  company,  the  in- 
sured was  induced  or  compelled  to  delay  the  presentation  of 
complete  proof  of  loss  to  so  late  a  day  that  the  claim  did  not 
become  due,  according  to  the  policy,  until  the  time  limited 
for  suit  had  elapsed,  a  waiver  of  the  limitation  was  inferred. 
KUUps  V.  Putnam  Ins.  Co.,  28  Wis.  472 ;  Ames  t.  Neio  York 
Ins.  Co.,  14  N.  Y.  253. 

By  the  terms  of  the  present  policy  the  assured,  if  required, 
was  to  submit  to  an  examination,  under  oath,  by  any  person 
appointed  by  the  company,  and  if  deemed  necessary  by  the 
company,  to  a  second  examination,  and  until  such  examina- 
tions were  permitted,  the  loss  was  not  to  be  payable ;  nor  was 
it  jiayable  until  sixty  days  after  presentation  of  due  proofs. 
The  jn'oofs  were  presented  October  20th,  1870,  and  soon  after- 
wards tiic  defendant's  agent  orally  demanded  an  examination 
of  the  plaintiff.  No  time  for  examination  was  designated,  but 
the  plaintiff's  attorney  was  to  notify  the  agent  when  the 
plaintiff  would  be  ready.  On  February  25tli,  1871,  the  de- 
mand was  renewed,  in  writing,  by  the  agent,  but  he  still 
omitted  to  ajipoint  any  time  or  place,  simply  stating  that  he 
himself  would  be  ready  to  attend  to  the  examination  at  the 
phiintiff's  earliest  convenience.  This  demand  was  in  no  way 
modified  or  withdrawn  until  April  7th,  1871,  when  the 
plaintiff'  tendered  himself  at  the  office  of  the  company  for 
examination,  which  was  then  refused.  So  far  as  the  case 
shows,  the  plaintiff  nresented  himself  to  be  examined  at  his 
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earliest  convenience.  These  circumstances  justify  an  inference 
of  waiver  of  the  limitation.  If  the  agent  had  designated  the 
7th  of  April  as  the  day  for  the  examination,  it  cannot  be 
doubted  that  the  company  would  have  been  estopped  from 
setting  up  this  limitation.  Tiie  company  had  a  right  to  the 
examination  before  suit ;  it  also  had  the  right  to  appoint  a 
day  therefor,  at  least  with  the  acquiescence  of  the  plaintiff; 
and  if  it  did  so  appoint  a  time  beyond  the  expiration  of  the 
six  months  limited  by  the  |X)licy  for  the  commencement  of 
an  action,  its  good  faith  could  be  vindicated  only  by  holding 
that  the  limitation  was  waived,  and  certainly  the  company 
could  not  be  allowed  to  allege  its  own  bad  faith  and  take 
advantage  of  it.  But  the  posture  of  affairs  is  not  materially 
changed  in  this  respect  if  the  company,  instead  of  fixing  a  day, 
notifies  the  insured  to  consult  his  own  convenience  as  to  time, 
and  he,  relying  on  this  notice,  does  so,  and  appears  accord- 
ingly. By  sending  such  a  notice  the  company  extended  the 
time  for  examination  until  it  became  convenient  for  the  in- 
sured to  attend,  and,  of  course,  extended  also,  as  far  as  its 
license  could,  all  matters  to  which  that  examination  was  a 
condition  precedent.  If  the  operation  of  the  license  was  affect- 
ing the  company  injuriously,  it  might  have  been  revoked; 
but  the  company  cannot  be  allowed,  after  having  induced  the 
plaintiff  to  avail  himself  of  the  indulgence,  to  use  it  as  a  snare 
against  him.  AVhether  the  plaintiff  reasonably  complied  with 
the  demand  made  was  a  question  of  fact  for  the  jury.  One's 
earliest  convenience  is  so  vague  a  condition  of  things  that 
considerable  latitude  must  necessarily  be  permitted  for  its  ap- 
plication. The  notice  seems  not  to  have  reached  the  plaintiff 
personally  until  several  days  after  its  date ;  and  in  view  of 
the  entire  want  of  objection  by  the  company  that  the  plain- 
tiff's delay  was  unreasonable,  we  cannot  say  that  the  jury  did 
wrong  in  finding  that  he  fairly  complied  with  the  request. 
If  he  did,  then  a  reasonable  compliance  with  this  provision 
inserted  in  the  policy  for  the  company's  benefit  and  insisted 
upon  by  it,  prevented  compliance  with  the  condition  as  to  the 
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time  of  bringing  suit,  and  therefore  a  waiver  of  that  condition 
became  inferable. 

2.  The  second  reason  for  a  new  trial  is  that  the  plaintiff 
was  not  the  owner  of  the  property,  as  stated  in  the  policy. 
This  reason  is  urged  under  the  first  plea,  which  sets  u[)  a  pro- 
vision of  the  policy  requiring  that  if  the  interest  of  the  assured 
be  any  other  than  the  entire,  unconditional  and  sole  owner- 
ship of  the  property  for  the  use  and  benefit  of  the  assured,  it 
must  be  so  represented  to  the  company  and  so  expressed  in 
the  written  part  of  the  policy,  otherwise  the  policy  would  be 
void.  The  only  statement  in  the  policy  as  to  title  was  that 
the  plaintiif  was  insured  against  loss  by  fire  on  his  building. 

The  character  of  the  plaintiff's  title  was  considered  in 
Franklin  Fire  Ins.  Co.  v.  Martin,  11  Vroom  568,  under  a 
policy  issued  on  this  same  property,  which  described  it  as 
"his,"  and  which  required  any  interest  not  absolute  to  be  ex- 
pressed in  the  policy.  The  Court  of  Errors  held  that  the 
plaintiff's  interest  was  absolute,  and  was  aptly  described  by 
the  possessive  "his."  I  can  see  no  substantial  reason  for  re- 
garding the  plaintiff's  rights  as  an  absolute  interest  in  the 
property,  and  not  considering  them  as  the  entire,  uncondi- 
tional and  sole  ownership  of  it.  The  mere  fact  that  Wilson 
held  the  naked  legal  title  did  not  destroy  the  plaintiff's  owner- 
ship, [Bonham  v.  Iowa  Ins.  Co.,  25  Iowa  328);  and  as  his 
ownership  was  of  the  fee  simple  in  equity,  and  was  not  held 
jointly  or  in  common  with  another,  it  was  entire  and  sole, 
{Dolliver  v.  St.  Joseph  Ins.  Co.,  128  3Iass.  315);  and  to  be 
absolute  is  to  be  unconditional.  Therefore,  this  clause  in  the 
policy  was  not  violated. 

3.  The  third  reason  insisted  on  was  that  the  policy  was  void 
because  of  a  misdescription  of  the  premises  insured. 

The  contract  stated  the  iu'Surance  to  be  upon  the  plaintiff's 
"two-story  and  attic  frame,  shingle-roof  building,  occupied 
as  a  boarding-house,  situate,  &c.,  known  as  the  '  Mansion 
House,'  "  and  declared  that  if  an  application,  survey,  plan  or 
description  of  the  property  insured  was  referred  to  in  the 
policy,  such  application,  survey,  plan  or  description  should  be 


NOVEMBER  TERM,  1882.  491 


Martin  v.  State  Ins.  Co. 


considered  a  part  of  the  contract  and  a  warranty  by  the  as- 
sured ;  and  [in  case  of]  any  false  representation  by  the 
assured  of  the  condition,  situation  or  occupancy  of  the  prop- 
erty, or  any  omission  to  make  known  every  fact  material  to 
the  risk,  or  any  misrepresentation  whatever,  either  in  a  written 
application  or  otherwise,  or  if  the  premises  should  be  occupied 
or  used  so  as  to  increase  the  risk,  then  the  policy  should  be 

void. 

The  evidence  showed  that  the  premises  were  let  to  a  tenant 
whose  principal  business  was  keeping  boarders  there,  who  had 
in  it  also  a  billiard-room  and  a  bar  where  liquors  were  un- 
lawfully retailed  without  license.  The  house  was  styled  by 
the  witnesses  as  a  boarding-house,  a  summer  boarding-house, 
a  hotel,  a  tavern  and  a  roadside  inn  ;  and  in  his  proofs  of  loss, 
the  plaintiff  stated  that  it  was  occupied  as  a  "  boarding-house 
and  country  tavern,"  and  as  a  "  hotel." 

The  policy  referred  to  no  application,  plan,  survey  or  de- 
scription outside  of  itself.  There  was  no  testimony  offered  to 
show  that  the  sale  of  liquors  or  the  keeping  of  a  billiard-table 
increased  the  risk  beyond  that  of  a  mere  boarding-house  ;  and 
when  the  plaintiff  offered  to  prove  that  he  had  fully  made 
known  to  the  company  the  uses  to  which  the  property  was 
put,  the  defendant  objected  and  the  trial-judge  prevented  him. 
It  is  conceded  that  the  condition  and  situation  of  the  building 
are  accurately  described.  And,  therefore,  the  only  remaining 
inquiry  under  these  clauses  of  the  policy  is,  whether  the  con- 
tract was  avoided  by  any  false  representation  as  to  the  occu- 
pancy of  the  premises,  or  by  any  misrepresentation  whatever. 

Since  it  is  not  claimed  that  there  was  any  representation  to 
come  under  the  ban  of  these  provisions,  except  the  one  upon 
the  face  of  the  policy  that  the  building  was  occupied  as  a 
boarding-house,  I  do  not  perceive  how,  in  this  case,  they 
strengthen  the  position  of  the  company,  for  that  representa- 
tion concerning  the  use  of  the  property  became  by  its  insertion 
in  the  policy  a  warranty  that  the  property  was  so  used,  and 
if  false,  annulled  the  contract,  even  without  the  recited  clauses. 
Bewees  v.  Manhattan  Ins.  Co.,  6  Vroom  366 ;  American  Life 
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7ns.  Co.  V.  Day,  10  Vroom  89 ;  Franklin  Ins.  Co.  v.  Martin, 
11  Vroom  568  ;  3Iay  on  Ins.,  §  156. 

The  question,  then,  is,  was  this  representation  as  to  occu- 
pancy fal=e?  It  seems  to  me  that  it  was  not,  or  at  least  that 
it  was  not  so  clearly  false  as  to  make  the  verdict  of  the  jury  in 
favor  of  its  truth  a  legal  wrono;  to  the  defendant.  The  terms 
■'Miotel,"  "tavern,"  "inn,"  which  the  defendant  says  should 
have  been  used,  are  properly  applied  to  places  kept  for  the 
entertainment  of  travelers  and  casual  guests,  and  (in  view  of 
our  license  laws)  where  liquors  may  be  legally  retailed  and 
-drunk.  Neither  of  these  characteristics  pertained  to  the  house 
in  question  as  a  distinguishing  feature.  This  house  was  kept 
mainly  for  the  residence  of  permanent  boarders,  and  so  far 
as  tlie  evidence  disclosed,  it  afforded  no  entertainment  to 
travelers  or  transient  customers  except  such  as  was  unlawfully 
•dispensed  over  the  bar.  The  bar  and  the  billiard-room  were 
not  inconsistent  with  its  being  a  boarding-house,  and  while 
their  existence  may  have  rendered  the  description  that  it  was 
occupied  as  a  boarding-house  incomplete,  it  did  not  necessarily 
make  the  description  false.  A  partial  statement,  in  itself  true, 
may  indeed  be  a  false  description,  but  tliat  can  be  only  when 
the  main  characteristics  are  thrown  into  the  background  and 
concealed  behind  some  unimportant  feature.  In  the  present 
-case,  the  de.scription  brought  prominently  forward  the  chief 
nse  for  which  the  house  was  occupied,  and  even  if  that  descrip- 
tion did  not  suggest  the  uses  to  wiiich  two  of  the  rooms  were 
put,  it  should  not  therefore  be  considered  false  but  only  as 
imperfect.  But  to  render  an  im2)erfect  de.scrij)tion  fatal,  clear 
language  to  that  effect  must  be  found  in  the  contract.  For 
almost  any  de.scription  l)rief  enough  to  be  i inserted  in  a  policy 
would  ha  tnore  or  le.ss  imperfect,  and  it  could  not  be  reason- 
ably supposed  that  the  parties"  contracted  on  the  opposite 
notion.  Certainly,  the  court  .'•should  not  adjudge  a  forfeiture 
on  any  such  theory.  Suppose  a  building  were  stated  to  be 
used  as  a  banking-house,  when  besides  the  janitor  and  his 
family  resided  in  the  basement,  or  to  be  occupied  as  a  dwell- 
ing, when  in  fact  the  tenant  iiad  one  room  for  his  dental  office, 
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or  liis  shoemaker's  shop,  could  the  policy  be  repudiated  ? 
Such  a  result  would  seem  to  be  not  fairly  within  the  contem- 
plation of  the  parties.  Perhaps  if  the  mode  of  use  of  a  build- 
ing were  made  the  subject  of  special  inquiries,  to  be  answered 
in  an  application  which  was  to  become. part  of  the  contract  as  a 
warranty,  it  might  with  more  reason  be  concluded  that  every 
species  of  use  was  to  be  disclosed ;  or  if  the  policy  expressly 
interdicted  occupation  for  certain  purposes,  a  general  statement 
as  to  occupancy  which  did  not  mention  them,  might  properly 
be  regarded  as  excluding  their  presence ;  but  when  the  state- 
ment appears  only  in  a  description  of  the  building,  which,  to 
a  general  reader,  would  seemed  designed  merely  to  identify 
the  subject  of  the  insurance,  it  should  be  sufficient  if  the  state- 
ment be  literally  true  and  not  so  imperfect  as  to  be  likely  to 
convey  a  false  impression  to  a  common  understanding. 

In  Wall  V.  East  River  Ins.  Co.,  7  xV.  Y.  370,  the  policy  in- 
sured the  stock  of  rope  manufacturers  in  a  building  occupied 
as  a  storehouse,  and  expressly  forbade  the  use  of  the  building 
for  carrying  on  certain  trades  denominated  hazardous,  among 
which  was  the  business  of  rope-makers.  The  third  story  of 
the  building  was  used  for  hackling  the  hemp,  and  the  second 
for  spinning  it  into  rope  yarns,  and  only  the  first  story  and 
basement  for  storing  hemp.  Here  was  not  only  an  interdicted 
use  but  a  description  that  applied  to  not  more  than  half  the 
building.  The  policy  was  held  void.  Of  the  same  class  is 
Sarsjield  v.  Metropolitan  Ins.  Co.,  61  Barb.  479,  where  the 
insurance  was  on  a  "  two-story  frame  dwelling-house."  The 
top  story  was  a  billiard-room,  part  of  the  lower  story  was  a 
billiard-room,  part  was  an  eating-saloon,  and  the  residue  a 
dwelling.  Billiard-saloons  and  eating-houses  were  prohibited 
by  the  policy  as  extra-hazardous.  The  court  held  that  the 
company  was  discharged. 

So,  in  Dewees  v.  Manhattan  Ins.  Co.,  6  Vroom  366,  the 
premises  described  as  being  occupied  for  a  country  store,  were, 
in  part,  occupied  as  a  private  stable,  which  was  an  expressly 
forbidden  use,  as  an  extra-hazardous  risk — Held,  that  during 
such  use  the  policy  was  suspended. 
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In  Lappin  v.  Charter  Oak  Ins.  Co.,  58  Barb.  325,  the 
property  was  described  as  a  dwelling-house,  and,  according  to 
the  policy,  any  misrepresentation  or  omission  to  state  any  fact 
material  to  the  risk  would  avoid  the  contract.  The  referee 
found  as  facts  that  the  assured  had  represented  that  the  build- 
ing was  not  used  as  a  tavern  or  saloon,  that  in  truth  the  base- 
ment was  used  as  a  saloon,  and  that  such  use  increased  the 
risk.  Still,  the  court  preferred  to  hold  the  company  released 
on  some  other  grounds. 

In  Chase  v.  Hamilton  Ins.  Co.,  20  N.  Y.  52,  the  appUeation 
of  the  assured  described  the  building  as  a  stone  dwelling- 
house,  and,  by  reference  to  the  by-laws,  provided  that  unless 
it  contained  a  true  representation  of  the  property,  so  far  as 
concerned  the  risk  and  value,  the  policy  should  be  void.  A 
wooden  kitchen,  attached  to  the  stone  structure,  formed  part 
of  the  dwelling.     Held,  that  the  policy  was  void. 

On  the  other  hand,  in  Dobson  v.  Sotheby,  1  31.  &  M.  90, 
the  policy  was  effected  upon  "a  l)arn."  The  premises  were 
agricultural  buildings,  but  not  such  as  were  strictly  to  be 
described  as  a  barn.  Lord  Tenterden  held  the  policy  good, 
because  it  would  give  the  company  substantial  information  of 
the  nature  of  the  buildings,  and  the  rate  would  have  been  the 
same  if  a  more  correct  phrase  had  been  used.  He  said  the 
buildings  were  substantially  well  described. 

So,  in  Foot  V.  JEtna  Ins.  Co.,  61  N.  Y.  571,  it  was  said  that 
warranties  must  be  substantially  true,  and  in  Ga^hauser  v.  N. 
B.  &  M.  Ins.  Co.,  7  Nev.  174,  and  Cop})  v.  German  Ins.  Co., 
51  Wis.  637,  it  was  held  that  the  breach  of  warranty  must  be 
a  substantial  one  to  avoid  the  policy. 

In  Hall  V.  People^ s  Ins.  Co.,  6  Gray  185,  the  policy  de- 
scribed the  building  as  a  hotel,  It  was  leased  as  a  hotel  and 
kept  by  the  tenant  as  such,  but  he  used  it  also  as  a  house  of 
ill-fame.  Held,  that  this  alone  did  not  invalidate  the  con- 
tract, but  that  if  the  undisclosed  use  were  a  material  fact, 
known  to  the  insured  and  suppressed  by  him,  then  the  policy 
would  not  bind.  This  decision  can  be  supported  only  on  the 
theory  that  the  warranty  on  the  face  of  the  policy  was  not 
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broken,  if  it  contained  the  substantial,  although  not  the  com- 
plete, truth. 

In  White  v.  Mutual  Fire  Ass,  Co.,  8  Gray  566,  the  policy- 
described  the  property  as  "a  brick  dwelling-house  and  wood- 
house."  The  "wood-house"  was  built  for  and  used  as  a 
wood-house  and  carriage-house,  the  wood-room  constituting 
about  two-thirds  of  the  whole  structure.  Held,  that  the  policy 
covered  both,  and  was  valid. 

In  Haley  v.  Dorchester  Ins.  Co.,  12  Gray  545,  an  appli- 
cant for  insurance  on  iiis  stock  in  trade  contained  in  a  certain 
building,  replying  to  a  question  as  to  who  occupied  the  build- 
ing, named  the  occupants  of  all  except  one  or  two  rooms,  and 
his  answers  were  made  warranties.  Held,  that  unless  the  oc- 
cupation of  the  omitted  rooms  would  increase  the  hazard,  the 
policy  would  not  be  annulled. 

Now  in  the  case  before  us  the  building  was  sixty-five  feet 
front  by  seventy-five  feet  deep  for  two  stories,  and  the  attic 
was  fifty  feet  square,  and  only  a  space  of  twenty-five  feet  by 
sixty-five  feet  on  the  first  story  was  occupied  by  the  bar  and 
billiard-rooms;  the  rest  of  the  house  was  appropriated  to 
boarders,  who,  of  course,  had  access  also  to  these  two  rooms. 
No  testimony  was  offered  to  show  that  a  bar  and  a  billiard- 
table  increased  the  risk  of  fire,  the  policy  does  not  indicate 
that  they  are  objectionable,  no  inquiries  appear  to  have  been 
made  as  to  occupancy,  and  the  plaintiff  tendered  proof  that  in 
truth  the  company  was  apprised  of  all  the  circumstances. 

In  view  of  these  facts  and  the  adjudged  cases,  it  does  not 
seem  just  to  hold  that  the  jury  were  bound  to  find  that  the 
warranty  was  broken. 

We  are  therefore  of  opinion  that  the  rule  to  show  cause 
should  be  discharged. 
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STATE  V.  GODWINSVILLE  AND  PATERSON  MACADAMIZED 
ROAD  COMPANY. 

1.  Duties  required  of  an  incorporated  company  are  in  the  nature  of  con- 
ditions annexed  to  the  grant  of  the  franchise.  Such  conditions  may 
be  waived  or  released,  or  a  new  grant  made,  free  therefrom,  but  the 
intent  so  to  do  must  be  expressly  declared  or  plainly  to  be  inferred 
from  some  legislative  act. 
2.  The  condition  contained  in  defendant's  charter  requiring  the  turnpike 
road  thereby  autliorized  to  be  improved  in  a  certain  mode  before  tolls 
could  be  exacted,  held  to  have  been  discharged  by  a  supplementary 
act,  giving  power  to  take  tolls  in  a  new  mode  inconsistent  with  that 
previously  prescribed,  and  plainly  justifying  the  inference  that  there 
was  a  legislative  intent  either  to  acknowledge  the  previous  perform- 
ance of  the  conditions  or  to  waive  the  same. 


On  case  certified  from  the  Passaic  Oyer  and  Terminer. 

Argued  at  June  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Magie  and  Paeker. 

For  the  state,  E.  Stevenson. 

For  the  defendant,  J.  W.  Griggs. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  The  indictment  in  this  case  charged  defendant 
with  illegalJy  erecting  and  maintaining,  on  an  ancient  and 
common  higliway  in  Passaic  county,  called  the  Goffle  road,  an 
obstruction  in  tlie  shape  of  a  gate  across  the  road.  The  erec- 
tion was  charged  to  iiave  been  on  April  1st,  1881,  and  the 
maintenance  from  that  date  to  the  time  the  indictment  was 
found. 

On  the  trial  it  appeared  that  the  gate  complained  of  was 
erected  in  1869,  and  had  been  maintained  by  defendant  since 
that  time.  It  was  admitted  that  the  Goffle  road,  on  which 
the   gate  stood,  was  a  road  on  which  defendant  had    been 
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authorized  to  construct  a  turnpike  and  macadamized  road,  by 
the  provisions  of  its  act  of  incorporation,  approved  April  4th, 
1867.  Pamph.  L.,  p.  692.  The  act,  which  the  state  put  in 
evidence,  further  authorized  defendant  to  erect  gates  and  take 
tolls  at  a  certain  rate  per  mile  whenever  the  road  was  com- 
})]eted  according  to  the  requirements  of  the  act.  Authority 
was  also  given  to  erect  a  gate  and  take  such  tolls  whenever 
two  consecutive  miles  were  thus  completed. 

By  a  supplement  approved  April  2d,  1868,  [Pamph.  L.,  p. 
736,)  also  put  in  evidence  by  the  state,  defendant  was  author- 
ized to  erect  gates  and  exact  tolls  at  the  rate  fixed  by  the 
original  act,  whenever  the  road  was  graded  as  required  by  that 
act,  and  "  put  in  good  order  and  repair  for  travel  thereon." 

The  contention  of  the  state  was,  and  it  was  permitted  to 
produce  evidence  tending  to  prove,  that  at  the  time  the  gate 
in  question  was  erected  the  road  had  not  been  put  in  the  con- 
dition required  by  those  acts.  It  was  insisted  by  the  prose- 
cutor that  he  thus  established  the  illegal  erection  of  the  gate, 
and  that  consequently  its  maintenance  during  the  period 
charged  i.n  the  indictment  was  unlawful. 

At  the  close  of  the  state's  case,  defendant  asked  the  Court 
of  Oyer  and  Terminer  to  direct  an  acquittal  on  the  ground 
that  if  the  road  was  thus  shown  not  to  have  been  put  in  the 
condition  required  for  the  erection  of  the  gate,  yet  that  by  a 
further  supplement  approved  April  4th,  1872,  [Pamph.  L.,  p. 
1300,)  which  the  state  had  put  in  evidence,  the  authority  to 
maintain  this  gate  had  been  recognized  or  granted,  so  that  its 
maintenance  thereafter  was  not  unlawful.  This  request  wa» 
refused. 

The  court  furtiier  held  that  if  defendant  had  not,  at  the 
time  of  the  erection  of  the  gate,  put  the  road  in  the  required 
condition,  yet  it  might  defend  itself  by  proof  that  it  had  done 
so  subsequently  and  before  the  time  covered  by  the  indict- 
ment. Defendant  therefore  produced  evidence  as  to  the  con- 
dition of  the  road,  both  at  the  time  of  the  erection  of  the  gate 
and  within  two  years  thereafter,  to  which  time  it  limited  its 
claim  to  have  performed  the  requirements  of  the  acts. 

Vol.  XV  2  i 
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Defendant  also  put  in  evidence  an  act  approved  March 
21st,  1874,  entitled  "  An  act  to  authorize  the  board  of  chosen 
freeholders  of  the  county  of  Passaic  to  purchase  and  vacate 
certain  turnpikes  in  said  county,"  &c.,  supplement  thereto, 
approved  April  5th,  1875,  and  claimed  that  they  afforded  a 
defence  to  the  indictment. 

Defendant  again  claimed  a  defence  under  the  act  of  1872 
above  referred  to. 

Both  these  defences  were  overruled,  and  the  case  was  left 
to  the  jury  upon  the  question  whether  the  road,  or  two  consecu- 
tive miles  of  it,  whereon  the  gate  stood,  had  been  put  in  the 
condition  required  by  the  acts,  either  at  the  time  the  gate  was 
erected  or  within  two  years  thereafter.  If  not,  the  jury  was 
instructed  that  the  indictment  was  sustained. 

Defendant  was  found  guilty,  and  a  rule  to  show  cause  why 
the  verdict  should  not  be  set  aside  and  a  new  trial  granted 
was  allowed,  and  has  been  certified  to  this  court  for  its 
advisory  opinion  whether  said  rule  should  be  made  absolute 
or  discharged. 

The  case  thus  certified  presents  some  novel  questions. 

Defendant  was  found  guilty  of  maintaining  a  gate  across  an 
ancient  and  common  highway.  The  evidence  was  that  the 
gate  was  maintained  upon  a  road  which  defendant  occupied 
by  legislative  authority  as  its  turnpike  road,  on  which,  under 
certain  circumstances,  it  was  entitled  to  maintain  such  a  gate. 
If  the  indictment  had  charged  according  to  the  facts,  that 
defendant  maintained  a  gate  across  its  turnpike,  it  would  seem 
to  fall  short  of  charging  an  indictable  offence,  unless  it  further 
alleged  that  the  circumstances  justifying  the  maintenance  of 
the  gate  did  not  in  fact  exist.  If  such  an  allegation  was 
necessary,  the  prosecutor  in  this  case  would  have  averred  that 
the  gate  had  not  been  legally  erected  in  18G9,  and  would  have 
supported  the  allegation  by  proof  that  the  road  had  not  then 
been  put  in  the  condition  required  by  the  acts.  Such  was  in 
fact  the  proof  resorted  to  and  solely  relied  on  for  conviction. 
It  was  in  fact  the  proof  «f  a  criminal  act  committed  eleven 
years  previous. 
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These  facts  suggest  at  once  such  questions  as  these,  viz. : 
"Whether,  when  defendant  has  a  right  to  do  the  act  complained 
of  as  criminaj,  under  legislative  authority,  ujDon  the  existence 
■of  certain  facts,  a  criminal  offence  is  charged  without  an  alle- 
gation negativing  the  existence  of  such  facts?  Whether  the 
act  of  maintaining  a  gate  under  the  circumstances  disclosed  in 
this  ease  has  in  it  any  element  of  criminality  apart  from  the 
criminality  of  the  act  of  erection,  and  whether  the  act  of 
maintaining  can  be  indicted  and  prosecuted  when  the  proof 
depends  on  the  criminal  act  of  erection,  a  prosecution  for 
which  has  been  barred  by  the  statute  of  limitations  respecting 
criminal  offences?  Some  of  these  questions  were  not  argued, 
nor  do  I  find  that  they  have  been  discussed  or  decided  else- 
where. For  these  reasons  I  do  not  think  it  desirable  to 
express  any  opinion  upon  them,  since  there  is  in  the  case 
a  ground  on  which  I  am  clear  the  rule  ought  to  be  made 
absolute. 

The  conviction  must  stand,  if  at  all,  on  the  ground  that 
defendant  had  not  put  the  road  in  the  condition  required  by 
the  original  act  of  incorporation  and  the  supplement  of  1868. 

Duties  required  by  the  act  of  incorporation  are  in  the 
nature  of  conditions  annexed  to  the  grant  of  the  franchise. 
Such  conditions  may  be  precedent  or  subsequent,  and  like 
other  conditions  may  be  waived  or  released  by  the  power 
granting,  or  a  new  grant  may  be  made  free  from  any  limita- 
tion or  condition  by  the  same  power.  In  accordance  with 
Avell-settled  rules,  the  intent  to  waive  or  release  conditions  or 
to  make  such  a  new  grant  must  be  expressly  declared  or 
plainly  to  be  inferred  from  some  act  of  the  granting  power. 
London  v.  Vanacker,  1  Ld.  Raym.  496 ;  Angell  &  Ames  on 
Corp.,  §  777,  and  cases  in  the  notes  to  the  ninth  edition ; 
Lumbard  v.  Stearns,  4  Gush.  60;  People  v.  Kingston,  &c., 
Turnpike,  23  Wend.  193;  People  v.  Manhattan  Co.,  9  Wend, 
351,  382. 

The  contention  of  the  state  therefore  was  that  the  company 
had  not  performed  a  condition  annexed  to  the  grant  of  the 
right  to  erect  this  gate,  and  precedent  thereto. 
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The  contention  of  the  defendant  was  that  such  conditioii 
was  either  waived  or  released,  or  a  new  grant  of  power  made,, 
and  that  the  legislative  intent  so  to  do  appears  either  in  the 
supplement  to  defendant's  charter  passed  in  1872,  or  in  the 
acts  of  1874  and  1875,  which  authorized  the  purchase  of  this 
turnpike  by  the  county  authorities. 

Upon  examination,  the  last-named  acts  aj)pear  to  simply 
give  power  to  purchase  and  sell  the  rights  and  franchises  of 
defendant.  What  those  rights  were,  or  whether  they  included 
the  right  to  erect  or  maintain  this  gate,  nowhere  plainly  ap- 
pears. There  is  therefore  nothing  in  them  justifying  the  con- 
clusion drawn  by  defendant.  It  is  to  the  act  of  1872  alone 
that  it  can  appeal. 

It  appeared  by  the  evidence  that  prior  to  the  erection  of  the 
gate,  defendant  had  at  least  done  something  toward  putting 
the  road  in  the  condition  required  by  the  acts  as  a  prerequisite 
to  the  erection.  By  the  erection  of  the  gate  in  1869,  the 
defendant  made  an  open  and  public  claim  that  it  had  then 
completely  performed  the  condition  precedent. 

While  matters  were  in  this  state  the  legislature  passed  the 
supplement  of  1872.  The  first  section  relieved  defendant 
of  the  duty  of  macadamizing  the  road,  which  had.  been  im- 
posed by  the  original  act. 

The  second  section  used  the  following  language :  "  That  it 
shall  and  may  be  lawful  for  the  said  company,  at  all  times, 
to  take  and  receive  of  and  from  every  ]>erson  or  persons  who 
shall  pass  through  their  gates  in  traveling,  the  following  rates 
of  toll,"  &c.,  &c.  It  is  to  be  observed  that  the  rates  pre- 
viously prescribed  were  fixed  by  the  mile,  and  so  had  refer- 
ence to  the  distance  traversed  by  the  traveler.  Moreover, 
tolls  could  not  before  be  exacted  until  two  consecutive  miles 
had  been  improved  in  the  manner  prescribed  by  the  acts. 
The  rates  fixed  by  this  section  were  gross  sums  for  passing 
through  the  gates,  without  reference  to  the  distance  traversed. 
Nothing  is  expressed  in  regard  to  the  improvement  before 
required. 

The  third  section  was  a  repealer  of  all  inconsistent  parts  of 
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the  origiual  act.  If  it  did  not  appear  that  auy  gate  had  beeu 
erected  upon  this  turnpike  when  this  supplement  was  passed, 
I  should  find  it  very  difficult  to  give  definite  meaning  to  the 
language  of  its  second  section,  giving  a  right  to  take  tolls  at 
their  gates.  For  if  it  relates  to  gates  not  theu  erected,  it  is 
manifest  that  it  leaves  entirely  uncertain  whether  the  gross 
sura  fixed  was  to  be  a  charge  for  travel  over  the  whole  road, 
or  whether  it  could  be  exacted  at  as  many  gates  as  the  com- 
pany should  choose  to  set  up.  When  we  consider  the  fact 
that  at  that  time  this  gate  at  least  had  been  erected,  it  seems 
plain  that  the  language  used  in  the  second  section  has  direct 
reference  to  gates  then  existing  upon  the  road  and  to  none 
other.  For  under  such  circumstances,  it  could  not  be  pre- 
tended that  the  company  could  thereafter  set  up  other  gates 
to  exact. this  toll. 

The  grant  of  the  power  of  taking  the  new  rates  of  toll  was 
therefore  given  by  this  section  to  be  exercised  at  the  then  ex- 
isting gates.  I  think  no  violence  would  be  done  this  language 
in  construing  it  to  be  a  new  grant  of  power  free  from  the 
limitatioa  or  condition  previously  imposed  upon  the  power  to 
take  tolls.  But  if  this  grant  be  rather  a  modification  of  an 
existing  power  than  a  grant  of  new  power,  I  still  think  the 
act  evinces  a  legislative  intent  to  dispense  with  the  previously 
imposed  condition.  I  find  such  intent  from  the  fact  that  the 
rates  now  fixed  were  gross  sums  not  graduated  by  the  distance 
traveled,  and  the  fact  that  they  were  to  be  exacted  at  then 
existing  gates,  and  not  at  gates  set  up  from  time  to  time,  in 
proportion  as  the  road  was  improved.  From  these  facts  I 
think  the  inference  irresistible  that  the  legislature  either  in- 
tended to  acknowledge  the  previously  imposed  condition  had 
been  completely  performed  as  claimed,  or  to  waive  its  per- 
formance. The  grant  therefore  involves  a  discharge  of  the 
condition  either  by  waiver  or  release.  The  existing  gates 
were  thus  recognized  and  legalized.  Their  continued  exist- 
ence was  made  essential  to  the  exaction  of  tolls.  Their  main- 
tenance was  thereafter  not  illegal.  The  act  of  1872  therefore 
.afforded  a  complete  defence  to  the  indictment,  and  having- 
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"been  excluded  from  consideration  at   the  trial,  the  verdict; 
ought  not  to  stand. 

The  Court  of  Oyer  and  Terminer  should  be  advised  thai 
the  rule  to  show  cause  should  be  made  absolute. 


STATE  V.  SOCIETY  FOR  ESTABLISHING  USEFUL  MANU- 
FACTURES, &c. 

1.  When,  at  the  time  lands  are  dedicated  and  accepted  for  public  use  as- 
a  highway,  there  existed  upon  adjoining  land  an  excavation  which,, 
when  the  liighway  became  frequented,  was  dangerous  to  those  care- 
fully passing  along  the  same,  no  duty  to  guard  or  protect  the  excava- 
tion is  cast  upon  the  owner  of  such  adjoining  land,  for  the  neglect  of 
which  he  can  be  indicted. 

2.  The  public  thus  accepting  a  highway  takes  the  land  in  the  situation! 
and  circumstances  then  existing,  and  with  the  burden  of  adapting  it 
to  safe  public  travel  cast  upon  the  public  authorities  and  not  upon  the 
adjoining  land-owner. 

An  indictment  in  the  Passaic  Oyer  and  Terminer  charged' 
defendant  with  having  maintained  a  raceway  along  and  adjoin- 
ing public  streets  in  Paterson,  without  such  guards  as  were 
proper  to  prevent  persons  passing  upon  such  streets  from  fall- 
ing therein,  and  averred  it  was  defendant's  duty  to  maintain 
such  guards.  The  indictment  was  removed  to  the  Supreme 
Court  by  certiorari,  and  a  motion  to  quash  was  made  on  two 
grounds :  1st.  That  no  such  duty  devolved  on  a  land-owner 
with  respect  to  land  lying  without  the  public  highway,  and 
therefore  no  wrong  to  the  public  had  been  charged  ;  and  2d. 
That  such  duty,  if  imposed,  related  only  to  excavations  made 
after  the  highway  was  created,  and  thei'efore  the  indictment 
should  have  averred  that  the  highway  pre-existed  the  race- 
way. 

The  opinion  of  the  court  denying  the  motion  is  reported  ia 
State  v.  Society,  &c.,  13  Vroom  504. 

Upon  the^  first  ground  it  was  held  that  an  excavation  .so 
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near  a  public  highway  that  persons,  lawfully  and  with  ordi- 
nary care,  using  the  way  might  by  accident  fall  int«  it,  is, per 
se,  a  nuisance  unless  proper  means  to  prevent  such  accidents 
are  adopted. 

Upon  the  second  objection  it  was  held  that  an  averment  of 
the  pre-existence  of  the  highway  was  not  necessary  in  the  in- 
dictment, which  sufficiently  charged  the  breach  of  a  public 
duty,  but  that  if  the  highway  became  such  after  the  race- 
way existed,  and  if  that  fact  relieved  defendant  from  the  duty, 
it  was  a  defence  to  the  charge,  which  might  be  shown  by 
defendant  and  need  not  be  denied  by  the  prosecutor  in 
advance.  Whether  that  fact  would  relieve  defendant  from 
the  duty  and  afford  a  defence  to  the  indictment  was  left  unde- 
termined. 

Upon  the  trial  in  the  Passaic  Circuit,  it  was  assumed  by 
the  court  and  conceded  by  counsel  that  the  streets  named  in 
the  indictment  had  become  such  by  dedication.  There  was 
competent  evidence  thereof.  Defendant  relied  in  part  on  that 
defence,  claiming  that  on  a  dedication  of  land  for  a  highway, 
the  public  in  accepting  took  the  land  cum  onere,  and  that  no 
duty  was  imposed  on  the  adjoining  land-owner,  although  his 
land  was  so  situated  as  to  be  hazardous  to  persons  passing  on 
the  highway.  The  Circuit  judge  overruled  this  defence,  and 
left  the  case  to  the  jury  upon  the  question  whether  defendant 
had  maintained  proper  safeguards  against  accidents  along  the 
raceway. 

Defendant  was  found  guilty,  and  a  rule  to  show  cause  why 
a  new  trial  should  not  be  granted  was  allowed. 

Argued  at  June  Terra,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Magie  and  Parker. 

For  the  defendant,  J.  D.  Bedle. 

For  the  state,  E.  Stevenson. 

Magie,  J.  One  of  the  reasons  assigned  in  support  of  this 
rule  is,  that  the  court  overruled  on  the  trial  a  lawful  and  sub- 
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stautial  defence,  viz.,  that  the  public  streets  named  in  the 
indictment  became  such  by  dedication  after  the  raceway  com- 
plained of  was  in  existence. 

It  was  urged  on  the  argument  that  the  question  thus  pre- 
sented ought  not  to  be  considered,  because  it  is  claimed  that 
it  does  not  appear  that  tiie  public  streets  had  been  accepted 
by  the  public  so  as  to  charge  the  public  authorities  with  their 
control  or  repair,  or  with  any  duty  respecting  them. 

The  language  used  by  the  court  below  in  overruling  the 
defence  renders  it  apparent  that  these  streets  were  considered 
and  treated  as  both  dedicated  to  and  accepted  by  the  public. 
If  long  user  by  the  public  is  evidence  of  such  acceptance, 
there  was  such  evidence  in  the  case.  A  user  by  the  public  at 
leiist  of  for  twenty  years,  has  frequently  been  held  to  be  evi- 
dence of  the  acceptance  of  a  dedication.  Washb.  on  Ease- 
ments 197;  Angell  on  Highways,  §  162;  Trustees,  &c.,  v. 
Hoboken,  4  Vro'>m  1 3 ;  Attorney-  General  v.  M.  &  E.  R.  R. 
Co.,  4  C.  E.  Green  386,  391.  In  the  nature  of  things,  such 
evidence  is  generally  all  the  evidence  attainable  of  an  accept- 
ance. But  besides,  in  this  case,  the  indictment  expressly 
charges  these  to  be  public  streets,  and  thus  recognizes  that  the 
dedication  proved  had  in  fact  been  accepted.  The  judge  be- 
low therefore  properly  treated  them  as  streets  accepted  by  the 
public,  and  they  must  be  so  considered  here. 

The  question  before  us,  then,  is  whether,  when  land  lying 
along  an  excavation  is  dedicated  to  and  accepted  for  public 
use  as  a  highway,  the  owner  of  the  land  wherein  the  excava- 
tion is  has  thereby  imposed  upon  him  a  duty  to  the  public  to 
provide  guards  against  the  resulting  danger,  for  the  violation 
of  which  duty  he  may  be  indicted.  If  this  question  must  be 
answered  in  the  affiamative,  the  defence  w^as  properly  over- 
ruled, otherwise  defendant  ought  to  have  been  entitled  to 
rely  on  it. 

In  my  judgment,  the  same  question  would  arise  if  the 
depression  complained  of  was  not  an  artificial  excavation  but 
the  result  of  natural  causes,  as  a  ravine  or  river-bed.  For 
the  duty  of  the  land-owner,  if  any,  arises  not  from  the  makipg 
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bat  from  the  mainteuance  of  the  UDguarded  depression  in 
dangerous  proximity  to  a  public  road.  The  natural  depres- 
sion is  as  much  maintained  by  the  owner  as  the  artificial  one. 
He  equally  owns,  possesses  and  controls  both,  and  a  similar 
duty  must  thus  result. 

Nor  is  the  question  varied,  in  my  judgment,  by  the  fact 
appearing  in  the  case,  that  the  streets  mentioned  are  on  de- 
fendant's land,  and  were  dedicated  by  defendant.  Precisely 
the  same  question  would  arise  if  the  land  had  been  owned 
and  dedicated  by  another,  along  this  dangerous  excavation. 
For  the  duty  arises,  not  from  any  contract  in  the  dedication, 
but,  if  at  all,  from  the  proximity  of  the  excavation  to  the 
public  way.  It  would  therefore  be  equally  imposed  on  him 
who  had  no  agency  in  creating  the  way,  and  on  him  who  had 
devoted  it  to  public  use. 

Nor  do  I  conceive  that  any  useful  analogy  can  be  traced 
between  the  case  on  hand  and  those  cases  in  which  damages 
are  sought  for  private  injuries  produced  by  nuisances.  In 
cases  involving  nuisances  caused  by  works  disseminating  foul 
and  noxious  gases  and  vapors,  it  has  been  held  that  it  is  no 
answer  to  the  action  to  say  tiiat  plaintiff  acquired  the  prop- 
erty in  respect  of  which  he  is  injured,  after  the  works  were 
in  operation,  or  even  in  anticipation  of  the  erection.  Bliss  v. 
Hall,  4  Bivg.  N.  C.  183;  Tipping  v.  St.  Helenas  Smelting  Co., 
4  B.  &  S.  608,  616  ;  S.  G,  11  H.  L.  Cas.  642.  But  in  all 
such  cases,  the  injury  is  inflicted  by  the  active  and  constantly 
recurring  operation  of  the  works.  If  left  unoperated,  no 
injury  would  be  inflicted.  Purchasers  might  therefore  well 
anticipate  a  cessation  of  all  injurious  operations,  or  rely  on 
their  right  to  enforce  such  cessation,  unless  a  prescriptive 
right  to  operate  had  been  acquired. 

But  in  this  case,  the  injury  is  not  inflicted  by  the  operation 
of  the  raceway,  as  was  ingeniously  argued.  The  rush  of 
water  may  increase  the  iiazard,  but  does  not  cause  the  public 
injury.  That  is  the  result  of  the  depression  of  the  ground 
immediately  beside  the  highway.  Injury  would  still  be  caused, 
though  not,  perhaps,  in  the  same  degree,  if  not  a  drop  of 
water  ran  in  the  raceway. 
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The  question  then  recurs  whether,  under  the  circumstances 
disclosed  in  this  case,  defendant  is  liable  for  a  breach  of  a 
duty  owed  to  tlie  public,  in  not  altering  the  condition  in  which 
the  land  adjoining  these  streets  was  at  the  time  of  dedication 
and  acceptance,  or  for  not  guarding  the  public  against  a 
danger  to  which  those  passing  the  streets  were  exposed  the 
moment  the  streets  became  public. 

Dedication  of  land  to  the  public  may  be  so  made  as  to 
indicate  the  specific  public  use  which  is  intended,  as  for  a 
public  park  or  square.  The  use  may  be  restricted  to  a  par- 
ticular mode  of  passage,  if  it  be  a  way,  as  for  a  foot-path,  in 
distinction  from  a  way  for  wagons,  &c.  Acceptance  of  such 
a  dedication  would  be  limited  to  the  use  designed.  Any  use 
by  the  owner,  not  conflicting  with  the  public  use  designed,, 
would  therefore  be  no  obstruction  of  the  public  right.  So  it 
has  been  held  tiiat  a  dedication  of  a  foot-path  might  be  made 
subject  to  the  owner's  right  to  plongh  up  the  soil,  in  the  usual 
course  of  husbandry,  and  that  such  ploughing  would  not  be 
an  interference  with  any  public  right.  Ilereer  v.  Woodgate^ 
L.  K,  5  Q.  B.  26. 

Land  dedicated  and  accepted  for  public  use  as  a  way,  ha& 
universally  been  considered,  with  respect  to  its  condition 
within  the  lines  of  the  way,  as  taken  by  the  public  cum  onere. 
It  devolves  on  the  public  to  adapt  it  to  public  use,  and  ta 
guard  the  safety  of  public  passage.  If  a  natural  ravine,  or 
even  an  artificial  excavation  crosses  it,  or  a  ledge  of  rocks 
intercepts  passage,  no  one  pretends  that  the  land-owner  is  to 
bridge  the  ravine,  fill  up  the  excavation  or  remove  the  ledge, 
or  be  liable  for  maintaining  an  obstruction  in  the  highway. 
If  the  ravine  or  artificial  excavation  carry  water  for  his  use, 
the  case  is  in  no  respect  altered. 

There  is  nothing  to  controvert  this  doctrine — which  is  uni- 
versally recognized  and  adopted  in  practice — in  the  cases  of 
State  V.  Dean,  3  Zah.  335,  and  State  v.  Atlantic  City,  5  Vroom 
99.  In  those  cases,  dedicated  streets  had  been  improved,  and 
the  expense  had  been  imposed  on  the  adjoining  land-owners^ 
-who  had  in  fact  dedicated  them.     It  was  held  that,  in  respect 
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to  the  expense  of  such  improvements,  the  dedicating  land- 
owner stood  on  the  same  footing  as  others.  The  city  assumed 
the  burden  of  making  the  improvement,  but  thereafter  im- 
posed the  expense  on  all  adjoining  land-owners,  in  conformity 
to  the  provisions  of  the  charter.  The  obligation  of  the  public 
was  to  that  extent  modified  by  the  particular  law. 

The  charge  in  this  indictment  is  erf  a  public  nuisance,  in 
the  nature  of  an  obstruction  to  the  streets  named.  The  ob- 
struction is  not,  indeed,  within  the  lines  of  the  streets,  but  the 
theory  on  which  the  indictment  was  supported  is,  that  the 
excavation  complained  of  is  so  near  the  highway  as  to  be 
dangerous  to  those  carefully  passing  thereon.  Can  the  duty 
of  defendant,  in  regard  thereto,  be  greater  than  its  duty  in 
regard  to  an  excavation  within  the  lines  of  the  street  so  dedi- 
cated ?  In  my  judgment,  it  cannot  be.  At  the  time  the 
public  right  was  acquired,  the  land  was  in  the  identical  con- 
dition it  now  is.  The  dedication  must  be  considered  to  have 
been  made  and  accepted,  subject  thereto.  If  the  public  ought 
to  be  protected  against  danger  therefrom,  the  duty  is  devolved,, 
not  on  the  defendant,  but  on  the  public  authorities. 

This  view  has  been  adopted  in  several  cases  in  point,  and 
no  contrary  decision  has  been  cited  or  discovered  by  me. 

In  the  two  cases  of  Fisher  v.  Frowse  and  Cooper  v.  Walker,. 
which  were  argued  and  decided  together,  and  are  reported  in 
2  B.  d'  S.  770,  Blackburn,  J.,  in  delivering  the  opinion  of 
the  Court  of  Queen's  Bench,  uses  the  following  language: 
"  But  the  question  still  remains  whether  an  erection  or  exca- 
vation already  existing,  and  not  otherwise  unlawful,  becomes 
unlawful  when  the  land  on  which  it  exists,  or  to  which  it  is 
immediately  contiguous,  is  dedicated  to  the  public  as  a  way, 
if  the  erection  prevents  the  way  from  being  so  convenient  and 
safe  as  it  otherwise  would  be,  or  whether,  on  the  contrary, 
the  dedication  must  not  be  taken  to  be  made  to  the  public 
and  accepted  by  them,  subject  to  the  inconvenience  and  risk 
arising  from  the  existing  state  of  things.  We  think- the  latter 
is  the  correct  view  of  the  law.  It  is,  of  course,  not  obliga- 
tory on  the  owner  of  land  to  dedicate  the  use  of  it  as  a  high- 
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way,  to  the  public.  It  is  equally  clear  that  it  is  not  com- 
pulsory on  the  public  to  accept  the  use  of  a  way  when  offered 
to  them.  If  the  use  of  the  soil  as  a  way  is  offered  by  the 
owner  to  the  public,  under  given  conditions  and  subject  to 
certain  reservations,  and  the  public  accept  the  use  under  such 
circumstances^  there  can  be  no  injustice  in  holding  them  to 
the  terms  on  which  the  benefit  was  conferred.  On  the  other 
hand,  great  injustice  and  hardship  would  often  arise  if,  when 
a  public  right  of  way  has  been  acquired  under  a  given  state 
of  circumstances,  the  owner  of  the  soil  should  be  held  bound 
?to  alter  that  state  of  circumstances  to  his  own  disadvantage 
^nd  loss,  and  to  make  further  concessions  to  the  public,  alto- 
gether beyond  the  scope  of  his  original  intention." 

The  case  of  Fisher  v.  Prowse  was  considered  and  approved 
in  Bobbins  v.  Jones,  15  C.  B.  [N.  S.)  221,  in  which  similar 
qneslions  were  presented. 

In  Cornwell  v.  Metropolitan  Commissioners,  &g.,  10  Exch. 
771,  it  was  held  that  public  officers  managing  a  system  of 
sewers,  were  not  obliged  to  guard  an  ancient  ditch,  used  by 
them  for  sewer  purposes,  although  lying  immediately  adjoin- 
ing a  public  highway. 

These  ca^^cs  were  also  aj)proved  in  fiercer  v.  Woodgate,  L. 
B.,  5  Q.  B.  26;  Arnold  v.  Blaker,  L.  E.,  6  Q.  B.  433;  St 
Mary's,  &c.,  v.  Jacobs,  Tj.  R.,  7  Q.  B.  47,  and  Arnold  v.  Hol- 
hrooh,  L.  R.,  8  Q.  B.  96. 

My  conclusion  therefore  is,  that  defendant  was  entitled  to 
have  the  evidence  respecting  the  dedication  of  these  streets 
submitted  to  the  jury,  for  it  afforded  a  defence  to  the  indict- 
ment. 

Whether  the  duty  of  guarding  this  raceway  would  have 
been  imposed  on  defendant  if  the  streets  had  been  acquired, 
not  by  dedication,  but  by  condemnation,  is  a  question  not 
directly  presented,  and  not  necessary  to  be  determined. 

For  the  reason  above  mentioned,  the  rule  for  a  new  trial 
should  be  made  absolute. 

This  conclusion  renders  unnecessary  the  consideration  of 
the  other  reasons  urged  by  defendant  for  a  new  trial. 
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Beasley,  CniKF  Justice,  and  Parker,  Justice,  con- 
curred. 

Dixon,  J.,  (dissenting.)  I  do  not  assent  to  this  decision. 
I  think  a  person  maintaining  any  artificial  condition  of  things 
adjoining  a  highway,  which  makes  the  road  unsafe  for  public 
travel,  for  want  of  reasonable  precautions  against  danger,  is 
guilty  of  maintaining  a  public  nuisance,  without  regard  to 
the  time  when  the  highway  was  created. 


BOAKD  OF  CHOSEN  FREEHOLDERS  OF  THE  COUNTY  OF 
SOMERSET  V.  JOHN  V.  VEGHTE. 

1.  Courts  cannot  engraft  on  the  statute  of  limitations  exceptions  not  con- 
tained therein,  however  inequitable  the  enforcement  of  the  statute, 
without  such  exceptions,  may  be. 

2.  The  fraudulent  concealment  of  a  cause  of  action  does  not  justify  the 
inference  of  a  new  promise,  which  will  take  the  action  out  of  the  ope- 
ration of  the  statute  at  law  ;  nor  does  it  estop  defendant  from  setting 
up  the  bar  of  the  statute  at  law.  Relief,  in  such  case,  must  be  sought 
in  a  court  of  equity. 

3.  In  an  action  of  assumpsit,  a  plea  of  the  statute  of  limitations  was  inter- 
posed. A  replication  setting  up  a  fraudulent  concealment  of  the  cause 
of  action  until  a  time  within  the  statutory  limit  of  six  years,  and  seek- 
ing thus  to  avoid  the  bar  of  the  statute— J3eW,  bad  on  demurrer. 


In  assumpsit. 

Plaintiff's  action  was  brought  in  the  Somerset  Circuit.  It 
was  assumpsit,  and  the  declaration  contained  only  the  common 
counts. 

Defendant  pleaded  (among  other  pleas)  the  statute  of  lim- 
itations. 

To  this  plea,  plaintiff  filed  two  replications,  of  which  the 
following  was  one : 

"  And  the  said  plaintiffs,  as  to  the  said  plea  of  the  said  de- 
fendant by  him  secondly  above  pleaded,  by  leave  of  the  court 
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here,  for  that  purpose  first  had  and  obtained,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  in  this 
their  amendment  to  the  second  replication  by  them  above 
pleaded,  to  the  said  second  plea  of  said  defendant,  by  their 
attorneys,  say  that  they  ought  not  to  be  barred  from  having 
or  maintaining  their  aforesaid  action  thereof  against  the  said 
defendant,  by  reason  of  anytiiing  by  the  said  defendant  in 
that  plea  alleged,  because  they  say  that,  at  the  time  when 
the  said  several  causes  of  action  in  the  said  declaration  men- 
tioned, and  each  and  every  of  them,  did  accrue  to  them, 
the  said  jilaintiffs,  the  said  defendant  was  county  collector 
of  the  county  of  Somerset,  and  tx'casurer  of  all  and  sin- 
gular the  moneys  of  the  plaintiffs,  and  then  and  there,  to 
wit,  at  Somerville,  in  the  county  of  Somerset,  in  his  capacity 
of  county  collector  and  treasurer  of  the  plaintiffs,  received 
the  said  several  sums  of  money  in  the  said  declaration  men- 
tioned, to  and  for  the  use  of  said  plaintiffs,  they  being  the 
moneys  of  the  said  plaintiffs,  and  fraudulently  and  deceitfully 
converted  and  disposed  of  tiiem  to  his  own  use,  and  fraudu- 
lently concealed  from  the  plaintiffs  the  fact  of  the  receipt  of 
said  moneys  by  him,  and  the  conversion  of  the  same  to  his 
own  use,  and  continue^l  to  fraudulently  conceal  the  receipt  of 
the  same  and  the  conversion  thereof  to  his  own  use,  and  con- 
tinued to  hold  the  office  of  county  collector  of  the  county  of 
Somerset,  and  treasurer  of  all  and  singular  the  moneys  of  the 
plaintiffs,  until  within  six  years  next  before  the  commence- 
ment of  this  suit,  so  that  tiie  said  plaintiffs  did  not,  and  could 
not,  by  reason  of  the  fraud,  deceit  and  wrong  so  concealed  as 
aforesaid,  and  the  office  held  by  said  defendant,  discover  the 
said  causes  of  action,  until  within  six  years  next  before  the 
commencement  of  this  suit;  and  this  tiie  said  plaintiffs  are 
reedy  to  verify.  Wherefore,  they  pray  judgment  and  their 
damages  by  them  sustained  on  occasion  of  the  non-perform- 
ance of  the  said  several  j)romises  and  undertakings  in  the 
said  declaration  mentioned,  to  be  adjudged  to  them,  &c." 
Defendant  demurred  to  this  replication,  and  tiic  question 
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thus  arising  was  certified  to  the  Supreme  Court  for  its  advis- 
ory opinion. 

Argued  at  June  Term,  1882,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon  and  Magie. 

For  the  plaintiffs,  J.  D.  Bartine  and  R.  V.  Lindahury, 

For  the  defendant,  A.  A.  Clark. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  The  facts  disclosed  in  this  replication,  and  ad- 
mitted by  the  demurrer,  present  a  case  appealing  so  strongly 
for  relief,  that  if  the  conclusion  that  plaintiff  is  debarred 
from  relief  by  the  provisions  of  the  statute  of  limitations, 
were  necessary,  it  would  be  reached  with  the  utmost  reluc- 
tance. 

But  the  hardship  of  plaintiff's  case  does  not  thus  press 
upon  the  court.  It  has  not  been  contested,  on  the  argument, 
that,  under  the  circumstances  here  disclosed,  appropriate  and 
adequate  relief  may  be  afforded  plaintiff  by  an  application  to 
the  Court  of  Chancery,  which,  under  our  system  of  jurispru- 
dence, retains  general  equity  powers. 

That  such  relief  may  there  be  granted  is  a  conclusion  war- 
ranted by  a  long  course  of  decision  and  precedent,  eliciting  no 
objection  either  from  counsel,  courts  or  commentators  on  this 
branch  of  the  law.  Angell  on  Lim.,  ch.  XVIII;  Story  Eq. 
Jur.,  §§  1521,  1521,  a,  6;  Booth  v.  Lord  Warrington,  4  Bro. 
P.  a  163 ;  South  Sea  Co.  v.  Wymonsdell,  3  P.  TTms.  143 ;  Bond 
v.  Hopkins,  1  Sch.  &  Lef.  413,  428  ;  Hovenden  v.  Lo7'd  Annes- 
ley,  2  Sch.  &  Lef.  607,  629 ;  Blair  v.  Bromley,  5  Hare  542 ; 
*S.  a,  2  Phil.  354 ;  Todd  v.  Rafferty's  Adm'rs,  3  Stew.  Eq. 
254;  affirmed,  7  Stew.  Eq.  566. 

Whether  this  jurisdiction  of  courts  of  equity  is  to  be  vindi- 
cated on  the  ground  that  the  statute  of  limitations  does  not  bind 
those  courts,  or  on  the  more  reasonable  ground  [Hovenden  v. 
Lord  Annesley,  supra;  Gibbs  v.  Guild,  cited  below,)  that  there 
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exists  in  them  an  inherent  power  to  prevent  one  from  exercis- 
ing even  his  legal  rights — whether  existing  at  common  law  or 
created  by  statute — when,  by  his  fraudulent  conduct,  he  has 
made  it  inequitable  that  he  should  be  permitted  to  exercise 
those  rights;  and  whether  the  relief  in  those  courts  would 
be  by  wuy  of  injunction,  to  prevent  reliance  on  the  bar  of  the 
statute,  [Doughty  v.  Doughty,  2  Stockt.  347,)  or  by  way  of 
acquiring  jurisdiction  for  the  purj)ose  of  relieving  from  the 
fraud,  and  retaining  it  to  administer  all  the  relief  the  injured 
party  is  entitled  to,  (Blair  v.  Bromley,  supra,)  are  questions 
unnecessary  to  discuss.  It  is  sufficient  that  it  seems  conceded 
and  plainly  appears  that,  under  tiie  circumstances  of  this  case, 
the  plaintiff  is  not  left  without  adequate  remedy. 

The  question  presented  by  this  demurrer  is  whether  the 
relief  sought  by  the  plaintiff  is  capable  of  being  afforded  by 
a  court  of  law,  bound  by  its  rigid  rules  and  possessing  no 
equity  powers  to  mitigate  their  rigor. 

The  plea  of  the  statute  of  limitations  })resents,  if  true,  a 
complete  bar  to  plaintiff's  action.  The  replication  seeks  to 
remove  this  bar,  by  alleging  that  defendant  fraudulently  con- 
cealed the  cause  of  action  until  the  time  limited  by  the  statute 
had  expired,  and  until  within  six  years  previous  to  the  com- 
mencement of  the  action.  Does  such  fraudulent  concealment 
answer  and  remove  the  bar  of  the  statute? 

Counsel  have  not  favored  the  court  with  any  theory  on 
which  the  contention  made  by  them  can  be  rested  on  a  logical 
basis.  They  simply  urge  the  inequity  of  denying  relief,  and 
appeal  to  authority  as  sanctioning  tiie  allowance  of  such  relief 
at  law. 

In  casting  about  to  find  a  theory  upon  which  this  result 
may  be  plausibly  put,  it  is  manifest  we  must  start  with  the 
proposition  that,  whatever  may  be  the  fact  as  to  courts  of 
equity,  the  ])rovisi(ms  of  the  statute  of  limitations  do  bind 
courts  of  law,  and  are  to  be  administered  therein,  in  accord- 
ance with  their  plain  meaning,  although  apparent  hardship 
result.  Chief  Justice  Hornblower  expresses  this  view  with 
his  accustomed  vigor  :   "  The  statute  of  limitations  makes  the 
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lapse  of  time  a  positive  and  legal  bar.  When  once  it  has 
begun  to  run  against  a  person  under  no  legal  disability,  it 
pursues  its  course,  uninterrupted  by  any  subsequent  events ; 
and  when  the  period  prescribed  by  the  statute  has  elapsed,  the 
bar  is  complete,  and  its  force  can  neither  be  strengthened  or 
impaired  by  anything  that  has  happened  in  the  meantime. 
*  *  *  The  statute  leaves  nothing  to  presumption.  Time 
alone  settles  the  rights  of  the  parties  by  the  giant  force  of  the 
statute."    Thorpe  v.  Corwin,  Spenc.  311,  317. 

The  statute  of  limitations  contains  various  express  excep- 
tions from  the  operation  of  its  provisions.  Some  of  them 
relate  to  the  character,  condition  or  residence  of  the  persons 
affected.  Some  relate  to  the  nature  of  the  cause  of  action. 
If  such  exceptions  had  not  been  expressly  made,  there  is  high 
authority  for  the  proposition  that  a  court  of  equity  could  not 
create  them,  however  meritorious  the  case  might  be.  Dema- 
rest  V.  Wynkoop,  3  Johns.  Ch.  129,  143,  and  cases  there  col- 
lected. 

There  can  be  no  pretence  that  the  replication  presents  a 
case  within  any  of  the  express  exceptions  of  the  statute.  Can 
there  be  an  implied  exception  covering  the  case  here  pre- 
sented? 

To  admit  this  would  be  in  opposition  to  a  cardinal  maxim 
Avhich  forbids  a  resort  to  implication  where  the  intent  has 
been  expressed. 

Whether  courts  of  equity  may  engraft  an  exception  by  im- 
plication, upon  this  statute,  or  not,  it  lias  been  well  settled 
that  courts  of  law  cannot.  In  Mclver  v.  Ragan,  2  M'heat, 
25,  Chief  Justice  Marshall,  in  regard  to  what  was  claimed  t(^ 
be  an  inequitable  result,  produced  by  a  statute  of  limitations, 
declared :  ''  If  this  difficulty  be  produced  by  the  legislative 
power,  the  same  power  might  provide  a  remedy,  but  courts 
cannot,  on  that  account,  insert  in  the  statute  of  limitations  an 
exception  which  the  statute  does  not  contain." 

A  further  consideration  may  be  suggested.     Our  statute 
was  taken  from  that  of  21  James  L,  c.  16.     That  an  excep- 
tion of  this  nature  was  not  within  the  legislative  intent,  origi- 
YOL.  XV.  2  K 
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nally,  will,  I  tliiuk,  appear  from  the  fact  that,  in  the  statute 
of  3  and  4  Wm.  IV.,  c.  27,  there  is  a  clause  (§  26)  expressly 
saving  the  remedy  under  that  statute  from  the  bar  of  that 
statute,  in  cases  of  concealed  fraud. 

Some  of  our  sister  states  have  also  thought  it  proper  to 
insert  in  their  statutes  of  limitation,  having  the  same  source 
as  ours,  exceptions  of  the  case  of  a  fraudulent  concealment  of 
the  cause  of  action,  out  of  the  02)eration  of  these  acts. 

It  seems  manifest  that  the  replication  cannot  be  sustained 
on  the  ground  that  the  case  presented  is  within  an  implied 
exception  to  the  statute,  capable  of  being  recognized  at  law. 

There  is,  however,  a  class  of  cases  in  which  the  original 
cause  of  action  has  been  barred  by  the  statute,  and  M'hich 
are  nevertheless,  said  to  be  "  taken  out  of  the  statute "  or 
exempted  from  its  operations.  This  class  exists  only  among 
actions  of  assumpsit.  It  will  be  unprofitable  to  go  over  the 
various  phases  the  questions  arising  thereon  have  assumed. 
It  will  be  sufiScient  to  state,  briefly,  that  the  construction  now 
given  the  statute,  in  such  cases,  is  as  follows:  The  statute 
bars  the  action,  but  may  be  waived.  If  its  protection  is  sought, 
it  must  be  pleaded  ;  if  not  pleaded,  it  is  waived.  If  pleaded, 
the  bar  of  the  statute  having  left  unaffected  the  moral  obliga- 
tion to  perform  the  original  contract,  such  obligation  may  be 
the  basis  of  a  new  promise,  which,  if  made  within  the  statu- 
tory period,  revives  the  original  cause  of  action  and  avoids 
the  bar  of  the  statute.  Such  new  promise  may  be  express  or 
implied,  from  circumstances  which  justify  such  an  inference. 
Such  circumstances  must  amount  to  an  unqualified  admission 
of  the  continued  existence  of  the  obligation,  and  must,  at  least, 
not  negative  the  debtor's  willingness  to  perform  it.  A' Court 
V.  Cross,  3  Binff.  329 ;  Bell  v.  Morrison,  1  Pet.  351 ;  Belles 
v.  Belles,  7  Halst.  339 ;  Van  Dike  v.  Van  Dike,  3  Green  289, 
297. 

It  may  be  remarked  that  this  construction  gave  rise  to  so 
much  evasion  of  the  benefits  intended  by  the  statute,  upon 
inferences  of  a  new  promise,  dependent  on  questionable  evi- 
dence, that  Lord  Tenterden's  act  was  passed,  requiring  such 
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ipromises  to  be  evidenced  by  writing.  That  legislation  has 
lately  been  adopted  in  New  Jersey.  Rev.,  tit.  *^  Limitations," 
p.  596,  §  10.     It  does  not,  however,  affect  this  case. 

Can  a  new  promise  be  inferred  from  the  facts  stated  in  this 
replication  ? 

It  is  at  least  doubtful  if  this  question  is  raised  by  this 
•demurrer.  The  usual  rule  is  that,  if  a  new  promise  is  to  be 
relied  on,  the  replication  must  conform  thereto.  This  repli- 
cation does  not  set  out  a  new  promise,  nor  aver  that  the  action 
accrued  within  six  years.  On  the  contrary,  it  manifestly 
relies  on  the  original  obligation. 

But  if  the  replication  were  actio  accrevit,  infra  sex  annos, 
and  the  facts  here  presented  were  offered  in  evidence,  would 
they  justify  the  inference  of  a  new  promise?  Is  the  fraudu- 
lent concealment  of  a  cause  of  action,  until  it  is  barred  by 
the  statute,  an  unqualified  acknowledgment  of  a  continued 
and  existing  obligation,  the  party's  willingness  to  perform 
which  is  not  denied  or  contradicted  ?  To  thus  state  the 
question,  seems  to  me  to  answer  it.  Concealment  cannot  be 
considered  an  unqualified  acknowledgment,  and  it  directly 
negatives  a  willingness  to  perform. 

If  the  action  were  founded  on  the  fraud,  and  demanded 
damages,  the  question  presented  might  be  quite  different. 

It  has  been  further  suggested  that  defendant  may  be  treated 
as  estopped,  by  his  conduct,  from  denying  either  that  a  new 
promise  has  been  made,  or  that  the  original  promise  was  made 
within  the  statutory  period. 

The  doctrine  of  estoppel  has  been  applied  to  prev^ent  a 
resort  to  the  defence  of  the  statute  of  limitations,  even  at  law. 
In  the  case  of  Quick  v.  Chrlies,  10  Vroom  11,  this  court  held 
that  one  who  had  agreed  with  his  creditor  to  waive  the  de- 
fence of  the  statute,  was  estopped,  after  the  agreement  had 
been  acted  upon,  from  availing  himself  of  that  defence  at 
law.  It  will  be  observed  that  the  conduct  of  the  debtor,  in 
that  case,  induced  the  belief  of  the  continued  existence  of  the 
contract,  and  its  availability  in  an  action,  and  that  belief  was 
acted  upon.    He  was  tlierefore  held  to  be  estopped  from  deny- 
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ing  what  his  conduct  had  induced  the  other  party  to  believe 
and  act  upon. 

But,  in  this  case,  the  conduct  of  the  debtor  is  not  such  as 
to  raise  this  estoppel.  What  he  did  never  induced  his  cred- 
itor to  believe  that  a  new  promise  had  been  made,  or  that  the 
old  obligation  was  continuing,  and  intended  to  be  unaffected 
by  the  statute.  On  the  contrary,  the  debtor's  conduct  was 
such  as  to  induce  the  belief  that  there  was  no  obligation  of 
any  kind  whatever.  The  delay  of  the  creditor  was  due,  not 
to  a  belief  that  the  statute  would  not  be  resorted  to  as  a  de- 
fence, but  to  the  belief  that  there  was  no  cause  of  action.  If 
defendant  is  estopped,  the  estoppel  would  only  bar  him  from 
denying  the  existence  of  the  facts  which  his  conduct  had 
asserted  to  exist.  Such  estoppel  would  manifestly  be  too 
narrow,  and  would  not  avail  to  exclude  this  defence. 

All  the  consideration  I  have  been  able  to  give  the  subject 
has  failed  to  aiford  me  any  ground  on  which  a  plausible  claim 
can  be  made  in  support  of  the  proposition  that  a  court  of  law 
can  permit  this  mode  of  avoiding  the  bar  of  the  statute  of 
limitations. 

That  a  court  of  law  is  often  powerless  to  affbrd  the  relief 
which  the  inherent  justice  of  a  particular  case  seems  to  de- 
mand, is  no  new  thing.  It  furnishes  a  reason  for  the  exist- 
ence of  the  Court  of  Chancery. 

Analogous  cases  may  readily  be  found.  "When  contracts 
void  by  the  statute  of  frauds  liave  been  so  performed  as  to 
render  it  unjust  to  refuse  to  complete  them,  the  Court  of 
Chancery  can  compel  their  performance.  Yet,  a  court  of  law 
would  be  powerless  to  affbrd  effectual  relief,  for  no  one  would 
pretend  that  it  could  treat  the  contract  as  taken  out  of  the 
operation  of  that  statute.  The  sole  remedy  at  law  is  by  an 
action  to  recover  compensation  for  what  has  been  done  regard- 
less of  the  contract,  a  remedy  which  may  be,  and  generally  is, 
inadequate  to  affbrd  complete  redress.  Birckhead  v.  Qummins, 
4  Vroom  44 ;  McElroy  v.  Ludlum,  5  Steio.  Eq.  828. 

It  may  be  added  that  the  remedy  required  in  this  case  can 
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he  administered  in  a  court  of  equity  much  more  appropriately 
than  in  a  court  of  law. 

Plaintiff's  counsel  having  appealed  largely  to  authority,  I 
proceed  to  examine  the  cases  cited  by  them  with  some  par- 
ticularity, because  it  must  be  admitted  that  plaintiff's  claim 
seems  to  have  sanction  from  the  opinions  of  able  and  learned 
jurists. 

The  first  claim  of  plaintiff's  counsel  is  that  the  English 
cases  have  established  this  construction  of  their  statutes,  from 
which  ours  was  taken.  I  am  unable  to  come  to  this  conclu- 
sion. A  careful  examination  convinces  me  that  there  is  to  be 
found  in  the  English  reports  no  single  solemn  adjudication  in 
favor  of  the  contention  of  plaintiff,  while  there  are  decisions 
against  it. 

The  earliest  case  cited  is  that  of  Bree  v.  Holbech,  Doug. 
655.  It  was  an  action  of  assumpsit  for  money  had  and  re- 
ceived. To  a  plea  of  the  statute  of  limitations,  the  plaintiff 
replied  that  defendant  had  obtained  the  money  on  false  rep- 
resentations, the  falsity  of  which  had  not  been  discovered 
until  within  six  years.  There  was  a  demurrer.  Lord  Mans- 
field, in  overruling  the  demurrer,  which  he  did  on  the  ground 
that  fraud  was  not  asserted  in  the  replication,  used  this  lan- 
guage :  "  There  may  be  cases,  too,  which  fraud  will  take  out 
of  the  statute  of  limitations."  This,  it  will  be  perceived, 
falls  short  of  asserting  that  fraud  would,  in  certain  cases, 
avoid  the  statute  at  law.  But,  after  overruling  the  demurrer, 
leave  was  given  to  plaintiff's  counsel  to  amend  the  replication, 
if,  upon  inquiry,  the  facts  would  support  a  charge  of  fraud. 
There  has  been  much  discussion  whether  the  case  expresses, 
in  this  respect,  the  opinion  of  the  court,  or  only  a  dictum 
of  Lord  Mansfield.  Those  who  take  the  view  contended  for 
by  plaintiff  in  this  case,  cite  it  as  authority.  Those  who  take 
the  opposite  view,  insist  it  is  dictum.  But  it  is  manifest  it 
was  not  a  deliberate  and  considered  judgment.  The  question 
was  not  argued.  The  leave  to  amend  was  necessary  to  put 
the  case  in  train  for  such  argument.  I  cannot  consider  it  as 
|)resenting  more  thin  the  opinion  of  Lord  Mansfield,  inci- 
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dentally  expressed,  but  even  in  this  way,  bearing  the  weight, 
due  to  even  his  lightest  utterances. 

Other  English  judges  have  given  expression  to  similar 
views,  but,  in  every  instance,  the  point  was  foreign  to  the  case 
under  consideration,  and  unnecessary  to  its  determination. 

Thus,  in  Granger  v.  George,  5  B.  &  C.  149,  which  was  an 
action  of  trover,  the  statute  was  held  to  be  a  bar,  although 
plaintiff  did  not  have  knowledge  of  the  conversion  until 
within  six  years  before  the  suit  was  commenced.  The  ground 
of  the  opinion  of  Chief  Justice  Abbott  was,  that  the  statute 
began  to  run  from  the  time  of  the  act  of  conversion,  notwith- 
standing the  plaintiff  was  ignorant  of  the  act,  but  he  adds 
this  qualification :  "  There  not  being  evidence  of  any  fraud 
practiced  by  defendant,  in  order  to  prevent  the  plaintiff 
obtaining  knowledge  of  what  had  been  done."  But  this 
expression  was  uncalled  for,  because  the  question  presented 
was  simply  whether  ignorance  of  the  tort  would  prevent  the 
running  of  the  statute.  In  that  respect,  the  case  was  decided 
in  accord  with  Short  v.  McCarthy,  3  B.  &  Aid.  626,  and  Brown 
v.  Howard,  2  Bra.  &  B.  72.  See,  also,  Howell  v.  Young,  5 
B.  &  a  259. 

So,  in  Clark  v.  Hougham,  2  B.  &  C.  149,  which  was  an 
action  of  assumpsit  with  a  plea  of  the  statute  and  a  replica- 
tion of.  a  new  promise,  it  was  held  that,  under  such  a  repli- 
cation, fraud  was  not  an  answer  to  the  plea.  Whether  fraud 
would  have  been  an  answer,  if  specially  replied,  was  not 
decided,  but  Justice  Best  intimated  his  opinion  that  it  would, 
basing  it  upon  Bree  v.  Holbech.  But  the  discussion  was  un- 
necessary in  the  case,  because  the  court  held  that  a  new  prom- 
ise had  otherwise  been  proved. 

These  opinions  are  doubtless  entitled  to  great  respect,  bu* 
are  not  to  be  considered  authority.  They  have  not  been  fol- 
lowed, but  a  contrary  view  has  been  distinctly  enunciated. 

The  case  of  Imperial  Gas  Light  Co.  v.  London  Gas  Light 
Co.,  10  Exch.  39,  is  in  point.  It  was  an  action  of  trespass 
for  making  connections  with  the  gas-pipes  of  plaintiff  and 
taking  gas  therefrom.    To  a  plea  of  the  statute  of  limitations,. 
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the  plaintiff  replied  that  it  had  been  prevented  from  acquir- 
ing knowledge  of  the  trespass  by  the  fraud  of  defendant,  until 
after  the  time  limited  by  the  statute  had  run.  This  replication 
was  held  to  be  bad  by  Pollock,  C.  B.,  and  Alderson  and  Piatt, 
BB.  This  is  a  direct  adjudication  that  the  fraudulent  con- 
cealment of  a  cause  of  action  will  not  avoid  the  running  of 
the  statute  of  limitations. 

This  case  was  followed  by  Hunter  v.  Gibbons,  1  H.  &  K 
459.  The  latter  case  was  an  action  which  arose  after  the 
Common  Law  Procedure  act  of  1854.  It  came  before  the  court; 
on  an  application  to  be  permitted  to  reply  to  a  plea  of  the 
statute  of  limitations  an  equitable  answer,  viz.,  that  the  tres- 
passes declared  on  had  been  fraudulently  concealed  from  plain- 
tiff until  within  six  years  before  the  commencement  of  the 
action.  The  application  was  refused.  The  court— Pollock, 
C.  B.,  Alderson,  Bramwell  and  Watson,  BB.— agreed  that 
the  plaintiff's  remedy  was  by  a  direct  application  to  a  court  of 
equity,  and  that,  even  under  the  act  which  permitted  an  equi- 
table answer  to  avoid  a  plea,  the  fraudulent  concealment  of 
the  cause  of  action  would  not  avail  to  avoid  the  bar  of  the 
statute  at  law.  In  the  opinion  of  the  Chief  Baron,  the  fol- 
lowing language  occurs  :  "  If  a  man  could  reply  to  a  plea  of 
the  statute,  that  his  debtor  had  prevented  him  from  suing  by 
fraud,  the  equitable  replication  would  be  as  common  as  the 
[)r<)mises  of  payment  which  people  used  to  prove  before  Lord 
Tenterden's  act." 

In  the  late  case  of  Gibbs  v.  Guild,  L.  R.,  8  Q.  B.  296,  and  S. 
C,  L.  R.,  9  Q.  B.  59,  the  question  was  whether,  in  an  action 
to  recover  money  lost  by  defendants'  fraudulent  representations, 
a  reply  to  the  plea  of  the  statute,  that  the  existence  of  the  fraud 
was  fraudulently  concealed  until  within  six  years,  was  good 
or  not.  In  the  court  below,  Field,  J.,  upheld  the  reply,  rely- 
ing wholly  upon  the  provisions  of  the  Judicature  act  as  modi- 
fying the  common  law  rules.  In  the  Court  of  Appeal,  the 
case  was  heard  before  Lord  Coleridge,  C.  J.,  and  Brett  and 
Holker,  L.  JJ.  The  first  two  unite  in  affirming  the  judg- 
ment below,  on  the  same  ground  relied  on  by  Field,  J.    Both 
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of  the  juflges  discuss  the  question  as  it  would  have  been  pre- 
sented at  law  before  the  passage  of  the  Judicature  act.  While 
each  expresses  doubt  whether  the  principles  of  Imperial  Gas 
Light  Co.  v.  London  Gas  Light  Co.,  and  Hunter  v.  Gibbons, 
supra,  would  have  prevailed  in  a  court  of  review,  they  both 
admit  that  those  cases  are  direct  decisions  against  such  a  repli- 
cation at  law.  Lord  Coleridge  says,  "  It  must  be  clearly  ad- 
mitted that,  if  we  went  upon  the  principles  of  strict  common 
law  actions  and  strict  common  law  pleadings,  there  are  at 
least  two  decisions  directly  in  point,  in  favor  of  defendant, 
that  such  a  replication  would  not  be  good,"  referring  to  the 
two  cases  above  mentioned. 

The  conclusion  therefore  is,  that  the  authority  of  the  Eng- 
lish cases  is  against  the  plaintiff's  contention. 

Upon  an  examination  of  the  American  cases,  relied  on  by 
plaintiff,  much  apparent  support  seems  to  be  afforded  the  con- 
tention here  made  on  the  part  of  plaintiff.  But  I  think 
most  of  them  can  be  explained  either  because  of  peculiarity 
in  the  cases  themselves  or  because  of  the  peculiar  construction 
of  the  courts  deciding  them. 

Thus,  the  cases  in  Massachusetts  are  favorable  to  plaintiff's 
contention  and  directly  in  point.  They  are  Turnpike  Co.  v. 
Field,  3  Mass.  201 ;  Horner  v.  Fish,  1  Pick  435 ;  Wells  v. 
Fish,  3  Pick.  73,  and  Farman  v.  Brooks,  9  Pick.  212.  I  do 
not  stop  to  examine  them  in  detail.  It  seems  to  me  sufficient 
to  make  three  observations  respecting  them,  viz. :  1.  The 
authorities  relied  on  to  support  them  are  all  cases  in  equity 
except  Bree  v.  Holbech ;  2.  Equitable  remedies  were  admin- 
istered in  that  state  by  the  same  courts  charged  with  the 
administration  of  legal  remedies;  and,  3.  Notwithstanding 
these  decisions,  the  legislature  of  that  state  felt  constrained 
to  insert  a  provision  in  their  statute  of  limitations,  that,  when 
there  has  been  a  fraudulent  concealment  of  a  cause  of  action, 
the  action  may  be  commenced  within  a  certain  period  after 
discovery.     Rev.  Stat.,  3fa8s.,  c.  120,  §  12. 

So  there  are  dicta  and  decisions  in  Maine  to  the  same  effect, 
to  be  found  in  Bishop  v.  Little,  3  Greenl.  405  ;   Cole  v.  Mo- 
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Glathry,  9  Me.  131,  and  Thurston  v.  Lowder,  40  3fe.  197. 
The  same  observations  may  be  made  respecting  these  cases 
which  are  above  made  respecting  the  Massachusetts  cases.  A 
similar  provision  has  also  there  been  inserted  in  the  statute  of 
limitations  of  that  state.     Rev.  Stat,  Me.,  ch.  146,  §  18. 

The  courts  of  Pennsylvania  have  expressed  similar  views  in 
the  cases  of  Jones  v.  Conoway,  4  Yeates  109  ;  Pennock  v.  Free- 
man, 1  Watts  401,  and  Harrishurg  Bank  v.  Forster,  8  Watts 
12.  These  decisions  do  not  discuss  principles  or  cite  authori- 
ties, except  the  early  Massachusetts  cases.  The  equitable 
remedies  are  also,  in  this  state,  administered  by  the  same 
courts  that  administer  legal  remedies. 

The  case  of  Bailey  v.  Glover,  21  Wall.  342,  involved  the 
question  of  the  true  construction  of  a  clause  in  the  bankrupt 
act,  limiting  actions  at  law  and  in  equity,  by  or  against  as- 
signees, to  a  period  of  two  years  after  the  right  of  action  had 
accrued.  A  bill  for  relief  had  been  filed  in  equity,  by  an 
assignee,  to  set  aside  a  conveyance  alleged  to  have  been 
fraudulently  made  by  the  bankrupt  before  filing  his  petition. 
The  conveyance  had  been  made  more  than  two  years  before 
the  bill  was  filed.  To  avoid  the  bar  of  the  statute,  the  bill 
alleged  that  the  fraud  had  been  concealed  by  the  bankrupt. 
A  demurrer  to  the  bill  was  sustained  below,  but  this  decision 
was  reversed  in  the  Supreme  Court,  the  opinion  being  read 
by  Miller,  J.  The  sole  question  was  as  to  the  right  to  main- 
tain an  action  in  equity  under  the  circumstances  stated  in  the 
bill.  As  has  been  heretofore  shown,  there  is  a  long  line  of 
authorities  justifying  such  a  proceeding  in  equity.  The  learned 
judge  recognized  this  doctrine,  wiiich  was  quite  sufticient  to 
sustain  the  bill  demurred  to.  But  he  thought  proper  to  state 
two  additional  propositions.  One  was  that  there  is  a  weight  of 
authority  in  favor  of  the  vi^w  that  the  statutory  bar  does  not 
begin  to  run  until  the  discovery  of  the  fraud  on  which  the  action 
is  based,  if  the  injured  party  remains  in  ignorance,  without 
fault,  and  even  though  there  is  no  active  concealment  of  the 
fraud  by  the  wrong-doer.  The  other  was  that  there  is  a  weight 
of  authority,  both  in  England  and  America,  in  favor  of  the 
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application  of  this  rule  to  suits  at  law  as  well  as  in  equity.. 
The  first  of  these  propositions  was  not  called  for,  because  the 
bill  alleged  fraudulent  concealment,  and  it  seems  opposed  by 
many  decisions.  The  second  of  thera  seems  to  me  equally 
unnecessary  to  the  decision  of  the  case,  because  the  bill  was 
based  on  the  fraud  of  which  the  fraudulent  concealment  was 
part.  The  statutory  bar  ran,  as  to  that  cause  of  action, 
from  the  time  the  fraudulent  act  was  committed.  An  action 
at  law,  based  on  the  fraud,  might  be  subjected  to  the  same 
rule,  and  this  was  doubtless  the  meaning  of  the  opinion  on 
this  subject.  But  such  a  rule  must  be  inapplicable  to  an 
action  founded  on  a  contract,  and  in  respect  to  which,  the 
fraudulent  concealment  of  the  cause  of  action  is  relied  on 
simply  to  avoid  the  bar  of  the  statute. 

In  the  Connecticut  cases  cited  by  counsel,  the  court  ex- 
pressly avoid  determining  the  question  here  involved.  Phalen 
V,  Clark,  19  Conn.  421 ;  Bank  of  Hartford  County  v.  Water- 
man, 26  Conn.  324. 

The  remaining  case  to  be  considered  is  that  of  Sherwood  v. 
Sutton,  5  Mason  149.  It  was  decided  by  Judge  Story,  and 
bears  the  impress  of  his  keen  and  equitable  mind.  He  dis- 
tinctly holds  that,  in  JSTew  Hampshire,  in  an  action  on  the  case 
for  deceit,  a  replication  of  a  fraudulent  concealment  of  the 
cause  of  action  is  a  good  answer  to  the  plea  of  the  statute  of 
limitations.  But  it  is  impossible  to  examine  this  opinion 
w^ithout  concluding  that  the  learned  judge,  in  dealing  with 
this  question,  was  administering  an  equitable  remedy  in  a 
court  of  law.  He  states  that  the  fact  that  there  is  no  state 
court  in  New  Hampshire  possessed  of  general  equity  powers, 
so  that  "  the  remedy,  if  administered  at  all,  must  be  adminis- 
tered in  such  cases,  through  the  instrumentality  of  a  court  of 
law,"  is  a  consideration,  in  forming  his  opinion,  of  no  incon- 
siderable weight.  After  examining  the  English  decisions  (the 
Exchequer  cases  above  cited  were  not  then  decided)  and  the 
decisions  in  Pennsylvania,  Massachusetts  and  Maine,  and  con- 
trasting them  with  Troup  v.  Smith,  hereafter  cited,  he  uses 
the  following  language:    "In  this  conflict  of  American  deqi- 
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sions,  it  is  the  duty  of  the  court  to  adopt  that  which  seems 
built  on  the  better  reason,  or  at  least  which,  upon  an  equi- 
poise, seems  most  consonant  with  public  convenience  and  jus- 
tice. I  put  the  case  in  this  way  becaase  I  am  not  called  on 
to  discuss  the  point  as  if  it  was  an  original  one  of  first  im- 
pression, unaffected  by  judicial  intimation  or  opinion.  I 
desire  to  be  understood  as  utterly  disclaiming  any  intention 
of  expressing  what,  under  such  circumstances,  my  opinion 
would  be.  The  case  is  affected  by  judicial  decision,  and  th& 
choice  is  fairly  given  to  follow  that  which  is  most  consonant 
to  the  local  jurisprudence  of  New  Hampshire." 

These  are  the  cases  relied  on  to  sustain  plaintiff's  con- 
tention. They  include  all  I  have  been  able  to  find  giving 
countenance  to  that  view.  Some  of  them  are,  obviously,, 
mere  expressions  of  opinion.  The  last  cited  is  avowedly 
based  upon  the  peculiarity  of  the  local  jurisprudence  of  New 
Hampshire.  The  others  emanate  from  courts  accustomed  to 
administer  both  legal  and  equitable  reme'dies.  The  tendency,, 
under  such  circumstances,  to  assimilate  these  remedies,  which, 
under  our  system,  are  kept  so  distinct,  and  the  temptation  to 
administer  relief  in  a  proper  case,  regardless  of  the  formal 
distinction  between  such  remedies,  inay  fairly  be  considered 
to  much  affect  the  weight  of  such  authorities. 

When  we  turn  to  other  states,  we  find  many  well-considered 
cases  maintaining  a  view  adverse  to  the  claim  of  plaintiff. 

The  leading  case  is  that  of  Troup  v.  Smith,  20  Johns.  33^ 
It  was  an  action  of  assumpsit.  A  plea  of  the  statute  of  lim- 
itations was  met  by  a  replication  alleging  a  fraudulent  con- 
cealment of  the  cause  of  action  until  within  six  years.  The 
precise  point  was  therefore  directly  presented.  Chief  Justice 
Spencer,  in  delivering  the  opinion  of  the  court,  adverse  to  the 
replication,  puts  himself  upon  the  ground  that  the  statute  i& 
obligatory  on  courts  of  law,  and  cannot  be  dispensed  with  for 
any  cause,  even  for  fraud.  He  treats  the  case  of  Bree  v.  Hol- 
bech  as  expressing  a  mere  dictum  of  Lord  Mansfield.  In 
commenting  on  the  decisions  of  Massachusetts  and  Pennsyl- 
vania, he  says :  "  We  cannot  yield  the  convictions  of  our  own 
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minds  to  decisions  evidently  borrowed  from  the  courts  of 
€quity,  and  which  have  never  been  sanctioned  in  the  courts 
of  law  in  that  country  from  which  our  jurisprudence  is  de- 
rived." 

This  decision  has  been  followed  in  New  York,  in  Leonard 
AT.  Pitney,  5  Wend.  30;  Allen  v.  3mie,  17  Wend.  202,  and 
Humbert  v.  Trinity  Ch.,  24  Wend.  587. 

In  Miles  v.  Berry,  1  Hill  {S.  C.)  296,  a  similar  point  was 
presented.  The  court  say :  "  Unless  the  discovery  of  the 
fraud  can  be  regarded  as  the  plaintiff's  cause  of  action,  it  can- 
not have  the  effect  of  preventing  the  operation  of  the  statute 
•of  limitations.  For,  to  allow  it  to  have  that  effect  in  any 
other  point  of  view,  would  be  to  make  and  allow,  by  judicial 
construction,  an  exception  to  the  statute  which  the  legislature 
•did  not  think  proper  to  make." 

Without  further  extending  this  opinion,  I  will  simply  indi- 
cate the  other  cases  found,  holding  the  same  view:  Fee's  Adm'r 
V.  Fee,  10  Ohio  469 ;  Buchner  v.  Calcote,  28  Miss.  432 ;  Dozier 
V.  Ellis,  28  Miss.  730;  Edwards  v.  Gibbs,  39  Miss.  166; 
■ChWts  V.  Waddy,  2  Munf.  511  ;  Clarke  v.  Reeder,  1  Spears  [S. 
C.)  398;  Smith  v.  Bishop,  9  Vt.  110;  Pyle  v.  Beckwith,  1  /. 
J.  Marsh.  445. 

The  point  in  question  seems  never  to  have  been  directly 
presented  in  New  Jersey.  In  the  case  of  Ely  v.  Norton,  1 
Hoist.  187,  eminent  counsel,  in  citing  Bree  v.  Holbech,  ex- 
press the  opinion  that  Lord  Mansfield  had  gone  too  far  in 
-declaring  that  fraud  would  relieve,  at  law,  from  the  bar  of  the 
statute  of  limitations.  In  Todd  v.  Rafferty,  3  Stew.  Eq.  254, 
Vice  Chancellor  Van  Fleet,  in  alluding  to  one  of  the  Massa- 
chusetts cases,  declares  that  the  doctrine  of  those  cases  \^ 
opposed  to  the  general  current  of  judicial  opinion.  These 
seem  to  be  the  only  expressions  of  opinion  on  the  subject  to 
be  found  in  our  reports. 

Reviewing  the  whole  case,  my  conclusions  are  tiiat  there  is 
no  necessity  to  administer  the  relief  plaintiff  is  entitled  to  on 
the  admitted  facts,  in  a  court  of  law,  but  that  such  relief  can 
be  adequately  and  much  more  appropriately  administered  in  a 
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court  of  equity ;  that  no  logical  basis  can  be  found  for  such 
a  replication,  and  no  legal  ground  for  such  an  evasion  of  the 
statute  of  limitations  by  a  court  of  law;  and  that,  while  the 
authorities  are  doubtless  conflicting,  the  decided  weight  of 
authority  is  opposed  to  maintaining  this  replication  as  good 
at  law. 

The  demurrer  should  therefore  be  sustained,  and  the  Cir- 
cuit Court  should  be  so  advised. 


SAMUEL  TOWNSEND  v.  HENKY  EEEVES  ET  AL. 

1.  In  an  action  of  trespass  for  cutting  timber  on  ontlands,  it  is  incum- 
bent on  plaintiff  to  prove  that  the  deeds  under  which  he  claims  title 
cover  the  locality  of  the  cutting. 

2.  Where  the  premises  on  which  the  timber  is  cut  are  what  is  called 
wild  land — not  improved  on  any  part  of  the  tract — repeated  cuttings 
by  a  party  not  having  the  paper  title,  are  repeated  acts  of  trespass, 
and  will  not  give  title  by  possession,  against  the  party  having  the 
documentary  title. 

3.  Every  presumption  is  in  favor  of  the  possession,  in  subordination  to 
the  title  of  the  true  owner. 


In  trespass.     On  rule  to  show  cause. 

Argued  at  June  Term,  18S'2^  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Magie  and  Parker. 

For  the  motion,  W.  E.  Potter. 

Contra,  D.  J.  Pancoast. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  This  action  is  brought. for  cutting  timber  on 
land  claimed  to  belong  to  plaintiflP,  situated  in  the  township 
of  Maurice  River,  in  the  county  of  Cumberland.     The  cause 
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was  tried  at  the  Cumberland  Circuit,  and  resulted  in  a  verdict 
for  the  plaintiff. 

The  declaration  gives  a  particular  description  of  a  tract  of 
land,  on  which  it  is  charged  the  trespass  was  committed,  but 
that  description  is  not  found  in  the  deeds  under  which  plain- 
tiff claims  title. 

The  defendants  filed  two  pleas — (1)  the  general  issue;  (2) 
that  the  close  was  the  property  of  one  Rachel  Swain,  under 
whom  and  by  whose  command  they  cut  the  timber. 

The  evidence  shows  that  the  locality  where  the  cutting 
took  place  is  a  cedar-swamp,  and  never  has  been  fenced  nor 
cultivated.  It  is  what  is  termed  outland  or  wildland,  situ- 
ated remote  from  human  habitation. 

The  title  deeds  offered  by  plaintiff  run  back  to  the  year 
1831.  The  description  in  those  deeds  is  very  vague.  It  is 
as  follows,  viz. :  "  A  certain  cedar  swamp  and  coppice  lying 
in  Nixon's  branch,  beginning  at  a  point  just  above  the  Parker 
field,  in  Scott's  line,  supposed  to  contain  about  fifteen  acres." 

It  is  incumbent  on  the  plaintiff  to  prove  that  the  descrip- 
tion in  the  deeds  under  which  he  claims  title  to  this  outland, 
covers  the  place  of  cutting.  This  he  has  failed  to  do.  There 
is  no  evidence  that  locates  the  tract  described  in  plaintiff's 
deeds  upon  the  place  of  the  alleged  trespass. 

Albert  Peterson,  a  practical  surveyor,  made  a  survey,  at 
request  of  plaintiff,  for  the  purposes  of  this  suit.  He  was 
taken  upon  the  ground  and  told  where  to  begin.  He  had  no 
description  in  any  title  deed,*by  which  he  could  find  the  loca- 
tion of  the  land.  At  the  trial,  he  did  not  produce  any  field- 
notes  or  memoranda  of  his  running,  and  said  he  had  forgot- 
ten what  papers  he  had  to  guide  him.  He  only  remembered 
that  he  had  a  deed  which  called  for  Scott's  line  and  the 
Parker  field.  He  could  not  say  how  he  found  a  point  from 
which  to  begin  the  survey  by  any  deed  in  his  possession. 

The  evidence  shows  that  there  is  cedar  swamp  on  both  sides 
of  Scott's  line,  and  there  is  nothing  in  the  description  in 
plaintiff's  deed  to  designate  on  which  side  of  Scott's  line  the 
land  described  in  the  plaintiff's  deed  is  located. 
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Mr.  Peterson  was  the  only  practical  surveyor  sworn  on  part 
of  plaintiff,  and,  upon  the  plaintiff's  showing,  there  is  not 
-evidence  to  prove  that  the  deeds  through  which  he  deduces 
title  include  the  locality  of  the  cutting. 

The  defendants  offered  deeds  which  prove,  conclusively, 
that  Mrs.  Swain  has  title  to  the  premises  in  controversy.  Her 
chain  of  title  goes  back  to  1795,  some  thirty-six  years  ante- 
rior to  the  oldest  deed  produced  by  plaintiff. 

There  is  no  doubt  that  the  deeds  produced  by  the  defend- 
ants include  the  place  of  the  alleged  trespass.  They  contain 
a  defirnte  description  by  monuments,  courses  and  distances. 
Tlie  beginning  being  ascertained,  there  can  be  no  difficulty  in 
finding  the  exact  location  of  the  tract. 

Return  B.  Swain,  an  experienced  practical  surveyor,  in  his 
evidence,  says  that  he  has  surveyed  the  land  described  in  the 
deeds  under  which  Mrs.  Swain  claims  title.  He  says  that 
there  has  never  been  any  dispute  about  the  beginning  corner 
of  the  tract,  nor  the  location  of  any  of  the  monuments  called 
for  in  the  description.  He  further  says  that,  in  running  from 
the  beginning,  the  courses  and  distances  given  in  the  deeds, 
he  found  all  the  monuments  called  for,  and  that  the  cutting 
complained  of  was  within  the  lines  of  the  tract  described  in 
Mrs.  Swain's  title  deeds.  Tliere  is  no  contradiction  of  this 
evidence.  In  fact,  some  of  the  witnesses  called  by  the  plain- 
tiff admit  that  the  monuments  claimed  by  defendants  are 
the  true  monuments.  Lorenzo  Hess,  who  owned  adjoining 
Jand,  and  who  once  held  title  for  the  tract  described  in  plain- 
tiff's deeds,  said,  on  cross-examination,  that  he  was  very 
familiar  with  all  the  corners  of  tlie  Marshall  or  Reeves  tract, 
AS  claimed  by  defendants;  that  they  were  well-known  cor- 
ners, and  were  located  where  defendants  claimed  them.  This 
witness  said  further  that,  over  thirty  years  ago,  while  he  was 
the  owner  of  the  land  described  in  plaintiff's  deeds,  and  Ben- 
jamin F.  Reeves  held  the  deed  for  the  Marshall  tract,  the  lines 
of  the  last-named  tract  were  run,  and  that,  by  the  direction 
of  the  surveyor,  he  put  a  stone  in  the  ground,  to  mark  the 
second  corner,  which  stone  was  still  there  at  one  of  tlie  cor- 
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ners  claimed  by  defendants.  Running  by  that  stone,  as  a 
monument,  all  the  other  monuments  are  found  as  designated 
in  the  defendants'  deeds,  and  the  lines  thus  run  include  the 
place  where  the  timber  was  cut. 

There  is  no  doubt  that  tlie  paper  title  to  the  locus  in  quo  is 
in  Mrs.  Swain,  under  whom  the  defendants  justify  the  alleged 
trespass;  and  the  verdict  of  the  jury  is  clearly  against  the 
evidence,  unless  the  plaintiff  has  made  proof  of  some  facts 
which,  in  law,  control  and  overcome  the  effect  of  the  title 
papers.     This  the  plaintiff  claims  to  have  done. 

Plaintiff  attempts  to  prove  a  possessory  title.  There  is 
no  evidence  in  the  cause  that  will  give  plaintiff  title  by  pos- 
session. Taking  a  view  of  the  evidence  most  favorable  to 
plaintiff,  it  appears  that  he  and  his  grantors  cut  wood  occa- 
sionally, on  the  premises  in  controversy,  under  protest  of 
those  under  whom  defendants  claim.  The  defendants  prove 
that  Mrs.  Swain  and  those  under  whom  she  claims,  cut  on 
the  locality  in  dispute  whenever  they  desired.  Benjamin  F. 
Reeves,  the  father  of  Mrs.  Swain,  who  bought  the  property 
about  forty  years  ago,  cut  timber  on  it  whenever  occasion  re- 
quired, up  to  the  time  of  his  death  (a  period  of  about  twenty 
years),  and  since  his  death,  his  heirs,  or  some  of  them,  have 
continued  to  exercise  acts  of  ownership.  The  allegation  that 
the  plaintiff,  or  his  grantors,  at  one  time  cut  off  the  whole 
tract,  is  contradicted  by  the  numerous  trees  standing  at  the 
time  this  suit  was  commenced,  and  by  the  stumps  df  the  trees 
then  recently  cut,  of  immense  size,  and  proving,  by  the  rings, 
an  age  of  from  fifty  to  seventy-five  years. 

It  will  be  remembered  that  the  premises  are  outlands. 
They  are  unfenced  and  uncultivated.  There  are  no  improve- 
ments on  any  part  of  the  disputed  land.  Under  such  cir- 
cumstances, repeated  cutting  would  be  only  repeated  acts  of 
trespass,  and  acts  of  trespass,  however  repeated,  will  not  con- 
stitute possession  nor  oust  the  true  owner,  whose  title,  by 
law,  draws  the  possession  to  himself.  Cornelius  v.  Gihersony 
1  Diiieher  1. 
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Every  presumption  is  in  fitvor  of  possession  in  subordina- 
tion to  the  title  of  the  true  owner.  Whenever  others  cut  on 
that  tract,  within  the  lines  of  the  deeds  through  which  de- 
fendants claim,  they  were  trespassers,  and  gained  no  title  by 
possession  or  otherwise. 

The  alleged  remark  of  Benjamin  F.  Reeves,  before  he  had 
a  deed  for  the  property,  that  he  believed  the  Smith  heirs  were 
then  the  owners,  was  not  admissible.  The  fact  that  Benja- 
min F.  Reeves,  after  his  purchase,  attended  a  public  sale, 
■where  the  right  of  Ogdeu  was  offered,  and  procured  another 
to  bid,  proves  nothing  against  the  defendant's  right.  The 
owner  of  land  may  offer  to  buy  in  an  opposing  claim,  for  the 
sake  of  peace  and  to  quiet  title,  without  thereby  acknowledg- 
ing any  right  in  another. 

The  exception  of  ten  acres  from  Mrs.  Swain's  allotment, 
noted  on  the  commissioners'  map,  has  no  significance  in  this 
suit.  Neither  the  map  nor  the  partition  papers  locate  the 
exception.  Even  if  the  exception  had  been  located,  it  would 
not  give  plaintiff  title  thereto.  If  the  ten  acres  be  excepted 
from  Mrs.  Swain's  allotment,  they  still  belong  to  the  Reeves 
heirs,  and  not  to  plaintiff.  Plaintiff  must  recover,  if  at  all, 
on  the  strength  of  his  own  title. 

The  verdiict  is  against  the  evidence  in  the  cause,  against 
law,  and  the  charge  of  the  court. 

Verdict  set  aside  and  new  trial  granted. 


IN  THE  MATTER  OF  THE  ELECTION  OF  DIRECTORS  OF 
THE  ST.  LAWRENCE  STEAMBOAT  CO. 

1.  Stockholders  in  a  private  corporation,  in  virtue  of  their  interest  in 
the  managemant  of  its  affairs,  have  a  standing  in  court  to  test  the 
regularity  of  an  election  of  directors  and  the  legality  of  the  acts  of 
inspectors  of  the  election,  in  receiving  or  rejecting  votes  and  in  de- 
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daring  the  result.  They  are  parties  aggrieved  within  the  meaning 
of  the  statute.     Bev.,  p.  184,  ?  44, 

2.  A  stockholder  who  desires  to  vote  on  his  stock  by  proxy,  is  bound  to 
furnish  his  agent  with  such  written  evidence  of  the  latter's  right  to 
act  for  him  as  will  reasonably  assure  the  inspectors  that  the  agent  is 
acting  by  the  authority  of  his  principal.  But  the  power  of  attorney 
need  not  be  in  any  prescribed  form,  nor  be  executed  with  any  particu- 
lar formalities.  It  is  sufficient  that  it  appear  on  its  face  to  confer  the 
requisite  authority,  and  be  free  from  all  reasonable  grounds  of  suspi- 
cion of  its  genuineness  and  authenticity ;  and  the  court,  in  review- 
ing the  proceedings  at  an  election,  must  be  satisfied  that  the  inspectors 
had  reasonable  grounds  for  rejecting  the  proxy. 

8.  Votes  cast  for  a  candidate  who  is  ineligible  for  the  office  of  director, 
will  not  be  thrown  away,  so  as  to  elect  a  candidate  having  a  minority 
of  votes,  unless  the  electors  casting  such  votes  had  knowledge  of  the 
fact  on  which  the  disqualification  of  the  candidate  for  whom  they 
voted  rested,  and  also  knew  that  the  latter  was,  for  that  reason,  disa- 
abled,  by  law,  from  holding  the  office. 

4.  Inspectors  of  an  election  for  directors  are  required  to  decide  upon  the 
admissibility  of  the  votes  that  are  offered,  but  they  have  no  power  to 
pass  upon  the  eligibility  of  the  persons  for  whom  votes  are  proposed 
to  be  cast.  The  question  of  eligibility  is  one  that  can  be  raised  only 
in  the  courts. 

5.  The  general  rule  is  that  the  books  of  the  corporation  are  the  evidence 
of  the  persons  who  are  entitled  to  the  rights  and  privileges  of  stock- 
holders in  the  management  of  the  affairs  of  the  corporation. 

6.  Section  47  of  the  Corporation  act  provides  that  no  person  shall  be 
elected  a  director  of  a  corporation  issuing  stock,  unless  he  shall,  at 
the  time  of  the  election,  be  a  bona  fide  holder  of  some  of  its  stock. 
Held— 

1.  That  the  books  of  the  corporation  are  the  only  evidence  as  to  who 
are  the  stockholders,  and  as  such,  are  entitled  to  vote  at  elections. 

2.  That  with  respect  to  the  qualifications  of  a  director,  the  com- 
pany's books  are  not  conclusive.  A  person  may  be  qualified  to  be  a 
director,  whose  vote  cannot  be  received  at  the  election  by  reason  ot 
the  transfer  of  stock  to  him  not  being  entered  on  the  books ;  and  he 
may  appear  as  a  stockholder  on  the  books,  and  still  be  disqualified  for 
the  office  of  director  for  reasons  aliunde. 

3.  That  if  the  stock  was  legally  issued,  and  the  legal  title  is  in  the 
stockholder,  he  is,  prima  facie,  capable  of  being  a  director,  and  his 
right  to  be  a  director,  in  virtue  of  his  legal  title  to  such  stock,  can  be 
impeached  only  by  showing  that  title  was  put  in  him  colorably,  with 
a  view  to  qualify  him  to  be  a  director  for  some  dishonest  purpose,  in 
furtherance  of  some  fraudulent  scheme  touching  the  organization  or 
control  of  the  company. 
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In  proceedings  to  inquire  into  an  election  of  directors,  under  the  fortv- 
fonrth  section  of  the  act  concerning  corporations,  {Rev.,  p.  184,)  the 
court  may  either  establish  the  election  or  set  it  aside  and  order  a  new- 
election,  or  may,  in  its  discretion,  besides  putting  those  out  of  office 
who  were  illegally  returned  as  elected,  make  such  an  order  as  will 
put  those  in  office  as  directors  who  would  have  been  in  office  if  the 
election  had  been  properly  conducted,  if  such  relief  appears  to  the 
court  to  be  such  as  right  and  justice  require. 

If  those  candidates  for  whom  the  majority  of  the  votes  for  directors 
was  given  or  offered,  were  disqualified  for  the  office,  the  court  will 
only  set  aside  the  election  and  order  a  new  election ;  but  if  they  were 
qualified,  and  the  election  was,  in  all  respects,  fairly  conducted,  except 
in  the  rejection  of  legal  votes  tendered  for  them,  the  court  will  set 
aside  the  election  and  make  an  order  putting  them  in  office. 


On  application  to  set  aside  the  election. 

The  St.  Lawrence  Steamboat  Company  is  a  corporation 
organized  under  the  general  corporation  law  of  this  state,  by 
a  certificate  recorded  in  the  Hudson  county  clerk's  office  Feb- 
ruary 17th,  1881,  and  filed  in  the  office  of  the  secretary  of 
state  February  21st,  1881. 

Oil  the  22d  of  March,  1882,  a  regular  meeting  of  the 
stockholders  was  held  at  Jersey  City,  for  the  election  of 
directors.  The  board  consisted  of  seven  directors,  who  were 
then  to  be  elected  to  hold  office  for  the  ensuing  year. 

At  the  time  of  this  election,  the  capital  stock  consisted 
of  five  hundred  and  ninety-three  shares,  of  which  number, 
one  hundred  and  fifty  shares  were  held  by  D.  Mitchell  Mc- 
Donald. 

Nine  persons  were  voted  for  as  directors,  viz.,  W.  R.  Grar- 
rison,  C.  W.  Copeland,  H.  P.  Alden,  Gustave  Leve,  J.  T. 
Prince,  Jr.,  L.  M.  Ferris,  Jr.,  R.  M.  Ferris,  D.  M.  McDonald 
and  E.  M.  Jenkins. 

The  whole  number  of  votes  tendered  at  the  election  was 
five  hundred  and  thirty-seven.  In  canvassing  the  votes,  the 
inspectors  rejected  one  hundred  and  fifty  votes  cast  in  McDon- 
ald's name,  upon  his  stock,  and  th^  result  certified  by  them 
was  that  Garrison,  Copeland,  Alden,  Leve,  Prince,  L.  M. 
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Ferris,  Jr.,  and  R.  M.  Ferris,  were  elected.  Of  these,  the 
five  first  named  received,  and  were  allowed  by  the  inspectors,, 
three  hundred  and  seventy-seven  votes  each,  and  their  elec- 
tion is  conceded.  L.  M.  Ferris,  Jr.,  and  R.  M.  Ferris  received 
two  hundred  and  seventy-seven  votes  each,  and  the  inspectors 
allowed  and  certified  one  hundred  and  fifty  votes  for  McDon- 
ald and  Jenkins.  They  rejected  the  one  hundred  and  fifty- 
votes  tendered  upon  the  McDonald  stock,  which  were  offered 
to  be  cast  for  McDonald  and  Jenkins.  If  these  votes  had 
been  received  and  counted  for  McDonald  and  Jenkins,  they 
would  have  been  elected  instead  of  L.  M.  Ferris,  Jr.,  and  R. 
M.  Ferris. 

The  vote  on  McDonald's  stock  was  tendered  by  Alden,  iii^ 
pursuance  of  the  following  proxy : 

"  Know  all  men  by  these  presents,  that  I,  Donald  Mitchell 
McDonald,  do  hereby  constitute  and  appoint  Henry  Park- 
hurst  Alden  my  attorney  and  agent,  for  me  and  in  my  name, 
place  and  stead,  to  vote  as  my  proxy,  at  the  special  meeting 
to  be  held  February  18th,  1882,  and  at  the  annual  meeting 
of  the  stockholders  of  St.  Lawrence  Steamboat  Company,  for 
the  election  of  directors,  according  to  the  number  of  votes  I 
should  be  entitled  to  vote  if  then  personally  present. 

"  In  witness  whereof,  I  have  hereunto  set  ray  hand  and  seal, 
this  day  of  ,  one  thousand  eight 

[l.  s.]     hundred  and  eighty-two. 

"  D.  Mitchell  McDonald. 

"  Sealed  and  delivered  in  the  presence 

"  \V.  A.  J.  G.  McDonald." 

Alden,  Leve  and  Prince,  three  of  the  stockholders,  and  also 
directors  of  the  company,  have  prosecuted  these  proceedings, 
to  test  the  legality  of  the  election  of  L.  M.  Ferris,  Jr.,  and 
R.  M.  Ferris. 

Argued  at  February  Term,  1882,  before  Justices  Depue, 
"Van  Syckel  and  Parker. 
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For  the  application,  Leon  Ahhett, 

Contra f  Alexander  T.  McGill. 

The  case  was  argued  and  decided  orally,  in  April,  1 882. 

The  opinion  of  the  court  was  afterwards  prepared  by 

Depue,  J.  The  act  under  which  this  application  was 
made,  provides  that  "  it  shall  be  the  duty  of  the  Supreme 
Court,  upon  the  application  of  any  person  or  persons,  or  a 
body  corporate,  who  may  be  aggrieved  by,  or  may  complain 
of,  any  election,  or  any  proceeding,  act  or  matter,  in  or  touch- 
ing the  same,  reasonable  notice  having  been  given  to  the 
adverse  party,  or  to  those  who  are  to  be  affected  thereby,  of 
such  intended  application,  to  proceed  forthwith,  and  in  a  sum- 
mary way,  to  hear  the  affidavits,  proofs  and  allegations  of  the 
parties,  or  otherwi.se  inquire  into  the  matter  or  causes  of  com- 
plaint, and  thereupon  establish  the  election  so  complained  of, 
or  to  order  a  new  election,  or  make  such  order  and  give  such 
relief  in  the  premi.ses  as  right  and  justice  may  appear  to  said 
Supr'^me  Court  to  require."     Rev.,  p.  184,  §  44. 

The  stockholders  of  a  corporation  have  an  interest  in  the 
election  of  directors,  who  shall  be  the  managers  and  agents 
of  the  corporation  in  the  transaction  of  its  business.  Inhab- 
itants and  tax-payers  in  a  municipal  corporation,  in  virtue  of 
the  interest  they  have  in  the  municipal  government,  have  a 
standing  in  court  to  test  the  legality  of  an  election  of  officers 
of  the  municipal  government.  State,  ex  rel.  Richards,  v. 
Hammer,  13  Vroom  435 ;  State,  ex  rel.  llitchell,  v.  Tolan,  4 
Id.  195.  By  a  parity  of  reason,  stockholders  in  a  private 
corporation,  in  virtue  of  their  interest  in  the  management  of 
its  affairs,  have  such  an  interest  as  will  give  them  a  standing 
in  court  to  test  the  regularity  of  an  election  of  directors,  and 
the  legality  of  the  acts  of  inspectors  of  the  election  in  receiv- 
ing or  rejecting  votes  and  declaring  the  result.  They  are 
parties  aggrieved,  within  the  meaning  of  the  statute. 

This  application  was  properly  made  by  Alden,  Leve  and 
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Prince,  as  stockholders.  It  also  has  the  approval  of  Mc- 
Donald and  Jenkins,  whose  exclusion  from  office  is  com- 
plained of. 

McDonald  was  the  owner  of  one  hundred  and  fifty  shares 
of  stock  standing  in  his  name.  His  right  to  one  vote  for  each 
share,  and  to  cast  his  votes  by  proxy,  is  undisputed.  Rev.^ 
p.  183,  §  36.  He  resided  in  Toronto,  Canada,  and  executed 
the  power  of  attorney  there,  and  sent  it  to  Alden.  He  also, 
by  letter,  directed  Alden  to  vote  for  himself  (McDonald)  and 
Jenkins  as  directors.  The  power  of  attorney  was  subscribed 
by  a  subscribing  witness,  but  was  not  acknowledged  or  proved 
by  him.  Inspectors  of  election  cannot  reject  a  vote  offered 
by  proxy  because  the  written  proxy  was  not  acknowledged 
or  proved.  If  the  proxy  is  regular  in  form,  and  apparently 
the  act  of  the  stockholder,  the  inspectors  should  receive  the- 
vote.  In  re  Cecil,  36  How.  Pr.  477.  Indeed,  the  votes  on 
McDonald's  stock  were  not  rejected  by  the  inspectors  on  the 
ground  that  the  proxy  was  witnessed  by  a  subscribing  wit- 
ness, and  was  not  verified  by  his  affidavit.  They  testify  that 
they  were  led  to  doubt  the  genuineness  of  the  paper  from  the 
fact  that  a  blank  was  left  in  it  for  the  day  and  month  of  its 
date,  and  from  the  appearance  of  the  paper  and  the  manner 
in  which  it  was  offered. 

A  stockholder  who  desires  to  exercise  his  right  to  vote  on 
his  stock  by  proxy,  is  undoubtedly  bound  to  furnish  his  agent 
with  such  written  evidence  of  the  latter's  right  to  act  for  him 
as  will  reasonably  assure  the  inspectors  that  the  agent  is  act- 
ing by  the  authority  of  his  principal.  But  the  power  of 
attorney  need  not  be  in  any  prescribed  form,  nor  be  executed 
with  any  particular  formality.  It  is  sufficient  that  it  appear 
on  its  face  to  confer  the  requisite  autiiority,  and  that  it  be  free 
from  all  reasonable  grounds  of  suspicion  of  its  genuineness 
and  authenticity;  and  the  court,  in  reviewing  the  proceed- 
ings at  an  election,  must  be  satisfied  that  the  inspectors  had 
reasonable  grounds  for  rejecting  the  proxy. 

It  is  clear  that  this  proxy  related  to  the  election  of  Marcb 
22d,  1882.     It  was  so  understood  by  the  inspectors.     There 
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does  not  appear  to  have  been  any  circumstance  connected 
with  the  offer  of  the  proxy,  justly  calculated  to  excite  suspi- 
cion. Alden  was  a  stockholder,  and  on  that  day  was  elected 
a  director.  The  inspectors  could  easily  have  satisfied  them- 
selves of  his  identity  and  of  his  respectability.  He  appears 
to  have  acted  in  entire  good  faith.  He  exhibited  to  the  stock- 
holders then  pre-sent,  McDonald's  letter  of  instruction,  and 
informed  the  inspectors  that  he  had  such  a  letter.  They  did 
not  call  for  the  production  of  the  letter.  They  simply  re- 
quired him  to  prove  the  execution  of  the  proxy,  and  that  he 
was  not  prepared  to  do.  Before  the  inspectors  rejected  the 
])roxy,  they  were  bound  to  resort  to  all  reasonable  means  of 
satisfying  themselves  of  its  authenticity.  We  think  that  the 
inspectors  were  not  justified  in  rejecting  the  proxy,  either  by 
circumstances  under  which  it  was  produced,  or  because  of  the 
blank  in  it  for  the  day  and  month  of  its  execution.  The 
most  solemn  and  formal  instruments,  such  as  deeds  of  con- 
veyance, are  sometimes  executed  with  similar  blanks;  and 
the  courts  have  never  regarded  such  omissions  as  evidence 
that  they  were  forged  or  fabricated. 

If  the  votes  on  the  McDonald  stock  be  counted,  McDonald 
and  Jenkins  had  more  votes  than  either  L.  M.  Ferris,  Jr.,  or 
R.  M.  Ferris.  But  it  is  contended  that  the  election  of  one 
of  these  persons  last  named  must  be  sustained  on  the  ground 
that  Jenkins  was  ineligible  to  the  office  of  director.  The 
effect  of  the  ineligibility  of  a  candidate  for  office,  upon  the 
result,  depends  entirely  on  the  motive  of  the  electors  in  cast- 
ing their  votes  for  him.  Votes  cast  for  a  candidate  who  is 
disqualified  for  the  office,  will  not  be  thrown  away,  so  as  to 
make  the  election  fall  on  a  candidate  having  a  minority  of 
votes,  unless  the  electors  casting  such  votes  had  knowledge  of 
the  fact  on  which  the  disqualification  of  the  candidate  for  whom 
they  voted,  rested,  and  also  knew  that  the  latter  was,  for  that 
reason,  disabled  by  law  from  holding  the  office.  JRegina  v. 
Coaks,  ^  E.&  B.  248 ;  Regina  v.  Tewhsbury,  L.  R.,  3  Q.  B. 
628 ;  Drinkwaier  v.  Deakin,  L.  R.,  9  C.  P.  626 ;  Etheringion 
V.  Wilson,  L.  R,  20  Eq.  606.     If  Jenkins  was  disqualified  for 
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the  office  of  director,  the  fact  of  his  disqualification  was  un- 
known to  the  stockholders  who  voted  for  him.  The  election 
of  both  L.  M.  Ferris,  Jr.,  and  E,.  M.  Ferris  must  be  set 
aside,  without  regard  to  the  question  of  the  ineligibility  of  one 
of  the  opposing  candidates. 

The  power  of  the  court,  in  this  proceeding,  to  put  in  office 
the  persons  who  would  have  been  elected  if  all  the  legal  votes 
tendered  had  been  received  and  counted,  as  well  as  to  put  out 
the  intruders,  I  think  is  clear.  The  Supreme  Court  of  New 
York,  under  a  statute  like  ours,  set  aside  an  election  of  direct- 
ors chosen  by  votes  on  stock  belonging  to  the  company,  and 
declared  the  other  persons  elected  who  had  a  majority  of  the 
votes,  excluding  those  illegally  cast.  Ex  'parte  Desdoity,  1 
Wend.  98.  In  a  later  case,  the  same  court,  where  the  votes 
illegally  rejected  would  have  elected  other  persons,  set  aside 
the  election  only,  and  refused  to  declare  the  directors  elected 
who  would  have  been  successful  if  the  rejected  votes  had  been 
counted.  In  re  Long  Island  R.  R.  Co.,  19  Wend.  37.  In 
the  case  last  referred  to,  seventeen  hundred  shares  of  the 
stock  were  not  represented  at  the  election,  though  the  holders 
were  qualified,  and  the  holders  of  upwards  of  eleven  thou- 
sand shares  were  disqualified,  by  reason  of  transfers  within 
the  thirty  days.  The  court  properly  refused  to  consider,  as 
a  finality  in  any  way  an  election  held  under  such  circum- 
stances, and  ordered  a  new  election ;  and  it  is  not  made 
entirely  clear  by  the  opinion  that  the  court  adopted  the  course 
of  ordering  another  election,  from  any  want  of  power  to 
declare  the  persons  elected  who  would  have  been  elected  if 
the  votes  illegally  rejected  iiad  been  received,  or  were  con- 
strained to  do  so  by  the  circumstances  under  which  the  elec- 
tion was  held.  In  Doioning  v.  Potts,  3  Zab.  Q(i,  the  capital 
stock  of  the  company  was  four  thousand  shares.  At  the 
election,  the  successful  ticket  received  only  fifteen  hundred 
and  ninety-three  votes  that  were  legal,  and  the  unsuccessful 
party  received  forty-six  votes.  The  number  of  votes  illegally 
rejected  was  eighteen  hundred  and  ninety-four.  The  holders 
of  four  hundred  and  sixty-seven  shares  of  stock  did  not  vote 
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at  the  election.  The  unsuccessful  ticket  would  not  have  had 
the  votes  of  a  majority  of  all  the  stock,  if  the  votes  rejected 
hud  been  counted  in  its  favor.  Even  in  that  event,  as  be- 
tween the  two  contending  parties,  enough  stock  was  unrep- 
resented at  the  election  to  have  changed  the  result.  The 
court  ordered  a  new  election,  without  discussing  its  power  to 
allow  the  votes  illegally  rejected,  and  thereupon  to  declare  the 
result. 

The  language  of  the  statute,  on  this  subject,  seems  to  me  to 
be  too  clear  to  admit  of  a  doubt.  Any  person  who  may  be 
aggrieved  by,  or  may  complain  "  of  any  election,  or  of  any 
proceeding,  act  or  matter  in  or  touching  the  same,"  may  make 
application  to  the  court ;  and  the  court  is  required  "  to  pro- 
ceed forthwith,  and  in  a  summary  way,  to  hear  the  affidavits, 
proofs  and  allegations  of  the  parties,  or  otherwise  inquire 
into  the  matter  or  causes  of  complaint,  and  thereupon  estab- 
lish the  election  so  complained  of,  or  to  order  a  new  elec- 
tion, or  make  such  order  and  give  such  relief  in  the  prem- 
ises as  right  and  justice  may  appear  to  the  said  Supreme 
Oourt  to  require."  The  jurisdiction  given  to  the  court  is 
over  the  election  and  over  every  proceeding,  act  or  matter  in 
or  touching  the  same,  that  is  complained  of;  and  the  power 
is  given  in  the  alternative,  either  to  establish  the  election  or 
to  order  a  new  election,  or  to  make  such  order  and  give  such 
relief  in  the  premises  as  right  and  justice  may  require.  A 
construction  which  restricts  the  power  of  the  court  simply  to 
<?stablishing  the  election  or  ordering  a  new  election,  involves 
tiie  rejection  of  an  important  member  of  the  sentence,  ex- 
pressed in  the  disjunctive,  and  plainly  declaring  that  the  court 
shall  grant  other  relief  than  ordering  a  new  election,  if  right 
and  justice  shall  require  it.  This  power  is  conferred  on  the 
court,  which  has,  inherent  in  its  jurisdiction,  control,  by 
means  of  the  prerogative  writs  of  quo  warranto  and  manda- 
mus, over  elections  held  by  private  corporations;  and  the 
power  is  to  be  exercised  in  a  summary  manner.  In  many 
cases  where,  at  an  election  for  directors,  legal  votes  have  been 
rejected,  which,  if  received,  would  have  elected  the  contest- 
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ants,  the  only  relief  which  would  do  complete  justice  would 
be  to  repair  the  wrong  by  putting  the  contestants  in  office.  A 
new  election  might  occasion  vexatious  delay,  and  possibly  em- 
barrassments in  the  affairs  of  the  company,  besides  affording 
opportunity  to  those  in  office  to  increase  the  capital  stock 
under  recent  legislation,  and  thus  increase  the  number  of 
voters,  and  obtain  an  unfair  advantage  at  the  new  election,, 
if  one  should  be  ordered.  The  act  was  designed  to  enable 
the  court,  in  its  discretion,  to  make  such  an  order  as  would 
put  parties  in  office  who  would  have  been  there  if  the  elec- 
tion had  been  properly  conducted,  if  such  relief  appears  to 
the  court  to  be  such  as  right  and  justice  require. 

In  the  ease  now  before  us,  the  election  was  regularly  con- 
ducted in  all  respects,  except  in  the  rejection  of  the  votes  cast 
under  the  McDonald  proxy.  The  whole  number  of  shares 
of  the  company's  stock  was  five  hundred  and  ninety-three, 
and  the  holders  of  five  hundred  and  thirty-seven  of  these 
shares  were  represented  at  the  election.  Including  the  one 
hundred  and  fifty  shares  of  the  McDonald  stock,  McDonald 
and  Jenkins  received  three  hundred  votes,  being  more  than  a 
majority  of  all  the  stock  issued.  The  corporation  was  organ- 
ized as  a  navigation  company.  Its  business  is,  to  a  large 
extent,  transacted  during  the  summer  season,  and  the  affida- 
vits show  that  it  is  necessary  to  the  welfare  of  the  company 
that  its  directors  be  allowed  to  organize  speedily,  and  elect 
officers  for  the  ensuing  year,  and  make  arrangements  for  car- 
rying on  the  business  of  the  company.  In  view  of  the  inter- 
ests of  stockholders,  as  well  as  the  rights  of  those  who  should 
have  been  declared  to  be  elected,  the  case  is  one  in  which  the 
court,  in  ousting  the  intruders,  should  put  in  office  those  who 
would  have  been  elected  if  the  votes  had  been  legally  can- 
vassed, provided  they  are  qualified  to  hold  the  office. 

The  qualification  of  the  unsuccessful  candidates  to  hold  the 
office  has  place  in  this  controversy  only  as  it  may  affect  the 
order  which  shall  be  made.  If  they  are  disqualified  for  the 
office,  the  court  will  only  set  aside  the  election  and  order  a 
new  election. 
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McDouald's  qualification  for  the  ofiBce  of  director  is  undis- 
puted. There  can  be  no  valid  objection  to  instating  him  in 
office.  Jenkins'  qualification  is  denied  on  the  ground  that 
he  was  not,  at  the  time  of  the  election,  a  bona  fide  holder  of 
any  of  the  stock  of  the  company. 

Section  47  of  the  Corporation  act  provides  that  no  person 
shall  be  elected  a  director  of  a  corporation  issuing  stock, 
unless  he  shall,  at  the  time  of  the  election,  be  a  bona  fide 
holder  of  some  of  its  stock ;  and  by  section  48,  a  director 
who  shall  cease  to  be  a  bo7ia  fide  holder  of  the  stock,  shall 
thereupon  cease  to  be  a  director.  Rev.,  p.  185.  On  the 
company's  books,  Jenkins  appeared  to  be  the  owner  of  ten 
shares  of  the  stock,  and  a  certificate  for  them  had  been  issued 
in  his  name. 

The  general  rule  is,  that  the  books  of  a  corporation  are  the 
evidence  of  the  persons  who  are  entitled  to  the  rights  and 
privileges  of  stockholders  in  the  management  of  the  affairs 
of  the  corporation.  With  the  single  exception  that  stock 
really  belonging  to  the  corporation  cannot,  at  any  election  for 
its  directors,  be  voted  upon  directly  or  indirectly,  [Rev.,  p. 
184,  .§  43;  McNeely  v.  Woodruff,  1  Green  352,  360,)  the 
books  of  the  corporation  are  the  only  evidence  of  who  are 
the  stockholders,  and  as  such,  are  entitled  to  vote  at  elections. 
Downing  v.  Potts,  3  Zab.  66.  Neither  the  inspector  nor  other 
stockholders  can  dispute  the  right  to  vote  of  one  who  appears, 
by  the  company's  books  to  be  the  holder  of  stock  legally 
issued.  In  Pender  v.  Lushington,  6  Ch.  Div.  70,  the  articles 
of  association  provided  that  every  member  should  be  entitled 
to  one  vote  for  every  ten  shares,  but  should  not  be  entitled 
to  more  than  one  hundred  votes  in  all,  and  that  no  member 
should  vote  at  any  general  meeting  unless  he  had  been  pos- 
sessed of  his  shares  for  three  months  previously  thereto.  It 
was  held  that  the  register  of  shareholders  was  the  only  evi- 
dence by  which  the  right  to  vote  could  be  ascertained,  and 
that  no  votes  of  shareholders  appearing  on  the  register  and 
properly  qualified,  should  be  rejected  on  the  ground  that 
their  shares  had  been  transferred  to  tliem  by  other  sharehold- 
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•ers,  for  the  purpose  of  increasing  their  o\yn  voting  power,  or 
with  an  object  alleged  to  be  adverse  to  the  interests  of  the 
company,  or  on  the  ground  that  the  holders  were  not  benefi- 
cial owners  of  the  shares.  So,  also,  it  is  held  that  a  person 
has  a  right  to  vote  on  stock  standing  in  his  name  as  trustee 
for  another,  or  on  stock  which  he  has  pledged  or  hypothe- 
<;ated,  if  it  be  in  his  own  name,  on  the  company's  books,  and 
that  inspectors  of  the  election,  in  determining  the  qualifica- 
tions of  voters,  have  no  authority  to  inquire  whether  the 
stockholder,  who  appears  by  the  books  to  be  a  stockholder, 
is  or  not  the  real  owner  of  the  stock  standing  in  his  name. 
They  must  take  the  company's  books  as  conclusive  evidence 
of  the  qualification  to  vote.  Ex  parte  Willcocks,  7  Cow.  402 ; 
People  V.  Kipj^,  4  Id.  382,  ?i. ;  Feojyie  v.  Tibbets,  Id.  358 ; 
In  re  Barker,  6  Wend.  509  ;  In  re  Wlieeler,  2  Abb.  Prac.  [N. 
S.)  361 ;  In  re  Cecil,  36  How.  477 ;  Boone  on  Corp.,  §  69. 

But,  with  respect  to  the  qualifications  of  a  director,  the 
company's  books  are  not  conclusive.  A  person  may  be  quali- 
fied to  be  a  director  whose  vote  cannot  be  received  at  the  elec- 
tion. He  may  be  a  bona  fide  holder  of  stock  at  that  time, 
and  yet  be  disqualified  from  voting  on  it  by  reason  of  the 
transfer  to  him  not  being  entered  on  the  books.  He  may 
appear  as  a  stockholder  on  the  books,  and  still,  for  reasons 
aliunde,  be  disqualified  for  the  office  of  director.  The  ques- 
tion of  the  competency  of  a  person  for  the  directorship  is 
one  exclusively  of  judicial  cognizance,  over  which  the  inspec- 
tors of  the  election  have  no  jurisdiction.  They  have  no 
means  of  making  the  necessary  investigation  on  the  subject, 
and  no  power  to  reject  a  competent  vote  because  cast  for  a 
jDcrson  who,  in  their  judgment,  is  disqualified  for  the  office. 
Whether  a  vote  given  for  a  disqualified  candidate  is  so  com- 
l)letely  thrown  away  as  to  be  entirr-ly  void,  is  a  mixed  ques- 
tion, made  up  of  the  fact  of  disqualification,  and  knowledge  by 
the  voter  of  the  legal  effect  of  the  disqualification  ;  and  a  deci- 
tjion  by  the  inspectors  to  reject  a  vote  on  such  grounds,  if  they 
liad  competent  means  of  investigation,  would,  in  all  probabil- 
ity, lead  to  an  erroneous  result.    Regina  v.  Tewkesbury,  supra, 
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will  illustrate.  Blizzard  was  a  candidate  for  mayor,  and  also 
the  returning  officer,  and  consequently  was  disqualified  for  elec- 
tion to  the  office.  He  had  a  majority  of  the  votes.  The  Court 
of  Queen's  Bench  ousted  him  from  the  office,  but  refused  to 
instate  his  competitor.  A  decision  by  the  inspectors,  on  the 
question  of  disqualification,  though  correct  in  fact,  if  followed 
up 'by  rejecting  the  proffered  votes,  would  necessarily  have 
led  to  a  wrong  result.  Inspectors,  in  conducting  an  election^ 
are  required  to  determine  the  admissibility  of  the  votes  that 
may  be  o£Fered,.but  have  no  power  to  pass  upon  the  eligibility 
of  the  persons  for  whom  they  are  proposed  to  be  cast.  The 
question  of  eligibility  is  one  that  can  be  raised  only  in  the 
courts. 

Independent  of  the  statute,  a  person  might  be  a  director 
of  a  corporation  without  being  a  stockholder.  The  statute  is 
guardedly  expressed.  It  prescribes  as  the  qualification  of  a 
director,  that  he  shall  be  a  bona  fide  holder  of  stock.  A 
stockholder  may  have  purchased  stock  with  a  view  of  becom- 
ing a  director,  or  have  obtained  it  by  gift,  or  he  may  hold  it 
upon  a  trust,  and  be  qualified  to  be  a  director.  If  the  stock 
was  legally  issued,  and  is  not  the  property  of  the  corporation, 
and  the  legal  title  is  in  him,  he  is,  prima  facie,  capable  of 
being  a  director,  and  his  right  to  be  a  director,  in  virtue  of 
his  legal  title  to  such  stock,  can  be  impeached  only  by  show- 
ing that  title  was  put  in  him  colorably,  with  a  view  to  qualify 
him  to  be  a  director  for  some  dishonest  purpose,  in  further- 
ance of  some  fraudulent  scheme  touching  the  organization  or 
control  of  the  company,  or  to  carry  into  effect  some  fraudu- 
lent arrangement  with  the  company,  such  as  was  disclosed  in 
Be  Ruvigne's  Case,  5  Ch.  Div.  307,  322.  In  BaHholomew  v. 
Beniley,  1  Ohio  St.  37,  the  whole  organization  of  the  company 
was  a  fraud,  and  stock  was  issued  gratuitously  to  certain  per- 
sons, to  qualify  them  as  directors,  to  carry  the  fraud  intc^ 
execution. 

The  proof  in  relation  to  the  stock  held  by  Jenkins  is  thai 
the  stock  was  legally  issued.  He  subscribed  for  the  stock 
and  paid  for  it  with  money  belonging  to  his  wife,  intend- 
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ing  it  as  an  investment  for  her,  and  to  have  the  stock  certifi- 
cate in  her  name.  By  inadvertence,  the  certificate  was  made 
out  in  his  name,  and  he  returned  it  to  the  treasurer  of  the 
company,  to  have  a  new  certificate  made  out,  in  the  name  of 
his  wife.  On  account  of  the  resignation  of  the  treasurer,  the 
change  was  not  made.  Jenkins  testified  that  he  afterwards 
learned  that  the  affairs  of  the  company  were  not  in  a  prosper- 
ous condition,  and  resolved  that  it  was  not  proper  to  saddle 
the  stock  on  his  wife,  and  that  he  consequently  transferred 
the  cost  of  it  from  her  account  to  his  own  ;  and  it  appears 
that  he  applied  to  the  treasurer,  after  the  resignation  of  the 
latter,  for  a  return  of  the  certificate,  informing  him  that  he 
had  decided  to  make  no  change  in  it.  The  stock  remained  in 
Jenkins'  name,  on  the  company's  books.  His  name  appeared 
on  the  list  of  stockholders  prepared  for  the  election  of  March 
22d,  and  his  vote  upon  this  stock  was  received  at  that  elec- 
tion without  objection.  He  was  then  a  bona  fide  holder  of 
the  stock,  within  the  meaning  of  the  statute,  and  qualified  to 
be  elected  as  director. 

A  rule  should  be  entered,  setting  aside  the  election  of  L. 
M.  Ferris,  Jr.,  and  R.  M.  Ferris,  and  ordering  the  admission 
of  D.  M.  McDonald  and  E.  M.  Jenkins  as  directors. 


WILLIAM  WARWICK  v.  ISAAC  PETTY. 

1.  By  the  decision  of  the  Court  of  Errors,  in  Clapp  v.  Ely,  3  Dutcher 
555,  these  propositions  were  settled — 1.  That  creditors  whose  rights 
are  affected  by  a  confessed  judgment,  may  contest  its  validity,  and  to 
that  end  may  show  that  the  judgment  was  entered  in  violation  of  the 
statute ;  2.  That,  under  the  statute,  a  judgment  by  confession  can  be 
entered  only  for  a  debt  actually  due  and  owing  at  the  time  of  the 
entry  of  tlie  judgment,  and  a  judgment  confessed  for  a  contingent 
indebtedness  that  may  arise  in  the  future,  is  invalid  as  against  other 
creditors,  and  will  be  set  aside  at  the  instance  of  subsequent  judg- 
ment creditors,  although  such  contingent  indebtedness  matured  and 
became  an  actual  debt  before  the  other  judgment  creditors  recovered 
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their  judgments ;  and,  3.  Tliat  where  a  judgment  was  confessed  for  a 
gross  sum,  made  up  in  part  of  a  debt  then  due  and  owing,  and  in  part 
of  a  contingent  indebtedness  of  a  definite  amount,  to  become  due  in 
the  future,  such  judgment  will  be  allowed  to  stand  for  so  much  as 
was  actually  due  and  owing  when  it  was  entered,  if  the  affidavit  on 
which  it  was  entered  to  that  extent  truly  stated  the  consideration,  pro- 
vided that  it  appears  that  the  judgment  was  entered  for  a  larger  sum 
without  any  fraudulent  intent. 

■2.  A  judgment  laid  upon  the  property  of  a  debtor  for  more  than  is  actu- 
ally due  and  owing,  is  in  clear  violation  of  the  policy  of  the  law,  and 
is,  prima  facie,  wholly  fraudulent;  and  the  burden  of  rebutting  and 
overcoming  the  inference  of  fraud  lies  upon  the  party  who  seeks  to 
uphold  the  transaction,  On  the  issue  of  fraud,  proof  that  the  money 
which  was  not  actually  due  and  owing  when  the  judgment  was  entered, 
was  subsequently  advanced,  is  evidence,  and  evidence  only  of  more  or 
less  weight,  according  to  the  circumstances  of  the  particular  case. 

3.  Whether  a  judgment  by  confession  for  an  existing  debt  then  actually 
due  and  owing,  will  be  set  aside,  on  the  application  of  other  judgment 
creditors,  for  the  sole  reason  that  the  affidavit  did  not  truly  state  the 
consideration,  quaere. 

On  rule  for  the  application  of  moneys  raised  under  execu- 
tions. 

Argued  at  June  Term,  1882,  before  Justices  Depue,  Van 
Syckel  and  Reed 

For  Warwick,  William  Clark  and  Mercer  Beasley,  Jr. 

For  John  Petty,  a  junior  judgment  creditor,  Alan  H.  Strong 
and  A.  S.  Applegate. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  This  is  a  contest  between  the  judgment  cred- 
itors of  Isaac  Petty  over  the  proceeds  of  the  sale  of  his  prop- 
erty under  executions. 

Warwick  recovered,  in  this  court,  a  judgment  against  Isaac 
Petty,  by  confession,  in  virtue  of  a  warrant  of  attorney  to 
confess  judgment.  The  bond  and  warrant  of  attorney  were 
dated  January  24th,  1881,  in  the  penal  sum  of  $6056,  condi- 
tioned for  the  payment  of  $3028  on  demand.    Judgment  was 
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entered  January  25th,  1881,  for  real  debt,  $3028,  and  costs^ 
$5.50. 

John  Petty  recovered  a  judgment  against  the  said  Isaac 
Petty  on  the  19th  of  May,  1881,  by  action,  for  $806.88  debt 
and  $38.49  costs. 

Execution  on  the  Warwick  judgment  was  issued  January 
25th,  1881,  and  delivered  to  the  sheriff  of  Middlesex  Janu- 
ary 26th,  1881.  Execution  on  the  Petty  judgment  was  issued 
May  19th,  1881,  and  delivered  to  the  same  sheriff  May  20th, 
1881. 

The  sheriff  levied  on  the  real  and  personal  property  of  the 
defendant,  in  virtue  of  both  of  the  executions  above  men- 
tioned, the  levy  under  the  Warwick  execution  being  made 
January  28th,  1881,  and  before  John  Petty  recovered  his 
judgment. 

The  property  of  the  defendant,  real  and  personal,  was  sold 
under  both  executions,  the  real  estate  having  been  sold  Janu- 
ary 10th,  1882.  The  proceeds  of  the  sales  amounted  to 
$3165.10. 

Warwick's  bond  and  warrant  of  attorney  were  drawn  by 
Clark,  his  attorney.  The  consideration  for  which  they  were 
given  was — (1)  $1000,  money  borrowed  of  Aaron  Dawes  by 
Warwick,  on  the  same  day  the  bond  and  warrant  of  attorney 
were  signed,  and  by  him  loaned  to  Isaac  Petty ;  (2)  $1000 
borrowed  of  Arthur  A.  Howell,  August  2d,  1880,  for  which 
a  note  had  been  given,  payable  in  eiglit  months  after  date, 
signed  by  Isaac  Petty  and  Warwick ;  (3)  $1000,  the  amount 
of  a  note  dated  December  9th,  1880,  at  three  months,  made 
by  Isaac  Petty  to  the  order  of  Warwick,  payable  at  the  First 
National  Bank  of  Hightstown,  and  discounted  by  the  bank 
for  the  benefit  of  Isaac  Petty. 

The  testimony  is  that  the  $1000  borrowed  of  Howell  was 
borrowed  for,  and  given  to,  Isaac  Petty.  The  note  was  not 
due  until  April  5th,  1881,  but  Clark  swears  that  the  note  was 
produced  when  the  bond  and  warrant  were  signed,  and  that 
it  was  then  admitted  that  Warwick  had  paid  Howell,  on  that 
day,  the  face  of  the  note,  and  $28  for  interest. 
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The  $1000  uote  given  by  Isaac  Petty  to  the  bank,  on  whicli 
Warwick  was  endorser,  was  not  produced  on  that  day.  It 
svas  not  due  until  March  12th,  1881,  and  was  held  by  the 
bank  at  the  time  the  bond  and  warrant  were  signed.  Clai'k 
testifies  that  the  note  was  at  that  time  in  the  bank,  and  that 
the  parties  desired  to  have  the  amount  of  it  included  in  the 
judgment,  and  that  he  wrote  an  agreement  between  the  par- 
ties, signed  by  Warwick,  that  Warwick  should  have  this  note 
charged  up  to  his  personal  account  in  the  bank,  and  that 
Isaac  Petty  should  not  be  held  for  any  part  of  the  note,  "  as 
he  had  paid  it  that  day,  by  said  judgment  and  warrant  of 
attorney."  This  agreement  was  not  produced,  and  its  con- 
tents were  proved,  on  proof  that  it  had  been  lost.  Warwick 
was  an  accommodation  endorser  on  this  note.  He  testifies 
that  it  was  charged  up  to  him  by  the  bank,  on  his  bank-book. 
The  note  was  not  due  until  March  12th,  1881,  and,  in  the 
absence  of  proof  to  the  contrary,  it  must  be  presumed  that 
the  note  was  not  charged  up  to  the  endorser  until  it  matured. 
Indeed,  it  was  not  contended,  in  the  depositions  or  on  the  argu- 
ment, that  this  note  was  paid  until  after  Warwick's  judgment 
was  efitered. 

The  affidavit  on  which  Warwick's  judgment  was  entered, 
was  made  by  Clark,  his  attorney.  In  the  affidavit,  it  is  stated 
that  the  true  consideration  of  the  bond  was  money  loaned 
and  advanced  by  said  Warwick  to  Isaac  Petty,  and  that  the 
sum  of  $3028  was  justly  and  honestly  due  to  said  Warwick 
for  the  principal  and  interest  on  said  bond. 

Upon  the  facts  stated,  it  is  contended  that  Warwick's 
judgment  is,  as  against  subsequent  judgment  creditors  of  the 
defendant,  invalid  wholly  or  in  part. 

Before  the  decision  of  the  Court  of  Errors  in  Clapp  v. 
Ely,  3  Dutcher  555,  the  law  on  the  subject  of  judgments  by 
confession,  by  warrant  of  attorney,  was  in  an  unsatisfactory 
and  perplexing  condition. 

The  facts  on  which  that  case  was  decided  were  these: 
Parkhurst  confessed  a  judgment,  by  warrant  of  attorney,  to 
Ely,  Clapp  and  Bowen  for  $10,000.      Other  creditor  of 
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Parkhurst  subsequently  recovered  judgments  against  him. 
The  defendant's  property  was  sold  under  the  several  execu- 
tions, producing  the  sum  of  $7951.10.  The  junior  creditors 
obtained  a  rule  to  show  cause  why  the  money  raised  should 
not  be  applied  on  their  judgments,  to  the  exclusion  of  the 
first  judgment.  The  affidavit  on  which  the  judgment  to  Ely, 
Clapp  and  Bowen  was  confessed,  complied,  in  form,  with  the 
statute,  and  stated  that  the  true  consideration  of  the  note  on 
which  the  judgment  was  confessed,  was  goods  sold  and  de- 
livered and  money  lent.  But  it  appeared,  from  the  deposi- 
tions taken,  that  of  the  $10,000,  only  $3052.94  was  actually 
due  when  the  judgment  was  signed,  and  that  for  the  balance 
of  $6947.06,  the  plaintiffs  gave  Parkhurst  their  note,  with 
the  understanding  that  they  should  subsequently  furnish  him 
with  goods  and  cash  to  that  amount,  as  he  should  require, 
and  that,  after  judgment  entered,  and  before  the  other  cred- 
itors obtained  their  judgments,  the  plaintiffs  did  advance 
and  pay  to  Parkhurst,  or  to  his  use,  in  cash  and  goods,  a 
sum  which,  added  to  the  original  indebtedness,  made  the  sum 
due  to  them  $9242.42,  which  latter  sum  only,  they  claimed 
under  their  execution. 

The  Supreme  Court  held  that  the  affidavit  did  not  contain 
a  statement  of  the  true  consideration  of  the  debt  or  demand 
for  which  the  judgment  was  confessed,  and  therefore  was 
not  in  compliance  with  the  statute,  but  discharged  the  rule 
on  the  ground  that  the  affidavit  was  thus  made  without  any 
fraudulent  intent,  and  that  the  money  claimed  to  be  collected 
under  the  execution  had  been  advanced  to  the  defendant 
before  the  other  creditors  obtained  their  judgments.  The 
judgment  of  the  Supreme  Court  may  be  resolved  into  two 
heads — 1.  That  junior  judgment  creditors  could  not  take 
advantage  of  a  defect  in  the  affidavit  on  which  a  prior  judg- 
ment was  confessed,  in  that  it  did  not  conform  to  the  statute, 
and  state  the  true  consideration  of  the  bill,  bond,  deed,  note, 
or  other  instrument  of  writing  or  demand,  for  which  the 
judgment  was  confessed;  and  2.  That  a  judgment  by  confes- 
sion, for  a  debt  not  actually  due  and  owing  when  the  judg- 
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■ment  was  confessed,  was  good  as  against  other  creditors,  there 
being  no  proof  of  a  fraudulent  intent.  Ely  v.  Parkhurst,  1 
Butcher  180. 

On  error,  the  judgment  of  the  Supreme  Court  was  reversed, 
by  a  vote  of  six  for  reversal  and  five  for  affirmance.  By  the 
concurrence  of  all  the  judges  who  voted  for  reversal,  these 
propositions  were  settled  :  First,  that  creditors  whose  rights 
are  affected  by  a  confessed  judgment  may  contest  its  validity, 
and  to  that  end  may  show  that  the  judgment  was  entered  in 
violation  of  the  statute;  second,  that,  under  the  statute,  a 
judgment  by  confession  can  be  entered  only  for  a  debt  actu- 
ally due  and  owing  at  the  time  of  the  entry  of  the  judgment, 
and  a  judgment  confessed  for  a  contingent  indebtedness  that 
may  arise  in  the  future,  is  invalid  as  against  other  creditors. 
It  may  also  be  observed  that  Vice  Chancellor  Van  Fleet,  in 
a  recent  case,  held  that  a  judgment  on  bond  and  warrant  of 
attorney  could  only  be  entered  for  a  debt  actually  existing  at 
the  time  of  its  entry,  and  that  a  contingent  debt  such  as  may 
arise  from  the  liability  of  the  plaintiff^  as  endorser  or  surety 
for  the  defendant,  does  not  constitute  such  a  debt.  The  Vice 
Chancellor  made  this  ruling  the  basis  of  a  decree  which  was 
modified,  but  in  all  its  essentials,  was  affirmed  by  the  Court 
of  Appeals.  Sayre  v.  Hughes,, 5  Stew.  Eq.  652;  Hoag  v. 
Sayre,  6  Id.  552. 

Another  proposition  was  settled  by  the  judgment  given  by 
the  Court  of  Errors  in  Clapp  v.  Ely.  Two  opinions  on  the 
prevailing  side  were  read — one  by  Chief  Justice  Green,  con- 
curred in  by  Judges  Ryerson,  Risley  and  Swain  ;  the  other  by 
Mr.  Justice  Potts,  concurred  in  by  Judge  Valentine.  Chief 
Justice  Green  contended  that  if  the  affidavit  on  which  a  con- 
fessed judgment  was  signed,  be  not,  in  any  respect,  in  sub- 
stantial compliance  with  the  requirements  of  the  statute,  the 
judgment  is,  ipso  facto,  fraudulent,  and  wholly  inoperative 
against  creditors.  The  view  of  Mr.  Justice  Potts  was  that, 
where  the  judgment  was  confessed  for  more  than  was  actu- 
ally due  and  owing,  as,  for  instance,  wlien  it  was  in  part  for 
a  debt  then  due  and  owing,  and  in  part  for  future  advances, 
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aud  there  was  no  actual  fraud  on  the  part  of  the  plaintiff  in 
obtaining  his  judgment  for  a  sum  greater  than  the  defend- 
ant's then  present  indebtedness,  the  court  would  hold  the 
judgment  good  for  what  was  due  and  owing  when  it  was 
confessed,  and  would  set  it  aside  for  the  excess.  From  the 
manner  in  which  the  vote  was  taken  in  the  Court  of  Errors, 
the  opinion  of  Mr.  Justice  Potts,  on  this  precise  point,  became 
the  judgment  of  the  court.  The  order  entered  was  that  the 
judgment  of  the  Supreme  Court  should  be  reversed,  except 
as  to  the  sura  of  $3052.94,  aud  that  sum  was  the  amount  of 
the  actual  indebtedness  of  the  defendant  at  the  time  the 
judgment  was  entered,  and  to  that  extent,  also,  the  affidavit 
stated,  truly,  the  consideration  of  the  note  for  which  the  judg- 
ment was  confessed. 

It  may  therefore  be  considered  as  decided  by  the  Court  of 
Errors  that  a  judgment  by  confession  for  a  gross  sum,  made 
up  in  part  of  a  debt  then  actually  due  and  owing,  and  in  part 
of  a  contingent  indebtedness  of  a  definite  amount,  to  become 
due  in  the  future,  will  be  set  aside  as  to  the  latter,  at  the 
instance  of  subsequent  judgment  creditors,  although  such 
contingent  indebtedness  matured  and  became  an  actual  debt 
before  the  other  judgment  creditors  recovered  their  judg- 
ments, and  that  such  confessed  judgment  will  be  allowed  to 
stand  for  so  much  as  was  actually  due  and  owing  when  it  was 
entered,  if  the  affidavit,  to  that  extent,  truly  stated  the  con- 
sideration, provided  it  appears  that  the  judgment  was  takeo 
for  the  larger  sum,  without  any  fraudulent  intent. 

But  it  cannot  be  affirmed  that  it  was  decided,  in  that  case, 
that  a  judgment  confessed  for  an  existing  debt  then  actually 
due  and  owing,  will  be  set  aside  on  the  application  of  other 
judgment  creditors,  for  the  sole  reason  that  the  affidavit  did 
not  truly  state  the  consideration.  Rev.,  p.  83,  §  11.  Chief 
Justice  Green  contended,  with  great  force  of  reasoning,  in  favor 
of  that  proposition.  On  the  other  hand,  Mr.  Justice  Ogden, 
exj)ressing  the  opinion  of  the  five  dissenting  judges,  held  that 
a  judgment  by  confession  could  not  be  avoided  by  subsequent 
judgment  creditors,  because  of  non-compliance  with  the  direc- 
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tions  of  the  statute,  and  that  the  first  judgment  creditor  was 
entitled  to  priority  of  payment  to  the  amount  of  the  pre- 
existing indebtedness,  and  of  the  advances  made  before  the 
other  judgments  were  recovered,  notwithstanding  the  manner 
in  which  the  consideration  of  the  note  was  set  out  j  and  Mr. 
Justice  Potts — without  whose  vote  the  reversal  could  not 
have  been  carried — in  speaking  of  the  earlier  cases,  said  that 
none  had  gone  to  the  extent  of  holding  that  where  the  debt 
was  bona  fide,  absolute,  unconditional,  and  existing  at  the 
time  of  the  judgment,  the  judgment  would  be  set  aside  at 
the  instance  of  subsequent  judgment  creditors,  for  mere 
irregularity  or  defect  in  the  form  of  the  proceedings,  without 
indicating  what  departures  from  the  requirements  of  the 
statutes  were,  in  his  judgment,  mere  irregularities,  or  defects 
in  mere  form,  as  distinguished  from  substance.  The  stress 
of  his  reasoning  was  placed  entirely  on  the  ground  that  the 
money,  for  the  amount  of  which  he  conceded  that  the  judg- 
ment was  bad,  was  not,  in  fact,  due  and  owing  when  the  judg- 
ment was  entered. 

Nor,  as  will  be  seen  in  the  sequel,  will  it  be  necessary,  in 
this  case,  to  pass  upon  the  question  whether  or  not  a  judg- 
ment by  confession,  founded  upon  a  consideration  of  money 
actually  due  and  owing,  will  be  set  aside,  on  the  application 
of  other  creditors,  for  the  sole  reason  that,  by  what  appears 
to  be  an  inadvertence  or  an  honest  mistake,  the  affidavit  fails 
to  state  the  consideration  truly.  That  subject  will  be  left 
until  some  case  is  presented  calling  for  a  decision  upon  it. 

With  respect  to  the  $1000  borrowed  of  Dawes,  and  the 
$1028  paid  to  Howell — for  the  amount  of  these  sums,  there 
was  an  actually  existing  debt  then  due  and  owing  by  the  de- 
fendant to  Warwick,  for  which  judgment  might  lawfully  be 
confessed,  and  they  were,  substantially,  moneys  lent  to  the 
defendant  by  Warwick,  as  set  out  in  the  affidavit.  But,  with 
regard  to  the  $1000  represented  by  the  note  in  bank,  there 
was  not  any  debt  due  and  owing  to  Warwick  when  the  judg- 
ment was  entered.  He  was  only  an  endoi'ser  on  the  note.  It 
is  true  he  signed  an  agreement  to  pay  the  note  and  indem- 
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nify  the  defendant,  but  the  bank  was  no  party  to  that  agree- 
ment. There  was  no  novation  of  the  debt  as  between  the 
bank  and  its  debtor  and  the  surety,  and  no  debt  was  due  for 
it  from  the  defendant  to  Warwick  until  the  note  was  paid  by 
the  latter.  It  may  be  inferred  that  Warwick  paid  the  note 
by  having  it  charged  up  to  him  before  the  junior  judgment 
creditor  recovered  his  judgment.  But,  under  the  decision  of 
Clapp  V.  Ely,  that  will  not  answer ;  the  debt  must  be  due 
and  owing  when  the  judgment  is  entered.  To  that  extent,  at 
least,  Warwick's  judgment  is  invalid. 

Whether  the  judgment  shall  be  set  aside  entirely,  or  only 
in  part,  will  depend  upon  whether  or  not  it  was  entered  for  a 
greater  sum  than  was  actually  due,  with  a  fraudulent  intent. 
It  was  insisted  that  the  fact  that  Warwick  paid  the  note  to 
the  bank  before  the  junior  judgment  was  recovered  per  se 
relieved  the  judgment  from  the  imputation  of  fraud,  and  the 
observations  of  Mr.  Justice  Potts,  as  set  out  in  the  head-note 
'o  Clapp  V.  Ely,  were  cited  in  support  of  that  contention. 
The  remarks  of  the  learned  judge  so  referred  to  were  made 
in  view  of  the  previous  uncertain  condition  of  the  law,  and 
the  clear  and  complete  proof  that  had  been  given  of  the 
good  faith  of  the  parties  to  the  confessed  judgment,  and 
applied  only  to  the  facts  of  the  ease  in  hand. 

A  judgment  laid  upon  the  property  of  a  debtor  for  more 
than  is  due,  is  in  clear  violation  of  the  policy  of  the  law.  It 
tends  to  keep  other  creditors  from  pressing  for  their  debts, 
and  gives  the  debtor  repose  from  the  harassment  of  other 
creditors,  by  conveying  the  assurance  that  creditors'  suits 
would  be  useless — nothing  could  be  collected — and  thus  is 
obnoxious  to  the  policy  of  the  law  which  denominates  as 
illegal  all  transactions  the  tendency  of  which  is  to  hinder  and 
delay  creditors.  Sucii  a  judgment  is,  prima  facie,  wholly 
fraudulent,  and  the  burden  of  rebutting  and  overcoming  the 
inference  of  fraud  lies  upon  the  party  who  seeks  to  uphold 
the  transaction.  And  the  burden  of  proof  is  not  successfully 
met  by  mere  proof  that  all  the  money  was  afterward  advanced 
on  the  judgment  which  the  judgment  creditor  was  required 
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by  the  statute  to  advance  bef«re  he  took  his  judgment,  and 
covered  the  defendants'  property  with  it.  On  the  issue  of 
fraud,  proof  that  the  money  which  was  not  actually  due  and 
owing  when  the  judgment  was  entered,  was  subsequently 
advanced,  is  evidence,  and  evidence  only,  of  more  or  less 
weight,  according  to  the  circumstances  of  the  particular  case. 

The  affidavit  was  made  by  the  attorney  who  prepared  the 
bond  and  warrant,  and  was  present  at  the  arrangement  between 
the  parties  for  the  judgment,  and  drew  the  agreement  for  the 
payment,  by  Warwick,  of  the  note  held  by  the  bank.  He 
prepared  the  papers  and  made  the  affidavit  upon  the  idea 
that  the  agreement  to  Warwick  converted  the  indebtedness  of 
the  defendant  to  the  bank,  into  a  debt  due  to  Warwick,  and 
he  gave  his  testimony  upon  the  same  mistaken  notion.  Of 
the  honesty  of  his  motives,  there  is  no  doubt.  Warwick 
paid  the  note,  in  compliance  with  his  agreement,  it  is  to  be 
presumed,  when  it  fell  due,  and  before  the  other  judgment 
creditor  obtained  his  judgment.  It  might  easily  have  been 
paid  by  Warwick  before  his  judgment  was  entered,  and  there 
is  no  evidence  that  any  other  creditor  of  the  defendant  was 
deterred  from  prosecuting  him,  by  the  appearance  of  this 
judgment  upon  the  record,  for  a  sum  greater  than  it  could 
lawfully  be  entered  for. 

Under  the  circumstances,  we  are  constrained  to  acquit  the 
transaction  of  actual — intentional — fraud.  The  judgment  can- 
not stand  as  against  the  junior  judgment  creditor,  so  far  as 
relates  to  the  amount  of  the  note  held  by  the  bank,  for  the 
reason  that,  to  that  extent,  the  judgment  was  entered  in  vio- 
lation of  the  statute.  But  for  the  residue,  it  may  stand.  We 
reach  this  conclusion  not  without  some  hesitation,  for,  if  the 
reasoning  of  Chief  Justice  Green,  in  Ely  v.  Clapp,  does  not 
necessarily  lead  to  the  result  he  contended  for,  it  demonstrates 
the  evil  eiFects  likely  to  result  from  disregarding  the  require- 
ments of  a  statute  designed  to  protect  the  interests  of  cred- 
itors. 

The  order  will  be  that,  out  of  the  moneys  in  court,  there 
be  paid — 
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First,  to  Warwick,  the  principal  sum  of  $2028,  the  amount 
of  his  judgment  which  was  represented  by  the  Dawes  and 
Howell  loans,  and  his  costs  of  suit,  together  with  the  interest 
thereon. 

Second,  to  John  Petty,  the  junior  judgment  creditor,  the 
amount  of  his  judgment  and  costs,  with  interest. 

Third,  that  out  of  the  residue,  if  any,  the  costs  of  both 
parties  upon  this  rule  be  paid,  either  in  full  or  jii'o  rata. 


ANN  PARKS  V.  SARAH  J.  McCLELLAN 

In  pleading  several  pleas  under  the  statute  which  allows  double  plead- 
ing, {Rev.,  p.  867,  §  118,)  the  pleader  ought  to  state  that  the  additional 
pleas  are  pleaded  by  leave  of  the  court.  Leave  is  never,  in  fact,  asked, 
but  the  court  will  strike  out  all  such  pleas  as  it  would  not  have  granted 
leave  to  plead  if  leave  had  been  applied  for. 

In  general,  a  defendant  will  be  allowed  to  plead,  in  different  pleas,  as 
many  substantially  different  grounds  of  defence  as  may  be  thought 
necessary,  although  they  appear  to  be  contradictory  and  inconsistent. 
The  courts,  in  allowing  or  disallowing  such  pleas,  are  controlled  en- 
tirely by  the  consideration  whether  such  pleading  will  hinder,  delay 
or  embarrass  a  fair  trial. 

The  rule  that  whatever  destroys  the  plaintiff's  action  and  disables  him 
forever,  from  recovering,  must  be  pleaded  in  bar,  is  not  universal. 
There  is  a  class  of  cases  in  which  matters  in  denial  of  the  plaintiff's 
action,  and  a  complete  deffence  to  it,  scil  non  tenure,  or  alienism  of  the 
husband  in  dower  and  property  in  the  defendant,  or  eepit  in  cdieno  loco 
in  replevin,  may  be  pleaded  in  abatement.  Such  pleas,  though  con- 
cluding with  a  prayer  of  judgment  of  the  writ  or  count,  are  not  strict 
pleas  in  abatement,  in  that  the  matter  pleaded  goes  to  the  substance 
of  the  writ,  and  avoids  the  whole  action. 

With  respect  to  strict  pleas  in  abatement  which  are  dilatory  pleas, 
and  tend  to  delay  a  trial  on  the  merits,  the  court  will  not  grant  leave 
to  plead  several  pleas  of  this  class,  or  to  plead  such  a  plea  with  a  plea 
in  bar. 

In  an  action  of  dower,  if  the  demandant  dies  before  the  judgment  of 
seizin  is  executed,  her  right  to  an  estate  in  dower  is  determined  ; 
if  she  dies  before  the  damages  are  assessed,  her  right  to  damages  is 
gone. 
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6.  In  dower,  a  plea  that  the  demandant  died  before  suit  commenced,  is,  in 
substance,  a  plea  to  the  action,  although  it  concludes  with  a  prayer  of 
judgment  of  the  writ,  and  the  court  will  not  strike  out  such  a  plea  as 
having  been  improperly  pleaded  with  other  pleas  concluding  in  bar. 

7.  The  statute  which  requires  dilatory  pleas  to  be  verified  by  affidavit, 
{Rev.,  p.  866,  §  115,)  applies  only  to  dilatory  pleas,  whether  pleaded 
in  abatement  or  in  bar.  It  does  not  apply  to  pleas  which  are  not  dila- 
tory pleas,  although  they  are,  in  form,  pleas  in  abatement. 

S.  A  plea  in  dower  that  the  demandant  died  before  suit  commenced,  is 
not  a  dilatory  plea,  and  need  not  be  verified  by  affidavit,  although  it 
-concludes  with  a  prayer  of  judgment  of  the  writ. 


On  motion  to  strike  out  pleas. 

In  dower,  the  defendant  pleaded  (1)  that  the  demandant 
was  dead  at  the  time  of  issuing  the  writ ;  (2)  that  she  was  not 
lawfully  married,  &c. ;  and  (3)  that  she  had  deserted  her  hus- 
band and  lived  in  adultery  with  one  J.  G. 

The  first-mentioned  plea  commences  with  the  allegation 
that  the  defendant  "  comes  and  defends  the  wrong  and  injury 
when,"  &c.,  and  concludes  with  a  prayer  of  judgment  that  the 
writ  might  be  quashed.  The  other  pleas  are  in  the  form  of 
ordinary  pleas  in  bar. 

Argued  at  June  Term,  1882,  before  Justices  Depue,  Van 
Syckel  and  Reed. 

For  the  motion,  S.  B.  Ransom. 

Contra,  John  Whitehead. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  first  ground  of  the  motion  to  strike  out 
is  that  there  has  been  a  misjoinder  of  pleas. 

In  an  action  of  dower,  the  demandant  recovers  seizin  of 
her  estate  as  dowress,  and,  under  some  circumstances,  dam- 
ages for  the  detention  thereof.  If  she  dies  before  the  judg- 
ment of  seizin  is  executed,  her  right  to  an  estate  in  dower. is 
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determined ;  if  before  the  damages  are  assessed,  her  right  to 
damages  is  gone.  Park  on  Doioer  309 ;  McLaughlin  v.  Mc- 
Laughlin, 5  C.  E.  Green  190;  Atkins  v.  Yeomans,  6  3f€tc. 
438.  A  plea  that  the  demandant  died  before  her  suit  wa» 
commenced,  is,  in  substance,  a  plea  that  the  demandant's 
estate  was  determined  before  suit.  It  is  a  complete  defence 
to  the  plaintiff's  cause  of  action,  and  is,  in  substance,  a  plea 
in  bar. 

The  plea  in  question  begins  in  a  form  proper  as  well  in  a 
plea  in  bar  as  in  a  plea  in  abatement.  The  matter  pleaded  in 
ordinary  actions  is  pleadable  only  in  abatement,  but  in  dower^ 
presents  a  substantial  defence.  The  plea  concludes  in  abate- 
ment of  the  writ.  Must  the  court  strike  it  out  because 
pleaded  with  pleas  concluding  in  bar? 

The  statute  which  allows  double  pleading  is  a  copy  of  4 
and  5  Anne,  c.  16.  It  is  expressed  in  general  terms,  and 
allows  the  defendant  to  plead,  by  leave  of  the  court,  as  many 
several  matters  as  he  may  think  necessary  for  his  defence, 
without  any  limitation  as  to  the  form  or  the  nature  of  the 
pleas.  Rev.,  p.  867,  §  118.  The  pleader  ought  to  state  that 
the  additional  pleas  are  pleaded  by  leave  of  the  court.  Such 
leave  is  never,  in  fact,  asked,  but  the  court  will  strike  out  all 
such  pleas  as  it  would  not  have  granted  leave  to  plead  if 
leave  had  been  applied  for.  Copperthwait  v.  Dummer,  3 
Harr.  258,  260.  The  statute  was  designed  to  relieve  against 
the  hardship  of  the  common  law  rules  of  pleading,  which 
sought  to  narrow  the  controversy  to  a  single  issue,  for  the 
convenience  of  trial,  frequently  in  disparagement  of  the  rights 
of  parties,  and  has  always  been  liberally  construed.  In  gen- 
eral, a  defendant  will  be  allowed  to  plead  in  different  pleas  as 
many  substantially  different  grounds  of  defence  as  may  be 
thought  necessary,  though  they  appear  to  be  contradictory 
and  inconsistent,  and  the  court  will  deny  leave  only  where 
the  several  pleas  are  clearly  repugnant,  or  will  create  unjust 
delay  or  embarrassment  in  obtaining  a  trial.  An  examination 
of  the  instances  given  by  Chitty,  in  which  leave  to  plead  sev- 
eral pleas  is  denied,  and  his  statement  of  the  practice  on  the 
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subject,  will  show  that  the  courts,  in  allowing  or  disallowing 
such  pleas,  are  controlled  entirely  by  the  consideration  whether 
such  pleading  will  hinder,  delay  or  embarrass  a  fair  trial.  1 
Chit.  PI.  561,  562.  The  defendant  will  not  be  allowed  to 
plead  several  pleas,  which  require  different  trials,  as  nul  tiel 
record  and  payment  in  an  action  on  a  judgment,  and  he  will, 
in  such  case,  be  put  to  an  election  between  his  pleas.  Riley 
V.  Riley,  Spenc.  114.  The  court  Avill  not  allow  a  party  to 
plead  in  a  second  plea,  matters  which  may  be  given  in  evi- 
dence under  the  general  issue,  if  such  pleading  tends  to  need- 
less prolixity  and  expense,  and  is  calculated  to  perplex  the 
plaintiflp  in  bringing  the  cause  to  an  issue.  Hammond  v. 
Teague,  6  Bing.  197.  Even  if  the  pleas  be  consistent,  the 
court  may  rescind  the  rule  to  plead  several  pleas,  if  the  de- 
fendant has  made  improper  use  of  the  leave,  for  the  purpose 
of  delaying  tlie  plaintiflp  and  throwing  difficulties  in  his  way. 
Chiity  V.  Hume,  13  East  255 ;  Gully  v.  Bishop  of  Exeter,  5 
Bing.  42;  1  Archb.  Prae.  141 ;  3  Chit.  Gen.  Prac.  736.  And 
if  they  be  inconsistent,  the  court  may  require  an  aflfidavit  that 
they  are  necessary  to  the  justice  of  the  cause.  3  Bing.  635. 
The  whole  subject  of  pleading  several  pleas  is  left  in  the  dis- 
cretion of  the  court,  to  be  controlled  as  the  ends  of  substan- 
tial and  speedy  justice  may  require. 

The  rule  that  whatever  destroys  the  plaintiflf's  action  and 
disables  him  forever  from  recovering,  must  be  pleaded  in  bar, 
is  not  universal.  There  is  a  class  of  cases  in  which  matters  in 
denial  of  the  plaintifiF's  action,  and  a  complete  defence  to  it, 
may  be  pleaded  in  abatement.  Bac.  Ahr.,  tit.  "Abatement,"  N. 
Thus,  in  real  actions  and  in  dower  unde  nihil  habet,  non  tenure 
may  be  pleaded  in  abatement,  praying  judgment  of  the  writ. 
Booth  on  Real  Act.  28,  168  ;  15  Vin.  Abr.,  p.  592,  §  8  ;  Otis 
V.  Warren,  14  Mass.  239.  Before  1  Westm.  1,  c.  49,  the  ten- 
ant might  plead,  in  abatement  of  the  writ,  that  tlie  demandant 
had  so  much  land  for  her  dower,  in  the  same  town,  assigned 
and  accepted  before  suit  brought.  Booth  1 69.  And  since  the 
statute,  the  plea  is  good  if  the  land  she  received  was  of  the 
defendant.     9  Vin.  Abr.  274,  tit.  ''Dower,''  L  2.     In  England 
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and  in  this  state,  before  the  disability  of  aliens  was  removed, 
the  defendant  might,  in  an  action  of  dower,  plead  that  the 
husband  was  an  alien,  either  to  the  writ  in  abatement  or  to 
the  action  in  bar.  Com.  Dig.,  tit.  ^^ Abatement"  C  4 ;  Coxe  v. 
GulicJc,  5  Hoist.  328  ;  6  Id.  395.  In  replevin,  pleas  of  prop- 
erty and  cepit  in  alieno  loco  are  pleadable  in  abatement  or  in 
bar.  Wilk.  on  Rep.  46  ;  1  Chit.  PL  446  ;  Bae.  Abr.,  tit.  "Abate- 
ment," N.  Pleas  of  this  character,  as  was  said  by  Mr.  Ser- 
jeant Williams,  in  speaking  of  the  plea  of  non  tenure,  though 
usually  "called  pleas  of  abatement,  and  concluding  with  a 
prayer  of  judgment  of  the  writ  or  court,  are  not  strictly  pleas 
in  abatement.  William  v.  Gwyn,  2  Saund.  44  6,  n.  4.  They 
are  taken  out  of  the  category  of  strict  pleas  in  abatement,  in 
that  the  matter  pleaded,  going  to  the  substance  of  the  -writ, 
and  avoiding  the  whole  action  of  the  plaintiff  or  demandant, 
the  plea  need  not  give  a  better  writ,  although  it  be,  in  form, 
a  plea  in  abatement.  Com.  Big.,  tit.  "Abatement,"  1 2.  Pleas 
of  non  tenure  in  dower  and  of  property  in  the  defendant  in 
replevin,  concluding  unde  petit  judicium  de  brevi,  are  classi- 
fied in  the  older  books  among  pleas  in  bar.  Brown^s  Vade 
Ilecum  301-407.  And  as  early  as  37  Henry  VI.,  pi  24,  it 
was  adjudged  that  if  the  plea  was  to  the  action  and  the  con- 
clusion to  the  writ,  the  plea  would  be  taken  for  a  good  plea 
in  bar.  2  Reeve  Hist.  C.  L.  623.  In  another  respect,  such 
pleas  are  distinguished  from  the  usual  pleas  in  abatement — 
they  may  be  pleaded  on  the  same  record  with  pleas  in  bar,  if 
both  are  capable  of  the  same  mode  of  trial.  Non  tenure  was 
frequently  pleaded  in  abatement  as  to  part,  with  pleas  in  bar 
as  to  the  rest.  2  Saund.  44  6,  n.  4.  In  replevin  against 
two  defendants  for  a  taking  in  P,  one  may  plead  that  the 
taking  was  in  T,  with  an  avowry,  and  the  other  property  in  a 
third  person,  though  the  first  pka  shall  conclude  with  a  prayer 
of  judgment  of  tlie  court,  and  the  other,  judgment  of  the 
writ.     19  Vin.  Abr.,  tit.  "Replevin,"  B,  n.  2. 

Strict  pleas  in  abatement,  which  are  dilatory  pleas,  are  re- 
garded with  disfavor  by  the  court.  Such  pleas  cannot  be  pleaded 
after  a  plea  to  the  action,  unless  p\ds  darrein  continuance. 
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Com.  Dig.,  tit.  '"Abatement,"  725.  And  with  respect  to  pleas 
of  a  dilatory  class,  which  tend  to  delay  a  trial  upon  the  merits, 
the  court  will  not  grant  leave  to  plead  several  pleas  in  abate- 
ment, or  to  plead  a  plea  in  abatement  with  a  plea  in  bar. 
Steph.  PL  295;  1  Sell.  Prac.  275;  Holt  v.  Mahberly,  Cos. 
Temp.  Hai'dw.  135.  But  with  respect  to  pleas  which  go  to 
the  substance  of  the  action,  and  are  pleas  in  abatement  only 
in  form,  such  as  non  tenure,  in  real  actions,  and  death  of  the 
demandant  before  suit,  in  dower,  a  different  practice  should 
prevail.  Pleas  of  the  latter  class  present  substantial  grounds 
of  defence  upon  the  merits.  They  occasion  no  delay  or  em- 
barrassment in  the  trial.  They  require  the  same  mode  of 
trial  as  other  issues  in  bar.  If  found  for  the  defendant,  the 
finding  forever  puts  an  end  to  the  plaintiff's  cause  of  action ; 
and  if  found  for  the  plaintiff,  he  will  be  entitled  to  judgment 
final  in  the  cause,  unless  the  defendant  succeeds  on  some  other 
issue,  embracing  the  whole  merits.  If  matter  in  bar  of  the 
action  be  pleaded  in  abatement,  and  be  found  for  the  defend- 
ant, final  judgment  will  be  given  upon  it,  for,  if  the  plain- 
tiff have  no  cause  of  action,  he  can  have  no  writ.  1  Chit. 
PL  460.  And  if  a  plea  in  abatement  be  found  against  the 
defendant,  judgment  final  will  be  given,  and  the  damages 
will  be  assessed  against  him.  2  Snund.  210  6,  n.  3 ;  GopsiU 
v.  Hervey,  5  Vroom  437.  If  the  plea  be  untrue,  the  plain- 
tiff will  have  his  costs  on  that  issue.  No  injustice  will  be 
done  to  the  plaintiff  by  leaving  this  plea  on  the  record. 

Upon  satisfactory  proof  that  the  plaintiff  is  alive,  and  that 
the  plea  was  pleaded  to  perplex  or  embarrass  the  plaintiff 
and  delay  a  trial,  the  court,  in  its  discretion,  may  strike  it 
out  or  put  the  defendant  to  an  affidavit  of  the  reason  for 
pleading  it.  But,  as  the  case  is  before  us  now,  we  see  no  rea- 
son for  expunging  the  plea  from  the  record. 

Tlie  other  ground  of  this  motion  is  that  the  plea  in  ques- 
tion has  not  been  properly  verified. 

Section  115  of  the  Practice  act,  which  is  a  re-enactment 
of  4  Anne,  c.  6,  §  11,  provides  that  no  dilatory  plea  or  plea 
of  another  judgment  shall  be  received,  unless  the  party  offer- 
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ing  such  plea  do  offer  therewith,  to  be  filed,  an  affidavit  prov- 
ing the  truth  thereof,  or  do  show  some  probable  cause  to  the 
court  to  induce  them  to  believe  that  the  matter  therein  set 
forth  is  true.  Bev.,  p.  866.  An  affidavit  is  annexed  to  the 
defendant's  pleas  that  they  are  not  filed  for  delay,  and  that  he 
believes  that  he  has  a  defence  upon  the  merits,  as  is  required 
by  section  114,  but  none  of  the  truth  of  this  particular  plea. 

The  statute  does  not  say  that  no  plea  in  abatement  shall  be 
received  without  an  affidavit,  but  that  no  dilatory  plea  shall 
be  received  without  one;  hence,  in  the  construction  of  the 
statute,  it  is  holden  that  it  is  not  confined  to  pleas  in  abate- 
ment, but  extends  to  all  dilatory  pleas,  though  pleaded  in  bar. 
Foxioist  V.  Tremaine,  3  Saund.  210  c,  n.  1 ;  1  Chit.  PL  462. 
It  will  also  follow  that  pleas  which  in  fact  are  not  dilatory 
pleas  are  not  within  the  statute,  although  they  are  in  the  form 
of  pleas  in  abatement. 

Dilatory  pleas  are  distinguished  from  pleas  to  the  action, 
and  are  defined  to  be  such  as  tend  merely  to  delay  or  put  off 
the  suit  by  questioning  the  propriety  of  the  remedy  rather  than 
by  denying  the  injury  :  whereas  pleas  to  the  action  are  such 
as  dispute  the  cause  of  action.  3  Bl.  Com.  301.  The  pleas 
in  abatement  which  are  usual  are  such  as  delay  the  trial,  and 
therefore  are  dilatory  pleas,  and  for  that  reason  require  special 
verification.  But  pleas  which  contain  matters  in  bar  of  the 
action  and  are  pleadable  in  the  form  of  pleas  in  abatement  are 
in  no  sense  dilatory  pleas.  They  attack  the  plaintiff's  cause 
of  action,  and,  if  maintained,  put  an  end  to  it.  Since  the 
statute  of  Anne,  pleas  of  non  tenure  in  real  actions  and  of  prop- 
erty in  a  third  person  in  replevin  have  not  been  uncommon, 
and  I  have  not  discovered  any  intimation  that  they  required 
verification  as  dilatory  pleas. 

Death  of  the  plaintiff,  as  generally  pleaded  in  ordinary  suits 
at  law,  is  designed  only  to  dispute  the  ability  of  the  plaintiff 
to  sue,  leaving  the  merits  of  his  cause  of  action  in  abeyance. 
When  the  plea  has  that  office  and  effect  only,  it  is  a  dilatory  plea. 
But  when  pleaded  in  dower,  it  presents  a  meritorious  defence, 
and  puts  the  demandant  to  proof  of  one  of  the  essential*  of 
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the  estate  she  is  suing  to  recover,  and  is,  in  that  sense,  a  plea 
to  the  action  as  distinguished  from  a  dilatory  plea.  When 
the  plea  has  this  office  and  effect  it  is  not  a  dilatory  plea 
within  the  purview  of  the  statute,  and  need  not  be  verified  as 

such. 

The  motion  is  denied,  but  without  costs 


STATE,  EX  EEL.  JAMES  BALLINGER,  v.  JOHN  B.  DEACON, 
CLERK  OF  BURLINGTON  COUNTY. 

1.  The  clerk,  when  called  upon  to  make  a  search  for  title,  is  entitled  to 
have  such  information  either  by  the  names  of  the  parties  or  by  refer- 
ence to  the  records  in  his  office,  as  will  enable  him,  by  examining  the 
indices  or  the  record  to  Which  he  is  referred,  to  ascertain  the  premises 
in  relation  to  which  he  is  required  to  make  a  search. 

2.  A  party  desiring  a  search  cannot  carve  out  a  description  of  lands  at 
his  will,  and  require  the  services  of  the  clerk  to  ascertain  the  condi- 
tion of  the  title.  Under  a  call  for  a  search  by  such  a  description,  the 
clerk  is  not  required  to  certify  that  he  can  find  no  deeds  on  record  con- 
veying the  premises  described. 

3.  Where  the  clerk  certifies  a  description  from  the  record,  he  is  not 
obliged  to  certify  that  such  description  contains  part  only  of  the  prem- 
ises described  in  the  order  for  a  search.  It  is  sufficient  if  he  gives  the 
description  as  it  is  on  the  record,  with  all  its  qualifications  and  recitals. 


On  rule  to  show  cause  why  a  mart  damns  should  not  issue. 

The  defendant  is  the  clerk  of  the  county  of  Burlington. 
The  relator,  through  his  counsel,  made  a  requisition  on  the 
defendant  as  follows : 

"  Please  make  us  certificate  of  search  as  to  any  conveyances 
of  record  in  your  office  of  all  that  lot  of  land  situate  in  the 
city  of  Beverly,  county  of  Burlington,  New  Jersey,  begin- 
ning at  the  northwest  corner  of  Laurel  and  Front  streets,  and 
extending  thence  westward,  along  the  north  line  of  Front 
street,  one  hundred  and   twenty  feet,   to  lauds  of  Thomas 
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Milnor,  and  northward,  between  the  west  line  of  Laurel' 
street  and  a  line  parallel  therewith,  one  hundred  and  twenty- 
feet  therefrom,  along  lands  of  Thomas  Milnor  and  others, 
five  hundred  feet,  more  or  less,  crossing  Bank  street,  to  low- 
water  mark  in  the  river  Delaware,  made  by  Samuel  N. 
Ware,  from  September  29th,  1858,  to  January  5th,  1864; 
Phila  M.  Weir,  from  November  25th,  1863,  to  January  15th, 
1865;  Robert  Weir,  from  November  25th,  1863,  to  January 
15th,  1865  ;  Garret  M.  Britton,  from  December  5th,  1864,  to 
July  1st,  1866;  Aaron  Subers,  from  June  1st,  1866,  to  July 
1st,  1866  ;  Anna  Eliza  Britton,  from  June  1st,  1866,  to  April 
1st,  1871;  William  F.  Britton,  from  March  1st,  1870,  to 
date;  Joseph  H.  Britton,  from  March  1st,  1870,  to  date 
Anna  C.  Britton,  from  March  1st,  1870,  to  date;  Ambrose 
W.  Britton,  from  March  1st,  1870,  to  date." 

The  defendant,  in  obedience  to  this  requisition,  made  out 
a  certificate  of  search  as  to  all  the  persons  named,  reciting 
deeds,  with  dates  and  reference  to  books  of  record,  from 
Samuel  N.  Ware  to  Phila  M.  Weir,  wife  of  Robert  Weir; 
from  Robert  Weir  and  wife  to  Garret  M.  Britton;  from 
Britton  and  wife  to  Subers,  and  from  Subers  to  Ann  Eliza 
Britton.     The  certificate  concluded  as  follows : 

"  And  find  no  others  made  by  them  or  either  of  them,  con- 
veying said  premises,  or  any  part  thereof,  during  the  time 
specified  opposite  their  respective  names." 

The  requisition  also  called  for  search  for  encumbrances,  and 
the  certificate  set  out  divers  encumbrances.  It  is  unnecessary 
to  refer  to  those  parts  of  the  pai)ers  in  settling  the  present 
controversy  between  the  parties. 

The  certificate  of  search,  in  stating  the  premises  to  which 
It  related,  did  not  describe  them  as  set  out  in  the  requisition. 
It  simply  referred  to  them  as  premises  situated  in  the  city  of 
Beverly,  at  the  northwest  corner  of  Front  and  Laurel  streets, 
particularly  described  in  a  deed  from  Edmund  Morris  to 
William  S.  Vansciver,  dated  April  29th,  1848,  and  recorded 
in  Book  U  of  Deeds,  folio  373,  &c. 

Vansciver  had  conveyed  to  Samuel  Ware  by  the  description- 
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tained  in  his  deed  from  Morris,  and  the  same  description  is 
contained  in  all  the  deeds  referred  to  in  the  certificate,  down 
to  the  conveyance  to  Ann  Eliza  Britton. 

The  premises  are  described  in  the  Vansciver  deed,  by  metes 
and  bounds,  as  situate  on  the  north  side  of  Front  street,  and 
bounded  on  the  east  by  Laurel  street,  having  a  frontage  on 
Front  street  of  one  hundred  and  twenty  feet  in  width,  and  a 
depth  of  three  hundred  and  seventy-seven  feet  three  inches. 
It  corresponds  with  the  general  description  in  the  order  for 
the  search,  except  that,  in  the  latter,  the  call  is  for  a  depth  of 
five  hundred  feet,  more  or  less,  crossing  Bank  street,  to  low- 
water  mark  in  the  river  Delaware ;  and  it  is  admitted  that 
the  description  in  the  Vansciver  deed  includes  the  premises 
described  in  the  requisition,  except  as  to  the  depth  of  the  lot 
and  a  call  for  a  boundary  on  the  river.  In  the  Vansciver 
deed,  certain  privileges  of  the  use  of  the  land  between  the 
north  line  of  the  lot  conveyed  and  the  Delaware  river,  are 
granted,  with  certain  qualifications  and  restrictions. 

One  William  F.  Britton  claims  to  be  the  owner  of  all  the 
land  described  in  the  order  for  the  search,  and  the  relator 
proposed  to  become  the  purchaser  of  it  from  him,  and  the 
search  was  required  with  a  view  to  such  a  purchase. 

Argued  at  June  Term,  1882,  before  Justices  Depue,  Van 
Syckel  and  Reed. 

For  the  relator,  C.  A.  Bergen. 

Contra,  Frederick  Voorhees  and  Walter  A.  Barrows. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  rule  to  show  cause  is  for  a  peremptory 
mandamus  commanding  the  defendant,  as  clerk,  to  certify  m 
accordance  with  the  above  requisition  for  a  search.  The 
relator  will  not  be  entitled  to  a  mandamus,  because  of  the 
omission  of  the  clerk  to  set  out,  in  full,  the  description  con- 
tained  in  the  Vansciver  deed,  for  he  offered  to  copy  the 

Vol.  XV.  2  n 
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description,  verbatim  et  literatim,  of  any  deed  he  should  be 
referred  to,  and  no  request  was  made  of  him  that  he  should 
furnish  the  description  in  any  of  the  deeds  mentioned  in  his 
search.  In  all  other  respects,  his  certificate  complies  with  the 
requisition.  The  requisition  called  for  any  conveyances  of 
record  of  all  that  lot,  &c. — describing  it — made  by  Samuel 
N.  Ware  and  the  other  persons  named.  The  Vansciver  deed 
and  the  other  deeds  mentioned  in  the  certificate  conveyed  part 
of  those  premises,  and  it  is  shown  that  no  deed  made  by 
either  of  those  persons  embraced  any  other  part  of  the  said 
lands. 

The  reason  assigned  by  the  clerk  for  refusing  to  make  any 
certificate  with  respect  to  the  title  to  the  premises  described 
in  the  requisition,  other  than  he  had  made,  was  that  he  was 
not  referred  to  any  deed  of  record  describing  the  premises  as 
described  in  the  requisition.  In  his  letter  to  the  attorneys, 
of  June  17th,  1881,  he  says: 

"  In  respect  to  your  description  of  property,  if  you  will 
refer  me  to  the  book  and  page  where  the  said  description  is 
recorded,  I  will  cheerfully  write  it  out,  verbatim  et  literatim, 
at  the  head  of  the  search,  but,  as  I  do  not  find  any  deed  in 
the  chain  of  title  to  the  property  now  owned  by  Britton, 
which  exactly  answers  said  description,  I  decline  to  certify  to 
anything  not  contained  in  said  deeds.  The  search  covers  all 
the  property  handed  down  from  owner  to  owner  to  Britton — 
nothing  more,  nothing  less.  If  you  will  call  for  any  of  those 
deeds,  by  book  and  page,  I  can  make  a  satisfactory  search." 

The  relator's  attorneys,  by  letter  of  June  18th,  1881,  re- 
sponded as  follows : 

"As  to  the  description  of  the  property  searched  against,  it 
is  our  province  to  frame  it.  If  you  find  no  deeds  conveying 
it,  or  any  of  it,  all  you  can  do  is  to  say  so,  or,  if  otherwise, 
say  what  part  you  find  conveyed,  or  rather  set  out  what  each 
deed  conveys.  It  will  follow  that  the  balance  is  not  conveyed 
by  the  parties  searched  against." 

It  appears  by  the  depositions,  that  there  is  no  deed  on  record 
containing  the  exact  description  of  the  lands  as  described  in 
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the  relator's  requisition,  nor  any  from  which  such  description 
can  readily  be  ascertained.  It  was  suggested,  but  not  proved, 
that  the  land  described  in  the  order  for  search  was  part  of  a 
tract  of  forty-nine  and  four-hundredths  acres  conveyed  by 
John  Dainty  and  wife  to  Edmund  Morris,  bearing  date  April, 
1848 ;  and  in  the  deed  from  Vansciver  to  Morris,  it  is  recited 
that  the  premises  conveyed  by  the  last-mentioned  deed  were 
part  and  parcel  of  a  large  tract  containing  forty-nine  and 
four-hundredths  acres,  conveyed  by  Dainty  to  Morris  by  the 
deed  of  April,  1848,  but  the  clerk's  attention  was  not  called 
to  the  Dainty  deed,  and  no  part  of  the  lands  conveyed  by  it 
were  conveyed  to  Ware,  or  any  of  the  persons  succeeding  to 
his  title,  except  the  part  conveyed  by  the  Vansciver  deed. 

We  think  the  defendant  was  not  in  default  in  the  perform- 
ance of  his  duty,  in  complying  with  the  order  for  a  search. 

The  clerk,  when  he  is  called  upon  to  make  a  search,  is  enti- 
tled to  have  such  information — either  by  the  names  of  par- 
ties or  by  reference  to  the  records  in  his  office — as  will  enable 
him,  by  examining  the  indices  or  the  record  to  which  he  is 
referred,  to  ascertain  the  premises  in  relation  to  which  he  is 
required  to  make  a  search.  A  party  desiring  a  search  cannot 
carve  out  a  description  of  lands  at  his  will,  and  require  the 
services  of  the  clerk  to  ascertain  the  condition  of  the  title. 
He  must  furnish  the  clerk  with  such  information,  as  to  the 
state  of  the  title,  as  will  enable  him  to  ascertain  the  present 
status  of  the  title  by  a  simple  inspection  of  the  records.  Nor 
is  the  clerk  required,  upon  a  call  for  a  search  by  such  a 
description,  to  certify  that  he  can  find  no  deeds  on  record  con- 
veying the  premises  described,  for  the  premises  may  be  em- 
braced in  the  general  description  in  some  deed  on  record,  and 
he  is  under  no  obligation  to  employ  a  surveyor,  or  to  make 
inquiries  or  examinations  outside  of  his  office,  to  ascertain 
facts  which  do  not  appear  distinctly  by  his  records.  He  may 
decline  to  make  such  a  search  until  he  is  furnished  with  the 
information  that  will  enable  him  to  find  and  identify  the 
premises  by  his  records. 

Nor  is  he  under  obligation  to  certify  that  a  description  he 
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certifies  from  the  record  includes  part  only  of  the  premise* 
described  in  the  order  for  the  search.  If  he  gives  the  descrip- 
tion as  it  is  on  the  record,  with  all  its  qualifications  and  recit- 
als, it  is  the  province  of  counsel  to  advise  as  to  whether  the 
description  covers  the  entire  premises. 

The  rule  to  show  cause  should  be  discharged,  with  costs.. 


HUNT  V.  O'NEILL. 

1.  In  ejectment,  if  the  declaration  be  filed  in  season,  and  a  copy  be 
served,  the  defendant  must  plead  within  thirty  days  after  service,  if 
the  copy  have  endorsed  upon  it  the  notice  required  by  section  105 
of  the  Practice  act.    Bev.,  p.  327. 

2.  The  notice  required  to  be  endorsed  on  the  copy  of  the  declaration 
served  under  section  105  of  the  Practice  act,  need  not  contain  the  file- 
mark  of  the  declaration,  nor  state  the  date  of  the  service. 

3.  A  plaintiff  in  ejectment,  having  a  defeasible  title,  is  entitled  to  a  gen- 
eral judgment,  if  his  title  has  not  expired  or  been  determined  at  the 
time  of  the  trial.  Section  43  of  the  Ejectment  act,  which  authorizes 
a  special  judgment,  applies  only  to  cases  in  which  the  plaintiff's  title 
has,  in  fact,  expired  pendicg  the  suit.     Bev.,  p.  332. 

4.  Section  44  of  the  Ejectment  act,  which  gives  conclusive  effect  to  a 
judgment  in  ejectment,  relates  only  to  the  right  of  possession  and  the 
title  as  they  existed  at  the  termination  of  the  suit.  A  judgment  in 
ejectment  will  not  conclude  the  defeated  party  as  to  a  title  or  right  of 
possession  subsequently  accruing. 

5.  A  plaintiff  in  ejectment  is  entitled  to  have  hit  costs  awarded  to  him 
in  the  ejectment  suit,  on  a  judgment  by  default,  only  where  it  appears 
by  the  affidavit  of  service  of  the  summons,  that  the  defendant  was,  at 
the  time  of  the  service,  in  actual  possession  of  the  premises  claimed, 
or  some  part  thereof.  If  it  does  not  so  appear,  the  plaintiff  must 
recover  his  costs  in  the  ejectment  suit  in  an  action  for  mesne  profits. 


In  ejectment.    On  motion  to  set  aside  judgment  by  default. 

Argued  at  June  Term,  1882,  before  Justices  Depue,  Van 
Sycket-  and  E.eet>. 
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For  the  motion,  S.  B.  Ransom. 

Contra,  C.  H.  Voorhis. 

The  opinion  of  the  court  was  delivered  by 

Depue,   J.      This   application    was    made    upon    several 

grounds— 

First.  The  judgment  was  entered  in  pursuance  of  section 
105  of  the  Practice  act,  {Rev.,  p.  865,)  in  default  of  a  plea 
within  thirty  days  after  service  of  a  copy  of  the  plaintiff's 
declaration.  By  section  9  of  the  Ejectment  act,  it  is  enacted 
that,  in  the  action  of  ejectment,  the  pleadings  shall  be  filed 
within  the  time  limited  for  filing  the  same  in  personal  actions, 
and  that  the  practice  and  proceedings  shall,  in  all  respects,  be 
in  conformity  with  the  practice  in  personal  actions,  so  far  as 
the  same  may  be  applicable,  unless  otherwise  specially  pro- 
vided. Rev.,  p.  327.  Section  105  of  the  Practice  act  applies 
to  actions  of  ejectment ;  and  if  a  copy  of  the  plaintiff's  decla- 
ration be  served,  the  defendant  must  plead  within  thirty  days 
after  such  service.  The  affidavit  on  file  shows  that  a  copy  of 
the  plaintiff's  declaration  was  served  on  the  18th  of  March, 
and  judgment  was  not  entered  until  thirty  days  after  service. 
It  is  contended  that  the  service  was  irregular,  for  the  reason 
that  the  copy  served  contained  no  file-mark  and  did  not  have 
endorsed  on  it  the  date  of  service.  It  is  sufficient  to  say  that 
the  Practice  act  requires  the  copy  served  to  have  an  endorse- 
ment on  it  of  a  notice  that,  unless  the  defendant  shall  appear 
and  file  a  plea  or  demurrer,  within  thirty  days  after  the  date 
of  service,  judgment  will  be  entered  against  him,  but  does 
not  require  that  the  date  of  the  filing  of  the  declaration  or  of 
the  service  of  the  copy  should  appear  in  the  notice.  The 
endorsement  on  the  copy  served  complied  with  the  statute. 

Second.  The  plaintiff's  title  is  a  defeasible  title— subject  to 
be  defeated  by  redemption.  A  general  judgment  was  entered 
in  his  favor.  The  defendant  insists  that  a  special  judgment 
should  have  been  ^tered.  By  the  statute,  provision  is  made 
for  a  special  judgment  only  where  the  plaintiff's  title  has 
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expired  pending  the  suit.  Rev.,  p.  332,  §  43.  The  ground 
upon  which  the  contention  for  a  special  judgment  was  made 
by  the  defendant,  was  that  this  judgment  would  conclude 
him  as  to  the  title  in  case  he  should  redeem  in  the  future. 
The  section  of  the  act  {Rev.,  p.  332,  §  44,)  which  makes  a 
judgment  in  ejectment  conclusive,  relates  only  to  the  right 
of  possession  and  the  title  to  the  premises  as  they  existed  at 
the  termination  of  the  suit.  A  judgment  in  ejectment  will 
not  conclude  the  defeated  party  as  to  a  title  or  right  of  pos- 
session subsequently  accruing.  If  the  defendant  shall  exercise 
his  power  of  redemption,  he  will  thereby  acquire  a  new  title,^ 
and  may  recover  in  ejectment,  in  virtue  of  that  new  title, 
without  regard  to  the  judgment  in  the  present  suit.  Hohohen 
Land  and  Improvement  Co.  v.  Mayor  of  Hoboken,  7  Vroom 
540 ;  Burt  v.  Sternburgh,  4  Cow.  559 ;  Barrows  v.  Kindred, 
4  Wall.  399 ;  Merryman  v.  Bourne,  9  Id.  592 ;  Sedg.  &  Wait 
on  Tnal  of  Titles,  §  541. 

Third.  The  judgment  is  entered  with  costs.  A  plaintiff 
is  entitled  to  have  his  costs  awarded  to  him  in  an  ejectment 
suit  on  a  judgment  by  default,  where  it  appears,  by  the  affi- 
davit of  service  of  the  summons,  that  the  defendant  was 
in  actual  possession  of  the  premises  claimed,  or  some  part 
thereof,  at  the  time  of  such  service.  If  it  does  not  so  appear, 
the  plaintiff  must  recover  his  costs  in  the  ejectment  suit  in  an 
action  for  mesne  profits.  Rev.,  p.  333,  §  50 ;  Stewart  v.  C.  & 
A.  R.  R.  Co.,  4  Vroom  115,  117.  The  affidavit,  in  this  re- 
spect, is  defective. 

The  judgment  as  to  costs  is  irregular,  and  to  that  extent 
should  be  set  aside,  with  costs. 
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PATERSON  AVENUE  AND  SECAUCUS  ROAD  COMxMISSIONERS 
ET.  AL.  V.  EDMUND  KINGSLAND,  COUNTY  COLLECTOR. 

1.  By  the  act  of  1870,  {Pamph.  L.,  p.  809,  §  1,)  the  county  collector  of 
Hudson  county  was  appointed  treasurer  of  tlie  road  commissioners 
named  in  the  act  of  1869,  {Pamph  L.,  p.  1080,)  in  the  place  of  Acker- 
erson,  and  the  subsequent  legislation  did  not  restore  Ackerson  to  the 
office.  See  Pamph.  L.  1871,  p.  997,  I  7 ;  Pamph.  L.  1872,  p.  794,  §§ 
2,6. 

2.  In  accepting  the  office  of  county  collector,  the  statute  cast  upon  the 
defendant  the  office  of  treasurer  of  the  road  commissioners,  which  is 
inseparable  from  it.  He  cannot  perform  the  duties  of  the  former 
office  without  entering  upon  and  discharging  the  duties  of  the  latter. 


Application  for  mandamus,  to  compel  Kingsland  to  collect 
moneys  assessed  for  Paterson  avenue  and  Secaucus  road  im- 
provements. 

Argued  at  June  Term,  1882,  before  Justices  Depue,  Van 
Syckel  and  Reed. 

JFor  the  relators,  F.  McGee  and  /.  D.  Bedle, 

For  the  defendant,  Job  H.  Lippincott. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  first  question  presented  by  this  case 
is  whether  the  defendant,  Kingsland,  who  is  the  county  col- 
lector of  Hudson  county,  is  the  proper  officer  to  collect  the 
assessment. 

The  original  act  authorizing  the  improvement,  {Pamph.  L. 
1869,  p.  1080,  §  13,)  appointed  Henry  Ackerson  treasurer  of 
the  commissioners,  requiring  him  to  give  bond  in  the  sum 
of  $5000,  for  the  faithful  performance  of  the  duties  of  his 
office. 

His  duty  was  to  collect  the  assessments  and  disburse  the 
money,  under  the  direction  of  the  commissioners. 
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Ackerson  was  displaced  by  an  act  passed  in  1870,  {Pamph. 
i.,  p.  809,  §  1,)  which  provided  that  the  county  collector  of 
the  county  of  Hudson  be  appointed  treasurer  of  the  commis- 
sioners named  in  the  act  of  1869,  whose  duties  and  responsi- 
bilities should  be  the  same  as  those  of  the  treasurer,  provided 
in  that  act. 

This  constituted  the  county  collector  treasurer  of  the  com- 
missioners, conferring  upon  him  another  office,  charged  with 
specified  duties.  Kingsland  being  then  county  collector  of 
Hudson  county,  thereby  became  ex  officio  treasurer  of  the 
commissioners.  The  statute  conferred  the  office  of  treasurer 
upon  him,  not  in  his  individual  name,  but  in  his  official 
character  as  collector,  the  tenure  of  the  new  office  being 
thereby  made  concurrent  with  that  of  the  old  one.  When 
his  successor  as  county  collector  should  be  chosen,  the  office 
of  treasurer  would  pass,  by  force  of  the  statute,  to  such  suc- 
cessor. The  two  offices  are  to  be  administered  by  one  and 
the  same  person. 

A  further  supplement  was  passed  in  1871,  (Pamph.  L., 
p.  997,)  the  seventh  section  of  which,  it  is  contended,  revives 
the  thirteenth  section  of  the  act  of  1869,  and  restores  Acker- 
son  to  the  office  of  treasurer. 

It  provides  that  the  costs  and  expenses  for  the  additional 
improvement  provided  for  in  this  act,  are  to  be  assessed  and 
collected  in  the  same  way  and  manner  provided  for  in  the  act 
to  which  it  is  a  supplement,  &c. 

If  it  had  been  the  legislative  intent  to  remove  the  collector 
and  restore  Ackerson,  it  would  have  been  so  expressed,  and 
not  left  to  doubtful  implication.  There  is  no  appropriate 
language  to  indicate  such  a  purpose. 

The  costs  and  expenses  were  directed  to  be  assessed  and 
collected  in  the  same  way  and  manner  as  in  the  act  of  1869, 
but  not  by  the  same  person. 

Nor  does  the  subsequent  legislation  to  which  the  court  has 
been  referred,  manifest  an  intention  to  substitute  Ackerson  as 
treasurer  in  the  place  of  the  county  collector. 

The  language  of  the  second  section  of  the  act  of  1872,  page 
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794,  "the  treasurer  of  the  commissiouers  named  in  the  above- 
entitled  act,  to  purchase,"  &c.,  means  the  act  of  1869  as 
amended  by  the  act  of  1870;  it  embraces  both  tiie  original 
act  and  the  supplement. 

The  language  of  the  sixth  section  of  the  act  of  1872,  pre- 
scribing "  that  certain  moneys  shall  be  repaid  to  the  collector 
of  Hudson  county  by  the  treasurer  of  said  commissioners," 
<3oes  not  show  that  the  collector  has  ceased  to  be  treasurer. 

The  offices  were  distinct,  though  held  by  the  same  person. 
As  treasurer  of  the  commissioners,  Kingsland  was  to  pay  to 
himself,  as  county  collector. 

There  is  nothing  in  this  requirement  inconsistent  with  the 
view  that  the  county  collector  still  retained  the  office  of  trea- 
surer of  the  commissioners.  There  is  nothing  in  the  perform- 
ance of  the  duties  of  the  one  office  incompatible  with  the  exe- 
cution of  the  duties  of  the  other. 

The  statute  simply  directs  the  appropriation  of  moneys 
from  one  fund  to  another,  both  funds  being  in  charge  of  and 
under  control  of  the  same  person,  holding  the  two  offices. 

In  the  absence  of  language  clearly  declaring  a  contrary 
purpose,  such  must  be  the  construction  of  these  enactments. 

Kingsland,  as  county  collector,  is  invested  with  the  office 
of  treasurer  of  the  commissioners,  but  he  declines  to  accept 
it,  and  take  upon  himself  the  duties  of  the  position. 

Can  he  be  constrained,  by  mandamus,  to  do  so  ? 

Since  the  passage  of  the  act  of  1870,  he  has  been  re-elected 
county  collector,  has  accepted  the  position  and  entered  into 
bond  for  the  faithful  performance  of  the  duties  of  his  office. 

In  accepting  the  office  of  collector,  the  law  cast  upon  him 
the  office  of  treasurer  of  the  road  commissioners,  wiiich  is 
inseparable  from  it.  He  cannot  perform  the  duties  of  the 
former  office  without  entering  upon  and  discharging  the  duties 
of  the  latter.  As  county  collector,  he  is,  ex  officio,  treasurer 
of  the  road  commissioners,  and  cannot  be  permitted,  on  this 
application,  to  raise  the  question  whether  a  further  bond  should 
be  executed  by  him,  as  such  treasurer. 

The  law  charges  him  with  the  duty  of  collecting  the  unpaid 
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assessments,  and  his  refusal  to  execute  that  duty  subjects  hiiB 
to  the  mandatory  process  of  this  court. 
A  mandamus  should  issue  accordingly. 


PATERSON  AVENUE  AND  SECAUCUS  ROAD  COMMISSIONERS 
ET  AL.  V.  BOARD  OF  CHOSEN  FREEHOLDERS  OF  THE 
COUNTY  OF  HUDSON. 

A  portion  of  the  costs  and  expenses  of  improving  the  Paterson  avenue 
and  Secaucus  road  was,  by  authority  of  the  statute,  laid  upon  the 
county  of  Hudson,  but  no  authority  is  given  by  the  legislation  to  col- 
lect interest  on  the  assessment.  The  taxing  power  must  be  strictly 
exercised,  and  the  principal  sum,  only,  assessed 


On  application  for  mandamus. 

Argued  at  June  Term,  1882,  before  Justices  Depue,  Van 
Syckel  and  Reed. 

For  the  relators,  /.  D.  Bedle  and  F.  McGee. 

For  the  defendants,  Job  H.  Lippincott. 

The  opinion  of  the  court  was  delivered  by 

Van  Syck'el,  J.  This  is  an  application  for  a  writ  of 
mandamus  to  compel  the  board  of  chosen  freeholders  of  the 
county  of  Hudson  to  make  an  appropriation  for,  and  place  in 
the  tax  levy  for  the  next  fiscal  year,  the  sum  assessed  against 
the  county  for  the  improvement  of  the  Paterson  avenue  and 
Secaucus  road,  and  also  interest  thereon. 

There  is  no  authority  given  by  the  legislation,  in  this  case, 
to  collect  interest  from  the  county. 

In  the  absence  of  such  legislative  authority,  interest  cannot 
be  collected. 
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Morgan  v.  Comptroller  of  Elizabeth. 

In  City  of  Camden  v.  Allen,  2  Dutcher  398,  Chief  Justice 
Green  says : 

"A  tax,  in  its  essential  characteristics,  is  not  a  debt,  nor  in 
the  nature  of  a  debt.  A  debt  universally  bears  interest  from 
the  time  it  is  due.  A  tax  never  carries  interest.  No  instance, 
it  is  believed,  can  be  found,  since  the  formation  of  the  gov- 
ernment, where  a  claim  for  interest  on  taxes  has  been  made 
or  enforced." 

Section  1  of  the  act  of  1875,  page  519,  authorizing  the 
commissioners  to  assess  a  certain  portion  of  the  costs  and  ex- 
penses of  said  improvement  upon  the  county  of  Hudson,  pro- 
vides that  the  amount  so  assessed  upon  the  county  shall  be 
paid  by  the  county,  on  account  of  said  improvement,  and  said 
sum  so  determined  shall  be  raised  by  general  taxation,  as 
other  county  taxes  are  raised. 

The  commissioners  are  to  determine  what  proportion  of 
the  costs  and  expenses  of  the  improvement  shall  be  paid  by 
the  county,  and  the  statute  directs  that  amount  to  be  raised 
by  taxation.  In  the  exercise  of  the  taxing  power,  the  board 
of  freeholders  is  limited,  by  the  terms  of  the  statute,  to  the 
imposition  of  the  sum  assessed.  No  authority  is  given  to 
increase  the  burden  by  adding  interest.  The  taxing  power 
must  be  strictly  exercised. 

It  is  the  duty  of  the  defendants  to  assess  the  principal  sum 
only,  $58,861.11,  and  not  the  interest. 

Let  a  mandamus  issue  accordingly. 


STATE,  J.  PIERPONT  MORGAN  ET  AL.,  PROSECUTORS,  v. 
COMPTROLLER  OF  THE  CITY  OF  ELIZABETH. 

1.  The  legislature  cannot  bestow  upon  the  common  council  of  a  city  the 
power  to  establish  taxing  districts  within  the  city,  narrower  in  extent 
than  the  city  limits. 

2.  The  eighty-third  section  of  the  city  charter  of  Elizabetli  empowers 
the  city  to  purchase  lands  at  tax  sales,  for  a  period  not  exceeding  fifty 
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years.     This  term  is  not  enlarged  by  section  22  of  the  act  of  1873 

page  778 ;  that  provision  applies  only  to  purchasers  other  than  the 

municipality. 

The  errors  in  the  assessment  may  be  amended  under  the  act  of  1881, 

page  194.     Rev.,  p.  1172,  U  147,  148. 


On  certiorari  to  review  sales  for  taxes. 

Argued  at  June  Term,  1882,  before  Justices  Depue  and 
Van  Syckel. 

For  the  plaintiffs,  W.  P.  Wilson. 

For  the  defendant,  Frank  Bergen  and  J.  D.  Bedle. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  subject-matter  for  review,  in  this 
case,  is  taxes  in  the  city  of  Elizabeth  for  the  year  1878,  sales 
of  real  estate  therefor,  the  certificates  of  sales,  and  assignments 
thereof.    ■ 

The  writs  of  certiorari  were  allowed  in  1879,  and  it  is 
agreed  that  no  laches  is  to  be  imputed  to  the  prosecutors  since 
the  allowance  of  the  writ. 

The  taxes  in  controversy  were  assessed  under  authority  of 
sections  64  and  65  of  the  charter  of  the  city  of  Elizabeth. 

Section  65  gives  the  common  council  power  to  establish 
a  district  within  the  city,  to  be  called  the  lamp  district,  on 
which  may  be  assessed  certain  taxes,  viz. : 

1.  For  lighting  the  streets  of  the  city. 

2.  For  improving  public  parks. 

3.  For  coustructiug  cross-walks. 

4.  For  support  of  police. 

5.  For  support  of  the  fire  department. 

6.  For  supplying  the  city  with  water. 

In  pursuance  of  this  legislation,  the  common  council  of 
Elizabeth  established  a  lamp  district  within  said  city,  narrower 
in  extent  than  the  city  limits. 
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So  much  of  the  taxes  for  the  year  1878  as  was  appropriated 
to  the  support  of  the  fire  and  police  departments  of  the  city^ 
was  assessed  wholly  upon  persons  and  property  within  said 
lamp  district. 

The  power  of  the  legislature  itself,  to  erect  a  taxing  dis- 
trict of  lesser  area  than  the  political  district  of  which  it  is 
part,  has  been  denied  in  a  series  of  cases  in  this  court.  State, 
McCloskey,  pros.,  v.  Chamberlin,  8  Vroom  388 ;  State,  Bald- 
win, pros.,  V.  Fuller,  10  Vroom  576  ;  S.  C,  affirmed,  11  Vroom 
615;  State,  Lydecker,  pros.,  v.  Englewood,  12  Vroom  154. 

In  this  case,  the  legislature  has  not  established  the  special 
taxing  district,  but  has  conferred  upon  the  common  council 
of  the  city  the  power  to  do  so  without  expressing,  in  the 
language  of  the  act,  any  limitation  upon  the  exercise  of  the 
power. 

The  question  is  therefore  presented  whether  it  is  competent 
to  delegate,  to  the  local  government  the  right  to  select  the 
area  upon  which  shall  be  cast  the  entire  cost  of  lighting  the 
streets,  improving  the  public  parks,  constructing  cross-walks, 
supporting  the  police  and  fire  departments,  and  supplying  the 
city  with  water. 

If  such  authority  be  bestowed  upon  the  city,  who  will 
determine  whether  it  is  fairly  exercised? 

The  power  committed  to  the  common  council  is  absolute, 
and  if,  under  it,  an  area  less  than  the  whole  of  the  municipal 
territory  may  be  selected  for  taxation  purposes,  who  will  chal- 
lenge its  exercise  if  the  whole  of  the  enumerated  burdens  be 
laid  upon  a  single  square  of  the  city  ? 

Where,  in  the  judicial  mind,  will  the  line  be  drawn  between 
the  whole  and  a  part,  or  how  limited  in  extent  must  be  the 
oppressed  district,  to  justify  the  court  in  pronouncing  that 
the  granted  authority  has  been  abused  ? 

If  the  cost  of  supporting  the  fire  and  police  departments, 
and  the  expense  of  supplying  the  city  with  water,  may  be 
cast  wholly  upon  a  part  of  the  municipality,  why  may  not 
the  entire  cost  of  the  city  government,  including  all  official 
salaries,  be  exacted  from  the  same  source  ? 
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The  imposition  of  taxation  in  road  districts,  for  road  pur- 
poses, furnishes  no  parallel  to  this  case.  The  entire  township 
is,  for  convenience,  divided  into  road  districts,  by  which  the 
burden  is  made  general,  and,  presumably,  is  distributed  with 
equality. 

Nor  can  the  recognized  mode  of  taxation  in  school  districts 
be  invoked  in  support  of  these  proceedings.  As  was  shown 
in  Baldwin  v.  Fuller,  10  Vroom  586,  taxation  in  school  dis- 
tricts is  anomalous,  and  is  distinguished  by  features  not  pre- 
sented by  other  cases. 

Aside  from  these  considerations,  it  is  clear  that  the  legisla- 
ture cannot  delegate  to  another  tribunal  a  legislative  function 
which  it  cannot  exercise  itself. 

No  support  can  be  found,  either  in  principle  or  authority, 
for  the  right  of  the  legislature  to  grant  to  a  municipal  gov- 
ernment the  power  upon  which  the  validity  of  this  assessment 
rests. 

In  my  judgment,  this  scheme  of  taxation  is  also  in  contra- 
vention of  the  amended  constitution  of  this  state,  (§  7,  ^  12,) 
which  provides  that  property  shall  be  assessed  for  taxes,  under 
general  laws,  by  uniform  rules,  and  according  to  its  true  valu- 
ation. 

The  provision  permitting  the  common  council  of  Elizabeth 
to  select,  within  the  city  limits,  any  area  in  its  discretion,  upon 
which  the  taxes  for  the  purposes  enumerated  may  be  levied, 
is  not  taxation  under  general  laws  or  by  uniform  rules.  It 
violates  both  the  letter  and  spirit  of  the  constitution,  and 
selects  persons  and  objects  upon  which  the  public  burdens  are 
laid  by  special  rules,  applicable  to  one  locality,  and  not  by 
general  laws  uniform  in  their  operation. 

For  the  general  laws  and  uniform  rules  required  by  the 
constitution,  it  substitutes  the  unrestrained  will  of  the  com- 
mon council,  as  expressed  tlirough  city  ordinances. 

The  scheme  is  fatal  to  equality  and  uniformity,  and  in  con- 
flict with  fundamental  law,  and  was  therefore  abrogated  by 
that  provision  of  the  constitution  which  has  been  referred  to. 
State  V.  City  of  Newark,  10  Vroom  o80. 
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In  Ti'ustees  of  Public  Schools  v.  City  of  Trenton,  3  Stew.  Eq. 
667,  the  object  of  this  constitutional  guaranty  was  declared  to 
be  to  secure  to  the  people  of  the  state  the  equalization  of 
taxation,  so  far  as  was  practicable,  requiring  the  imposition 
of  taxes  on  property  by  general  laws,  on  the  principle"  of  uni- 
formity in  the  subjects  of  taxation  and  in  valuations. 

There  is  also  a  fatal  infirmity  in  the  proceedings  for  the 
sale  of  lands  for  the  unpaid  taxes. 

The  sale  for  a  term  of  nine  hundred  years,  to  the  city,  was 
unauthorized  by  law. 

The  eighty-third  section  of  the  city  charter  empowers  the 
city  to  purchase  for  a  period  not  exceeding  fifty  years.  This 
term  is  not  enlarged  by  section  22  of  the  act  of  1873,  page 
778 ;  that  provision  applies  only  to  purchasers  other  than  the 
municipality. 

For  this  reason,  the  certificate  of  sale  is  of  no  validity* 
Schatt  v.  Grosch,  4  Stew.  Eq.  199 ;  Ludington  v.  City  of  Eliza- 
beth, 7  Stew.  Eq.  358. 

This  conclusion  does  not  necessitate  the  setting  aside  of  the 
entire  assessment. 

By  the  act  of  1881,  page  194,  {Rev.,  p.  1172,  §§  147, 148,) 
the  assessment  may  be  amended. 

All  the  assessable  property  within  the  entire  city  limits 
was  valued  by  the  assessor,  and  it  will  therefore  be  mere 
matter  of  computation,  to  ascertain  the  due  burden  to  be  laid 
in  the  cases  certified. 

This  act  has  been  recognized  as  valid  in  adjudicated  cases. 
State  V.  Montclair  and  Greenwood  Lake  Railroad,  14  Vroom 
624;  Clark  v.  Mulford,  Collector,  14  Vroom  550;  S.  C,  ajirmed 
in  error,  ante  p.  439. 

The  sale  for  taxes  and  certificate  thereof  are  set  aside.  The 
tax,  for  the  purposes  specified,  should  have  been  laid  upon 
the  whole  city,  and  not  exclusively  upon  the  lamp  district. 

A.  reference  will  be  ordered,  to  correct  the  assessment. 
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STATE,  FEANK  GEDNEY,  PEOSECUTOR,  v.  EICHAED  C.  DEY, 
OVEESEEE  OF  THE  POOE  OF  MONEOE  TOWNSHIP,  IN 
MIDDLESEX  COUNTY. 

The  complaint  of  the  overseer  of  the  poor,  under  section  5  of  the  act  con- 
cerning disorderly  persons,  must  contain  the  averment  that,  by  reason 
of  the  desertion,  the  township  may  become  chargeable,  and  to  justify 
conviction,  that  allegation  must  be  established  at  the  trial. 


On  cei'tiorari  to  review  proceedings  under  disorderly  act. 

Argued  at  June  Term,  1882,  before  Justices  Depue,  Van 
Syckel  and  Reed. 

For  the  plaintiff,  A.  V.  Schench 

For  the  defendant,  W.  Strong. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  prosecutor,  who  was  defendant 
below,  was  convicted  of  being  a  disorderly  person,  under  the 
fifth  section  of  the  act  concerning  disorderly  persons,  which 
provides  that — 

"  Any  husband  or  father  who  deserts,  or  wilfully  refuses  or 
neglects  to  provide  for  or  maintain  his  wife  or  other  family, 
shall  be  deemed  and  adjudged  a  disorderly  person  ;  and  when- 
ever any  overseer  of  the  poor  of  the  township  or  city  within 
which  any  husband  or  father  resides,  believes  that  such  person 
does  desert  or  wilfully  refuse  or  neglect  to  provide  for  and 
maintain  his  said  family,  and  that,  by  reason  thereof,  such 
family  may  become  chargeable  to  such  township  or  city,  it 
shall  be  his  duty  to  make  complaint  thereof,  under  oath,  be- 
fore some  justice  of  the  peace  therein."     Rev.,  p.  305. 

The  principal  reason  relied  upon  for  reversal  is  that  the 
complaint  of  the  overseer  failed  to  set  forth  that,  by  reason 
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of  the  alleged  desertion,  the  family  of  the  defendant  might 
become  chargeable  to  the  township. 

This  proceeding  is  to  be  instituted  for  the  protection  of  the 
township.  It  cannot  be  taken  against  every  husband  who 
deserts  his  family.  The  act  requires  that  whenever  the  over- 
seer beh'eves  that  a  husband  or  father  deserts  his  family,  and 
that,  by  reason  thereof,  such  family  may  become  chargeable 
to  the  township,  it  shall  be  his  duty  to  make  complaint 
thereof. 

The  complaint  must  be  not  only  that  the  family  is  deserted, 
but  also  that  the  township  is  likely  to  become  chargeable  by 
reason  thereof.  This  is  a  material  fact,  essential  to  the  juris- 
diction of  the  justice,  and,  consequently,  must  not  only  be 
averred  in  the  complaint,  but  must  be  established  by  the  evi- 
dence in  the  cause,  to  justify  a  conviction. 

The  fourteenth  section  of  the  act  provides  that  the  justice 
may  make  an  order  requiring  the  person  convicted  to  pay 
such  sum  weekly,  to  the  overseer,  for  the  support  and  main- 
tenance of  the  deserted  family,  as  to  such  justice  may  seem 
proper.  This  shows  that  the  purpose  of  the  statute  is,  pri- 
marily, to  relieve  the  family  and  indemnify  the  township. 

It  could  not  have  been  intended  to  authorize  an  overseer  to 
interfere  in  those  cases  where  the  family  was  abundantly  pro- 
vided for,  and  where  the  family  might  even  refuse  to  accept 
the  enforced  assistance  of  the  husband. 

The  words,  "  that  by  reason  thereof,  such  family  may  be- 
come chargeable  to  such  township,"  are  descriptive  of  the 
offence  at  which  the  penalty  of  the  act  is  aimed. 

No  effect  can  be  given  to  this  language  without  holding 
that  the  complaint  in  this  case  is  defective.  Such  has  been 
the  accepted  construction  of  similar  language,  in  the  first  sec- 
tion of  the  bastardy  act.     Anonymous,  Penn.  870. 

The  act  of  March  11th,  1864,  {Nix.  Dig.,  p.  1008,  pi.  6,) 
provided  that  the  overseer  should  proceed  to  make  complaint 
against  the  husband,  upon  application  to  him  by  the  deserted 
family. 

YoL.  XV.  2  o 
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Under  that  act,  the  overseer  could  make  no  complaint  until 
application  for  relief  was  made  to  him. 

The  first  section  of  the  act  of  1868,  page  1124,  of  which 
the  fifth  section  of  the  act  concerning  disorderly  persons,  in 
the  Revision,  is  a  re-enactment,  gives  the  overseer  power  to 
proceed  without  prior  complaint,  but  the  exercise  of  it  is  lim- 
ited to  cases  where  the  township  may  become  chargeable. 

This  change  in  the  law  was  manifestly  intended  to  enable 
the  overseer  to  protect  the  township  from  liability  to  loss  in 
cases  where  the  family,  though  in  need  of  relief,  might  be 
tardy  in  their  application,  or  where  they  might  refuse  to  com- 
plain of  the  desertion  by  reason  of  some  restraint  still  exer- 
cised by  the  husband,  or  from  other  motives. 

Both  the  law  of  1864  and  that  of  1868  show  that  the 
authority  of  the  overseer  to  institute  proceedings  was  intended 
to  be  restricted  to  those  cases  where  relief  would  be  neces- 
sary, and  that  it  was  not  intended  to  bestow  upon  the  over- 
seer the  right  to  bring  before  the  court  families  that  have  no 
need  of  public  aid. 

Otherwise,  the  words  with  reference  to  the  township  be- 
coming chargeable  would  have  been  omitted  from  the  latter 
act. 

A  further  comparison  of  the  acts  of  1864  and  1868  shows 
that  this  is  the  true  interpretation  of  the  law  as  it  now  stands. 

The  sixth  section  of  the  former  act  defines  what  the  issue 
shall  be,  before  the  jury,  in  this  language : 

"  If  the  jury  shall  find  that  the  accused  person  has  run 
away,  absented  himself,  neglected  or  refused  to  take  care  of 
and  provide  for  his  family,  the  justices  shall  proceed  to  record 
the  verdict." 

It  was  not  necessary,  under  that  act,  to  submit  the  question 
whether  the  township  would  likely  be  chargeable,  because 
application  for  relief  must  precede  the  overseer's  complaint. 

The  fraraer  of  the  act  of  1868  discarded  the  provision 
which  prescribes  the  form  of  the  verdict,  and  required  the 
jury  to  hear  the  witnesses  produced,  to  substantiate  and  rebut 


NOVEMJ^ER  TERM,  1882.  579 

Perkins  v.  Mossman. 

the  complaint,  aud  to  decide  whether  the  defendant  is  guilty 
or  not  guilty  thereof.     Rev.,  p.  306,  §§  13,  14,  15. 

Hence,  the  duty  of  the  jury  is  to  find  not  only  the  fact  of 
desertion,  but  the  truth  of  the  other  material  averment  in  the 
complaint. 

This  became  necessary  from  the  fact  that  previous  applica- 
tion for  relief  had  been  dispensed  with. 

The  proceedings  below  should  be  reversed. 


L.  MURRAY  PERKINS  v.  ANNIE  MOSSMAN. 

The  owner  of  a  dog  is  liable  for  an  injury  committed  by  the  dog,  if  he 
had  notice  of  his  mischievous  propensities. 


On  certiorari  to  Union  Pleas. 

Argued  at  June  Term,  1882,  before  Justices  Depue,  Van 
Syckel  and  Reed. 

For  the  plaintiff,  Vail  &  Ward. 

For  the  defendant,  Shafer  &  Durand. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  By  the  judgment  of  the  court  below, 
Annie  Mossman  recovered  damages  for  the  injury  received  by 
being  bitten  by  a  dog  belonging  to  Perkins. 

It  is  well  settled  that  the  owner  of  a  dog  is  liable  for  an 
injury  committed  by  the  dog,  if  he  had  notice  of  his  mis- 
chievous propensities.  In  this  case,  there  is  evidence  to  show 
that  the  owner  had  notice  that,  on  two  prior  occasions,  the 
dog  had  shown  a  vicious  disposition,  and  he  kept  him,  there- 
fore, at  his  peril. 

The  judgment  below  should  be  affirmed. 
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STATE,  WILLIAM    S.  ANDERSON,  PEOSECUTOR,  v.  MAYOR 
AND  CITY  COUNCIL  OF  THE  CITY  OF  PASSAIC. 

The  commissioners  appointed  by  this  court  to  make  an  assessment  for 
grading  and  regulating  River  road,  in  the  city  of  Passaic,  cannot,  by 
virtue  of  the  charter  of  said  city,  {Pamph.  L.  1881,  p.  ,  §§  19,  20,) 
impose  an  assessment  upon  any  land-owner  whose  land  is  not  in- 
cluded in  the  existing  preliminary  report  and  assessment. 


This  writ  brings  up  an  assessment  for  regulating  and 
grading  River  road,  in  the  city  of  Passaic,  made  by  Adrian 
Hopper,  Alfred  Speer  and  John  Hermion,  commissioner* 
appointed  by  this  court,  upon  lands  of  Benjamin  Aycrigg, 
Benjamin  B.  Aycrigg  and  John  H.  Pell,  trustees  of  Thomas 
Gardner,  and  lands  of  B.  B.  Aycrigg  and  Alleta  M.  Hege- 
man. 

By  agreement,  a  return  to  a  writ  of  which  Susan  J.  Palmer 
was  prosecutor,  bringing  up  an  assessment  by  the  same  com- 
missioners, at  the  same  time,  upon  her  land,  was  to  be  taken 
as  the  return  to  this  writ. 

The  charter  of  the  city  of  Passaic  {Purnph.  L.  1871,  p. 
619,  §§  19,  20,)  enacts  the  method  of  procedure  in  making 
improvements  of  this  kind  within  the  said  city. 

A  land-owner  could  apply  to  the  common  council  for  the 
improvement.  The  application  was  to  be  advertised  for  ten 
days  before  the  passage  of  the  ordinance  authorizing  the  im- 
provement ;  then  three  commissioners  were  to  be  appointed, 
to  determine  what  lands  would  be  benefited  by  the  improve- 
ment, and  to  estimate  the  cost  of  the  improvement,  and  to 
make  a  map  of  said  property  benefited,  and  report  the  names 
of  the  owners  of  the  several  lots,  with  the  amount  assesssed 
to  each,  and  also  to  report  the  value  of  lands  taken,  &c. 

They  were  to  file  their  report  with  the  clerk  of  the  village,. 
and  the  clerk  was  to  give  notice  of  the  filing  of  such  report 
and  map  within  ten  days  after  the  same  should  be  filed  with 


NOVEMBER  TERM,  1882.  581 


Anderson  v.  City  of  Passaic. 


'him,  in  five  public  places,  and  by  delivering  or  mailing  such 
notice  to  the  owners  mentioned  in  the  report. 

Unless  within  thirty  days  thereafter,  the  owners  of  two- 
thirds  in  value  of  the  lands  proposed  to  be  assessed,  should 
^le  with  the  clerk  a  remonstrance,  the  council  should  proceed 
to  execute  such  improvement. 

Section  19  further  provides  that  the  expenses  of  said  im- 
provement, when  completed,  should  be  assessed  upon  the 
property  reported  by  said  commissioners  as  benefited  thereby, 
and  in  the  proportion  reported  by  them. 

It  appears  that  the  grading  and  sidewalk  building  for 
which  the  present  assessment  was  made,  was  by  virtue  of  an 
ordinance  passed  March  17th,  1873. 

The  assessment  made  for  the  expenses  of  the  work  was  set 
aside,  after  the  decision  in  State,  Ryerson,  pros.,  v.  Passaic,  9 
Vroom  171.  This  court  then,  by  virtue  of  the  tenth  section 
of  the  Certiorari  act,  appointed  three  commissioners,  and  their 
assessment  was  set  aside  in  the  case  of  State,  Ryerson,  pros., 
v.  Passaic,  11  Vroom  118,  upon  the  ground  that  the  commis- 
sioners estimated  the  value  of  land  which  had  been  taken,  to 
do  which  they  had  no  power. 

The  present  commissioners  were  appointed  by  a  rule  of 
this  court  entered  April  3d,  1880,  and  their  report  is  now 
attacked. 

Argued  at  June  Term,  1882,  before  Justices  Depue,  Van 
Syckel  and  Reed. 

For  the  plaintiff  in  certiorari,  T.  M.  Moore. 
For  the  defendants,  /.  E.  Stoutenburgh. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  argument  of  this  cause  was  confined  to  tlie 
first  reason,  namely,  that  the  lands  of  the  prosecutors  were 
not  included  within  the  list  of  lots  reported  in  the  prelimi- 
nary assessment  as  benefited. 
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This  fact  is  admitted  in  the  case.  The  counsel  for  the  de- 
fendants endeavors  to  evade  the  consequences  which,  ujjob 
the  admission  of  this  fact,  would  seem  to  result  from  this 
departure  from  the  city  charter.  He  directs  his  attack* 
against  the  preliminary  report. 

He  contends  that  there  is  legally  no  preliminary  reports 
His  argument  is  that,  there  being  no  preliminary  report,  the 
commissioners  were  left  free  to  assess  all  laud  which,  in  their 
judgment,  was  benefited. 

It  is  admitted  that  a  report  was  made  September  4th,  1873^ 
in  which  the  land  to  be  benefited  by  this  improvement  was 
specifically  stated.  It  is  true  that  the  commissioners  adopted 
a  map  previously  existing,  but  it  does  not  appear  that  they 
adopted  any  previous  schedule  of  lots  upon  that  map  as  those 
supposed  to  be  benefited,  and  a  former  list  of  the  amounts  of 
such  benefits.  I  do  not  think  that  the  objection  taken  to  the 
preliminary  report,  upon  the  ground  that  it  was  not  the  exer- 
cise of  an  independent  judgment  of  the  commissioners  who 
made  it,  but  a  mere  adoption  of  another's  work,  is  tenable. 
Nor  do  I  see  that  any  of  the  other  objections  urged  against 
it,  so  far  as  that  report  has  a  bearing  upon  the  validity  of  the 
final  assessment,  are  valid. 

But,  suppose  the  preliminary  report  was  defective.  Can 
the  defendants  allow  it  to  stand  unreversed,  and  jet  claim 
that,  because  of  its  invalidity,  persons  who,  by  reason  of  not 
being  named  in  said  report,  had  no  notice  of  the  preliminary 
assessment  and  no  power  to  file  their  remonstrances  against  the 
improvement,  can  now  be  assessed  for  the  work  ?  I  think  that 
the  defendants  are  not  in  a  position  to  attack  the  preliminary 
report,  for  the  purpose  of  supporting  the  present  assessment. 
The  object  of  the  scheme  was  by  an  assessment  in  limine,  and 
notice  thereof  to  warn  every  one  who  would  be  afiected  by 
the  execution  of  the  public  improvement.  It  empowered  a 
two-third  ownership  of  such  persons  to  defeat  the  project  by 
a  remonstrance. 

The  final  assessment  is  based  upon  this  assessment.  The 
lands  to  be  assessed  are  the  lands  which  the  preliminary 
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report  shows  as  beneated.  The  existence  of  the  Brst  seems 
the  foundation  of  the  second  assessment.  Without  the  first^ 
I  do  not  perceive  in  what  way  the  second  can  be  supported. 

After  the  work  was  done,  no  land-owner  would  be  permit- 
ted to  attack  the  first  assessment  for  the  purpose  of  defeating 

the  second. 

Neither  can  the  municipality  attack  it,  for  if  it  should  be 
vacated,  all  the  proceedings  built  upon  it  must  fall  with  it. 
Admitting  that  the  scheme  provided  by  the  charter  is  as  I 
have  heretofore  displayed  it,  it  follows  that  the  preliminary 
assessment  is  an  essential  part  of  it.  It  is  to  the  land-owner 
assessed  the  most  important  part  of  it. 

It  warns  him  of  the  fact  that  he  is  to  be  assessed,  and  the 
amount  for  which  he  is  to  be  assessed.  It  gives  him  a  posi- 
tion where  he  can  exert  his  vote  and  his  influence  in  securing 
the  defeat  of  the  proposed  improvement,  should  it  be  unsat- 
isfactory. 

So  entirely  is  it  a  part  of  the  scheme  that,  should  it,  as  con- 
tended by  the  counsel,  be  fundamentally  defective,  as  opposed 
to  constitutional  principles,  it  must  result  in  defeating  the 
entire  procedure. 

From  my  examination  of  the  sections,  I  have  found  the 
scheme  to  be  as  already  stated.  It  is,  in  my  judgment,  im- 
possible to  separate  the  two  sections,  19  and  20,  and  support 
the  present  assessment  by  a  construction  of  the  latter  section 

alone. 

Although  the  commissioners  were  appointed  by  this  court, 
they  were  obliged  to  make  the  assessment,  in  accordance  with 
the  method  pointed  out  by  the  statute  by  virtue  of  which  the 
improvement  was  made. 

The  assessment  should  be  set  aside,  with  costs. 
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STATE,  CHARLES  M.  SLOAN,  PROSECUTOR,  v.  BENAJAH   P. 

WILLS. 

On  certiorari  bringing  up  a  judgment  in  the  Court  of  Common  Pleas  from 
a  justice's  court,  in  an  action  for  damages  for  a  breach  of  a  warranty 
in  the  sale  of  a  horse — Held,  that  there  was  evidence  to  support  the 
finding  of  the  Court  of  Common  Pleas  that  the  damages  resulting 
from  such  breach,  if  existing,  had  been  satisfied  by  the  terms  of  a 
resale  of  the  horse  to  the  warrantor. 


This  certiorari  brings  up  a  judgment  of  the  Court  of  Com- 
mon Pleas  of  Burlington. 

Argued  at  June  Term,  1882,  before  Justices  Depue,  Van 
Syckel  and  Reed. 

For  the  plaintiff  in  certiorari,  W.  A.  Barr^ows. 

For  the  defendant,  /.  C.  Ten  Eyck. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  action  below  was  brought  upon  a  warranty 
given  by  Wills  in  a  sale  of  a  horse  by  him  to  Sloan. 

The  guaranty  was  to  the  effect  that  the  horse  was  sound — 
save  a  malformation  of  the  right  knee — gentle  and  kind,  in 
single  or  double  harness,  free  from  tricks  or  vice,  fearless  of 
steam-cars,  and  could  trot  in  three  minutes,  and  be  driven  by 
the  most  timid  person,  in  safety. 

Upon  the  trial,  two  questions  arose — first,  whether  there 
had  been  a  breach  of  this  warranty,  and  second,  if  so,  was 
there  a  satisfaction  of  any  damages  resulting  from  said 
breach  ? 

The  court  below  has  sent  up  its  findings  of  fact,  and  the 
evidence  bearing  upon  them.  It  finds,  first,  that  no  breach 
of  the  warranty  is  proven,  and  also  that,  if  proven,  a  second 
agreement  of  sale  of  the  horse  made  between  the  parties,  was 
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a  settlement  of  all  controversies  growing  out  of  the  original 
sale. 

The  contention  is,  on  the  part  of  the  plaintiff  in  certiorari, 
that  the  evidence  shows,  uncontradictedly,  that  the  horse  was 
lame,  and  was  liable  to  take  fright,  and,  secondly,  that  there 
is  no  evidence  to  support  the  second  finding,  that  the  injury, 
or  supposed  injury,  arising  to  the  plaintiff  from  the  breach 
of  warranty,  had  been  satisfied  by  a  subsequent  resale. 

It  is  manifest  that,  if  there  is  evidence  upon  which  the 
court  below  could  have  founded  either  of  its  findings,  it  is 
sufficient  to  defeat  the  action. 

Without  considering  the  finding  as  to  the  breach  of  the 
warranty,  I  think  there  is  in  the  testimony  sent  up,  that 
which  would  permit  the  court  to  find  as  it  did. 

The  testimony  discloses  that,  after  the  sale  of  the  horse  by 
Wills  to  Sloan,  the  latter  complained  that  the  guaranty  had 
been  broken.  The  following  is  the  substantial  part  of  Wills' 
testimony  as  to  the  subsequent  transaction  between  the  par- 
ties : 

"About  ten  days  later — April  16th,  I  think — we  met  oppo- 
site the  'Mirror'  building;  Sloan  came  over;  he  said,  That 
horse  I  got  of  you  is  a  vicious  horse ;  he  is  a  kicker ;  I  said, 
Charley  Sloan,  that  is  no  such  thing ;  *  *  *  I  said,  What 
are  you  going  to  do  with  him  ?  he  said,  I  want  to  trade  him 
to  you ;  have  you  anything  to  suit  me?  I  told  him  I  had  my 
sorrel  horse ;  he  was  well  known  around  the  town ;  I  would 
exchange  the  way  I  agreed  to  in  the  beginning;  I  said,  I  have 
been  bothered  and  pestered  about  this  horse ;  you  have  got  to 
get  three  or  four  men  to  examine  him,  before  I  will  exchange 
■with  you ;  he  said  he  was  a  business  man,  and  did  his  own 
business ;  he  said,  I  want  this  thing  settled  to-day ;  do  you 
understand  ?  I  said,  Charley,  I  am  about  to  get  a  dun  horse, 
which  I  will  exchange  with  you  ;  lie  said,  No,  I  want  this 
thing  settled  ;  I  told  him  I  would  exchange  the  dun  horse 
with  him,  or  I  would  take  him  and  sell  him  for  you ;  he 
said,  No,  I  want  this  thing  settled  to-day ;  I  said,  Charley, 
what  do  you  want  me  to  do?  he  said,  I  want  you  to  buy  the 
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horse  and  settle  the  thing;  I  said,  Charley,  I  don't  want  a 
horse ;  I  have  five  horses  in  my  stable ;  those  two  things  I 
got  of  you — one  strained  across  the  loins,  and  not  worth  a 
dollar,  the  other  old  and  lazy ;  I  said,  Charley,  what  do  you 
want  for  the  horse?  I  am  willing  to  do  anything  that  is  right ; 
I  will  try  to  settle  with  you  if  I  can  ;  he  said,  I  want  $200 
for  him  ;  I  said.  That  is  a  great  deal  more  than  you  gave  me  j 
lie  said.  Well,  I  want  this  thing  settled  to-day ;  do  you  under- 
stand ?  I  said,  Charley,  to  settle  the  matter  and  have  no  more 
trouble  about  it,  I  will  make  you  an  offer  for  him — I  will  give 
you  $125,  to  settle  with  you ;  he  says.  If  you  will  give  me  $150, 
I  will  take  your  note  for  four  months ;  I  said,  No,  I  will  give 
you  what  I  said,  and  I  wouldn't  buy  a  horse,  no  way,  only  to 
settle  with  you;  I  gave  him  my  check;  he  said,  All  right; 
I  did  give  him  my  check  for  the  horse;  I  bought  this  horse 
back  to  pacify  and  settle  with  you ;  I  have  no  stable  to  put 
him  in  ;  he  said.  You  may  let  him  stay  in  my  stable  until  Sat- 
urday night ;  this  was  after  I  had  bought  the  horse  and  paid 
him  for  him ;  I  gave  him  my  check,  and  he  gave  me  a  receipt 
in  full,  without  asking,  for  the  horse ;  then  I  received  a  note, 
two  weeks  later,  that  he  would  give  me  two  weeks  to  make 
up  my  mind." 

It  is  not  a  question,  in  the  present  posture  of  the  cause, 
whether  this  testimony  was  contradicted,  nor  how  forcibly  it 
was  contradicted. 

If  the  court  could  find  in  the  evidence  that  which  could  legally 
lead  to  the  conclusion  that  the  second  sale  was  understood  by 
the  parties  to  include  a  settlement  of  all  claims  arising  from 
the  warranty  in  the  first  barter,  we  cannot  reverse  the  judg- 
ment below. 

Taking  the  testimony  above  set  forth,  it  seems  to  be  a  fair 
conclusion  that  Sloan  was  warned  that  the  purchase  by  Wills 
was  to  be  a  settlement  of  all  controversy  previously  arising. 

That  Sloan  insisted  upon  a  settlement  at  once,  and  that  the 
second  purchase,  following  on  the  heels  of  a  demand  for  such 
settlement,  and  accompanied  by  the  statements  as  sworn  to  by 
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Wills,  is  sufficient  to  lead  to  a  conclusion  in  favor  of  the 
finding  of  the  court. 

Judgment  below  should  be  affirmed,  with  costs. 


STATE,  EX  EEL.  PATRICK  SHERIDAN,  COUNTY  COLLECTOR 
OF  THE  COUNTY  OF  UNION,  v.  MAYOR  AND  COMMON 
COUNCIL  OF  THE  CITY  OF  RAHWAY  AND  HENRY  S. 
LANGSTAFF,  TREASURER  OF  THE  CITY  OF  RAHWAY. 

The  treasurer  of  the  city  of  Rahway  received  in  payment  of  taxes,  cash 
and  bonds  and  warrants.  Tlie  bonds  were  received  by  virtue  of  an  act, 
{Pamph.  L.  1881,  p.  161,)  and  the  warrants  by  virtue  of  a  resohition, 
of  the  common  council.  Upon  rule  for  mandamus  to  compel  the  trea- 
surer and  mayor  and  common  council  to  pay  over  the  amounts  so 
received  to  the  county  collector,  in  payment  of  the  quota  of  state  and 
county  tax  due  to  the  county  collector — Held,  that  the  writ  should  go, 
commanding  the  treasurer  to  pay  over  the  cash  received,  and  to  the 
mayor  and  common  council,  commanding  them  to  pay  over  the  amount 
received  in  warrants,  but  no  writ  would  go  for  the  payment  of  the 
amount  received  in  bonds. 


This  is  an  application  by  Patrick  Sheridan,  collector  of  the 
county  of  Union,  for  a  writ  of  mandamus  commanding  the 
common  council  and  the  treasurer  of  the  city  of  Rahway  to 
pay  over  to  the  said  county  collector  certain  moneys  alleged 
to  have  been  received  by  said  treasurer  on  account  of  taxes 
levied  by  the  authorities  of  the  city  of  Rahway.  The  return 
to  the  rule  to  show  cause  why  such  a  writ  should  not  issue, 
and  the  depositions  taken,  to  be  used  upon  the  hearing,  show 
the  following  facts : 

The  amount  of  taxes  whicii  has  been  paid  to  the  treasurer 
of  Rahway  for  the  year  1881,  is  the  sum  of  $21,165. 

Of  this  amount,  $10,172.79  was  received  in  cash.  Of  this 
last  amount,  $5400  has  been  paid  to  the  county  collector  on 
account  of  the  taxes  of  1881,  and  $1100  on  account  of  the 
taxes  of  the  preceding  year.    This  leaves  the  sum  of  $5672.79 
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received  as  cash,  which  has  not  been  paid  over  to  the  county 
collector.  Of  this,  $2500  was  in  the  hands  of  the  treasurer, 
and  was,  by  admission  in  brief  of  counsel,  paid  over  to  the 
collector.  The  remainder  of  the  $5672.79  was  expended  for 
municipal  purposes,  on  account  of  small-pox  expenses  and 
other  expenses  not  particularly  stated. 

It  appears  that,  in  addition  to  the  amount  of  taxes  received 
in  cash,  there  were  received  bonds  and  warrants,  in  part  pay- 
ment of  taxes,  which  bonds  and  warrants  represented  a  sum 
equal  to  $14,798.69. 

The  bonds  were  received  by  virtue  of  an  act  {Pamph.  L. 
1881,  p.  161,)  which  provides  that  when,  in  any  of  the  cities 
of  this  state,  taxes  shall  remain  unpaid  for  the  period  of  one 
year,  they  may  be  paid  in  any  of  the  municipal  bonds  of  said 
city  which  may  have  been  issued  in  anticipation  of  taxes. 

The  warrants  were  received  by  virtue  of  a  resolution  of 
the  common  council  of  the  city  of  Rahway. 

These  warrants  were  drawn  by  the  mayor  and  common 
council,  upon  the  treasurer,  in  payment  of  officers'  salaries, 
fees,  supplies,  schools  and  other  expenses  incurred  in  the  run- 
ning of  the  city  government. 

The  quota  for  the  city  of  Rahway,  for  state  and  county 
taxes,  for  the  year  1881,  is  the  sum  of  $18,460.17. 

Argued  at  June  Term,  1882,  before  Justices  Depue,  Van 
Syckel  and  Reed. 

For  the  relators,  P.  H.  Gilhooly. 
For  the  respondents,  G.  Berry. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  application  of  the  relators  is  based  upon 
the  provisions  of  the  Tax  act  contained  in  Rev.,  p.  1159, 
§  83. 

This  section  provides  that  it  shall  be  the  duty  of  the  col- 
lectors of  the  townships,  cities  and  wards  in  this  state,  out  of 
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the  first  moneys  which  shall  be  collected  by  them,  to  pay  to 
the  county  collector  *  *  *  the  state  and  county  taxes. 
The  question  involved  is  whether  we  shall  treat  the  bonds 
and  warrants,  or  either  of  them,  as  money  received  by  the 
treasurer  of  Rahway. 

If  both  are  treated  as  money  collected,  then  it  appears  that 
the  respondent  has  received  more  than  sufficient  to  pay  the 
quota  for  the  state  and  county,  and  the  relator  is  entitled  to 
his  writ  commanding  the  payment  of  the  entire  quota.  If 
either  bonds  or  warrants  are  to  be  so  treated,  then  the  writ 
should  go,  commanding  the  payment  of  the  amount  repre- 
sented by  such  bonds  or  warrants. 

It  is  apparent  that  the  legislature,  in  enacting  section  83  of 
the  present  Tax  act,  had  in  view  the  reception  of  money  by 
the  collector  of  taxes. 

The  object  of  this  section  was  to  secure  to  state  and  county 
the  money  which  was  collectible  through  the  officers  of  town- 
ships and  cities,  and  to  throw  the  burden  of  any  negligence 
in  collecting  taxes  upon  the  municipality  whose  officers  these 
collectors  were. 

By  force  of  this  section,  the  county  gets  an  interest  in  the 
first  moneys  collected,  in  the  same  manner  as  a  principal  has 
a  right  to  the  moneys  in  the  hand  of  his  agent,  to  whom  he 
has  intrusted  notes  or  bonds  for  collection. 

If  the  agent  chooses  to  receive  something  other  than  money, 
as  money,  and  receipts  for,  and  discharges  the  claim,  he  has 
no  answer  to  his  principal's  claim  for  the  money,  unless  his 
action  has  had  the  assent  of  his  principal.  If  he  chooses  to 
allow,  in  such  settlement,  a  counter-claim  against  himself,  and 
receipts  for  his  principal's  claim,  he  must  respond  to  his  prin- 
cipal in  money,  if  his  principal  chooses  to  enforce  his  right. 

So  far  as  the  warrants  were  received  by  the  treasurer,  under 
the  resolution  of  the  common  council,  the  transaction  was,  as 
to  the  city,  probably  valid.  It  was  the  allowance  of  a  coun- 
ter-claim against  the  city,  in  part  extinguishment  of  the 
amount  of  the  city's  levy  against  the  creditor. 
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But  the  right  of  the  county  was  superior  to  that  of  the 
city. 

Tlie  text  and  spirit  of  the  eighty-second  section  displays 
an  intention  that  the  taxes,  up  to  the  amount  of  the  state  and 
county  quota,  shall  be  received  in  money. 

If  the  common  council  or  collectors  take  upon  themselves 
the  responsibility  of  extinguishing  a  claim  for  taxes,  by  the 
acceptance  of  something  other  than  money,  as  to  the  county, 
they  are  concluded  from  saying  that  the  tax  is  collected,  and 
the  cash  which  should  result  from  its  collection  is  in  hand. 
So  far  as  the  amount  collected  by  the  treasurer  of  Rah  way  is 
represented  by  warrants,  the  relator  should  have  his  writ 
ordering  its  payment. 

In  regard  to  the  reception  of  "the  bonds,  the  case  presents  a 
diflPerent  aspect.  They  were  received  in  accordance  with  an 
act  of  the  legislature.  The  same  power  which  provided  that 
the  first  moneys  received  should  be  paid  over  to  the  county 
collector,  also  enacted  that,  for  taxes  of  the  jDreceding  year, 
bonds  issued  by  the  city,  in  anticipation  of  taxes,  should  be 
received.  Here  is  a  legislative  recognition  of  the  right  to 
receive  something  other  than  money,  and  it  is  impossible,  in 
the  face  of  this  legislation,  to  compel  the  defendants  to  pay 
that  which  they  have  not  received. 

In  regard  to  the  amount  of  cash  collected,  remaining  and 
unpaid  to  the  relator,  a  writ  should  go  to  the  treasurer,  com- 
manding the  payment  of  that  amount.  The  statement  in  the 
return,  that  the  difference  in  the  amount  collected  and  paid 
was  expended  in  providing  for  small-pox  cases  and  other 
necessary  municipal  expenses,  is  no  answer  to  the  peremptory 
requirement  of  the  statute. 

In  regard  to  the  amount  paid  in  warrants,  inasmuch  as  the 
treasurer  acted  under  a  resolution  of  common  council  in  re- 
ceiving them,  and  the  right  to  receive  them,  by  such  resolu- 
tion, was  unsettled  by  any  adjudication,  the  writ  will  go,  in 
this  instance,  only  to  the  mayor  and  common  council,  for  this 
amount. 
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SAMUEL  TOOKER  v.  CHARLES  EOE,  Jr. 

Where  a  declaration  of  sale  of  land  for  taxes  is  void,  because  the  sale 
was  made  by  a  collector  of  taxes,  under  a  warrant  issued  by  the  town- 
ship committee,  to  any  constable  of  the  county,  there  being  no  cove- 
nant or  warranty  of  title,  the  purchaser  who  pays  tlie  consideration 
price  voluntarily,  with  knowledge  of  the  facts,  cannot  recover  back 
the  purchase  money  of  the  collector,  after  the  same  has  been  paid 
over  to  the  township  for  a  tax  legally  assessed. 


On  certiorari  to  the  Court  of  Common  Pleas  of  Sussex 
county,  to  review  a  judgment  on  appeal  from  a  justice's  court. 

The  state  of  the  case  agreed  on  shows  the  following  facts : 
The  defendant,  Charles  Roe,  Jr.,  was  tax  collector  of  the 
township  of  Frankford,  in  the  county  of  Sussex,  during  the 
year  1876.  A  tax  warrant  was  delivered  to  him  by  the 
township  committee,  directed  to  and  requiring  any  constable 
of  said  county  to  make  sale  of  lands  of  Daniel  Rutan,  for 
taxes  assessed  thereon  for  the  year  1874.  He  advertised,  and 
sold  the  lands  September  2d,  1876,  lo  Samuel  Tooker,  the 
highest  bidder,  at  public  sale,  for  the  term  of  four  years.  A 
declaration  of  sale  was  executed  by  said  collector  to  Tooker, 
who  gave  his  note  for  $81.66,  payable  one  day  after  date,  as 
consideration  for  the  deed,  to  Charles  Roe,  Jr.,  collector,  or 
bearer.  On  April  2d,  1878,  Tooker  paid  the  amount  of  the 
note  and  interest,  to  Roe,  and  took  his  receipt  for  the  same, 
as  for  money  paid  for  the  consideration  aforesaid.  Before 
Tooker  paid  the  note,  he  had  been  informed,  and  knew  that 
the  deed  from  the  collector  was  not  a  good  title  to  him,  and 
he  was  induced  to  pay  the  note  because  he  feared  it  would  be 
transferred,  and  suit  brought  thereon  against  him,  as  the  col- 
lector had  threatened.  Tooker  never  obtained  possession  of 
the  land  under  the  declaration  of  sale,  the  occupant  thereof 
having  refused  to  deliver  it  to  him  on  demand.  Tooker  paid 
over  the  money  received  on  the  note,  as  collector  of  taxes,  to 
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the  township,  after  which  this  suit  was  brought  before  a  jus- 
tice of  the  peace,  to  recover  of  Tooker  the  amount  of  money 
paid  to  him,  and  interest.  The  justice  gave  judgment  against 
the  defendant,  and  the  Court  of  Common  Pleas  affirmed  the 
judgment,  and  gave  judgment  in  that  court  for  the  whole 
amount,  interest  and  costs. 

Argued  at  June  Term,  1882,  before  Justice  Scudder. 

For  the  plaintiff,  L.  Van  Blarcom. 

For  the  defendant,  Charles  J.  Roe. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  reasons  assigned  for  reversal  will  be 
considered  in  their  order.  The  objection  that  the  action 
should  have  been  an  action  on  the  case,  and  not  in  debt,  is 
not  tenable.  The  claim  was  to  recover  money  had  and  re- 
ceived for  the  use  of  the  plaintiff,  and  in  that  form,  it  was 
a  demand  founded  on  simple  contract,  for  the  payment  of 
money  only,  and  the  suit  therefor  must  be  in  the  name  and 
style  of  an  action  for  debt,  in  the  court  for  the  trial  of  small 
causes.  Bev.,  p.  543,  §  22.  The  next  exception  is  that  the 
collector,  having  paid  the  amount  received  by  him  for  a  tax 
legally  assessed  against  the  lands  of  Daniel  Rutan,  to  the 
township,  before  suit  brought,  or  notice  to  retain  it,  is  not 
liable,  but  the  suit,  if  maintainable,  must  be  brought  against 
the  township.  This  is  not  a  valid  objection,  for  if  the  col- 
lector knew,  as  it  appears  in  the  case  he  did,  that  the  warrant, 
tax  sale  and  declaration  of  sale  were  illegal,  and  that  the 
plaintiff  took  no  title  thereunder,  before  he  paid  over  the 
money  to  the  township,  the  payment  was  made  at  his  risk, 
and  he  may  be  sued  for  repayment,  if  the  action  is  maintaina- 
ble against  either  him  or  the  township.  The  remaining  rea- 
sons for  reversal  are  not  merely  formal,  but  go  to  the  merits 
of  the  action,  and  will  be  considered  together.  It  is  alleged 
that  the  declaration  of  sale  is  without  authority  of  law,  and 
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a  nullity  ;  that  there  is,  consequently,  an  entire  failure  of  con- 
sideration, and  the  plaintiff  is  entitled  to  recover  back  the 
consideration  price  paid  by  him.  It  will  be  observed  that 
there  is  no  charge  of  fraud  or  deceit  in  the  sale,  but  that 
it  was  illegal.  The  action  is  not,  in  form,  an  action  on  the 
case  for  fraud  or  deceit,  but  in  debt,  for  the  price  paid.  Is, 
then,  the  defence  that  is  urged  available  in  this  action? 
That  the  sale  made  by  the  collector  was  void,  cannot  be  dis- 
puted. A  warrant  for  taxes  was  issued  by  the  township  com- 
mittee, directed  to  any  constable  of  the  county  of  Sussex, 
according  to  section  3  of  "  An  act  to  make  taxes  a  lien  on  real 
estate,  and  to  authorize  sales  for  the  payment  of  the  same,'' 
approved  March  17th,  1854,  {Rev.,  p.  1163,)  and  it  was  de- 
livered by  them  to  the  collector  of  Frankford  township,  who 
executed  the  same,  under  section  29  of  a  supplement  to  "An 
act  concerning  taxes,"  approved  April  14th,  1866.  Rev.,  p. 
1159.  The  sale  under  this  warrant  was  clearly  without  au- 
thority.    See  Dinsmore  v.  Westcott,  10  C.  E.  Green  470. 

The  form  of  the  declaration  of  sale  is  not  given  in  the  state 
of  the  case,  but  it  was  undoubtedly  in  the  usual  form,  reciting 
the  proceedings  and  the  sale  of  the  land  to  the  purchaser  for 
the  term  of  four  years.  Being  without  covenants  for  title, 
the  purchaser  could  have  no  remedy,  either  at  law  or  in  equity, 
for  a  failure  of  title,  if  it  purported  to  convey  a  freehold 
estate;  but  as  it  only  assured  a  conveyance  for  a  term  of 
years,  or  an  estate  less  than  freehold,  it  will  be  held,  under  the 
authority  of  Phillips  v.  City  of  Hudson,  2  Vroom  143,  (1864), 
that  the  purchase  money  may  be  recovered  back  in  an  action 
of  assumpsit,  on  a  covenant  of  title  implied  from  the  words 
of  leasing.  But  in  my  judgment,  the  authority  of  this  case 
is  shaken  by  the  dissenting  opinion,  and  by  the  subsequent 
case  of  Hampton  v.  Nicholson,  8  C.  E.  Green  423,  (1873),  in 
which  the  Chancellor  says:  "Purchasers  frequently  accept 
deeds  by  which  no  title  is  conveyed,  under  a  misapprehension 
of  the  law.  When  there  is  no  mistake  or  misrepresentation  as 
to  the  facts,  and  no  fraud  and  no  warranty  of  title,  they  have 
no  redress  at  law  or  in  equity."     In  Lynde  v.  Melrose,  10 
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Alien  49,  (1865),  where,  upon  facts  like  the  present  case,  the 
court  say:  "Where  there  is  no  fraud  or  imposition,  the  sale 
of  land  without  warranty  creates  no  obligation  to  return  the 
purchase  money,  in  any  event."  Add  to  these  the  weight  of 
opinions  expressed  in  Rawle  on  Covenants,  ch.  13,  and  in 
Cooky  on  Taxation  567,  where  the  above  rule  of  law  is  in- 
sisted on  as  a  rule  of  public  policy  also ;  and  it  may  well  be 
doubted  whether  the  plaintiflp  has  shown  any  right  to  recover 
back  the  purchase  money,  if  there  were  no  other  reason  or  au- 
thority than  those  already  considered. 

But  there  is  a  reason  assigned  for  reversal  which  is  decisive. 
Tiie  note  given  to  the  collector  for  the  purchase  money,  was 
payable  one  day  after  date ;  it  remained  unpaid  from  Septem- 
ber 2d,  1876,  until  April  2d,  1878,  when  it  was  paid  by  Tooker 
to  the  collector.  Roe,  who  still  held  it ;  and  this  payment  was 
made  with  full  knowledge  of  all  the  facts,  after  he  had  been 
told  the  collector's  deed  was  not  good,  and  when  whatever 
defence  he  might  have  to  the  payment  was  as  available  to  him 
as  it  ever  could  be.  Without  notice  or  reservation  of  a  right 
to  reclaim  the  money,  he  permitted  it  to  be  paid  over  by  the 
collector  to  the  township,  before  this  action  was  brought  to 
recover  back  the  consideration  money.  The  rule  that  is  appli- 
cable, and  the  reasons  for  it,  are  given  in  Mayor,  &o.,  of  Jersey 
City  ads.  Riker,  9  Vroom  225.  When  money  is  demanded  as  a 
legal  right,  and  it  is  paid  without  compulsion,  and  with  a  full 
comprehension  of  the  facts,  the  money  so  paid  cannot  be  re- 
claimed by  a  suit  at  law.  The  reason  of  this  rule  is,  that  the 
party  paying  had  an  opportunity  to  dispute  (he  claim,  and 
having  waived  it  at  his  own  volition,  it  is  impolitic  to  permit 
him  to  bring  suit  for  it.  Here  the  note  was  past  due,  in  the 
hands  of  the  original  holder;  there  was  no  danger  to  be 
apprehended  from  a  transfer  to  a  bona  fide  holder  for  value, 
nor  any  possibility  of  cutting  off  a  defence,  if  the  plaintiff  had 
a  legal  one.  If,  in  this  position,  he  paid  the  note  to  the 
public  officer,  who,  in  the  discharge  of  his  duty,  in  payment 
of  a  tax  legally  assessed  and  due,  paid  the  money  received 
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over  to  the  townsliip,  the  plaintiff  is  not  in  a  position  to  sue 
him  and  recover  it  back. 

The  judgment  below  should  be  reversed. 


■OVERSEER  OF  THE  POOR  OF  TEWKSBURY  TOWNSHIP, 
COUNTY  OF  HUNTERDON,  v.  OVERSEER  OF  THE  POOR 
OF  BRANCHBURG  TOWNSHIP,  COUNTY  OF  SOMERSET. 

1.   The  judgment  of  the  Court  of  Quarter  Sessions,  in  a  settlement  case, 
will  not  be  reversed  on  the  facts,  where  there  is  any  legal  evidence  to 

sustain  it. 
2.  The  act  to  amend  "An  act  relative  to  writs  of  certiorari,"  approved 
February  17th,  1881,  {Pamph.  L.,  p.  34,)  making  it  the  duty  of  the  court 
to  determine  disputed  questions  of  fact  as  well  as  of  law  in  cases  of  writs 
of  certiorari  brought  (among  otlier  things)  to  remew  the  proceedings  of 
any  special  statutory  tribunal,  is  not  applicable  to  a  judgment  of  the 
Court  of  Quarter  Sessions  in  a  settlement  case. 

On  certiorari  to  the  Court  of  Quarter  Sessions  of  Somerset 
county.  An  appeal  was  taken  by  Tewksbury  township  from 
an  order  of  removal  of  a  pauper,  Simon  Van  Liew,  to  that 
township  from  Branchburg  township. 

Argued  at  June  Term,  1882,  before  Justices  Scudder  and 
Knapp. 

For  the  prosecutor,  H.  B.  Herr, 
For  the  defendant,  A,  A.  Clark 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  only  question  raised  on  the  return  to 
this  writ  is,  whether  the  evidence  is  sufficient  to  show  the 
settlement,  and  sustain  the  order  of  removal  of  the  pauper 
from  Branchburg  to  Tewksbury.      The   facts   proved  show 
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that  Simon  Van  Liew,  a  colored  man,  aged  sixty-seven 
years,  was  born  at  Hackettstowu ;  that  wlien  he  was  about 
nine  years  old,  Philip  Huyler,  now  deceased,  took  him  from 
John  Johnson  in  payment  of  a  debt;  that  Huyler  had  some 
papers  which  he  brought  home  with  Van  Liew,  which  were 
put  in  a  desk  and  afterwards  were  destroyed  by  accident;  that 
at  the  time  Huyler  informed  Van  Liew  they  were  destroyed, 
he  answered  that  he  would  serve  him  without  them  in  the 
way  he  bought  him  until  he  was  twenty-five  years  old,  which 
was  the  legal  time  of  service  for  the  son  of  a  slave ;  that 
until  he  was  twenty-five  years  old  he  received  no  wages,  but 
then  Huyler  gave  him  $100  and  a  freedom  suit,  and  after- 
wards paid  him  wages.  Van  Liew  testified  that  he  was  the 
son  of  Rachel  Johnson,  who  lived  with  John  Johnson,  died 
at  his  house,  and  was  a  slave. 

Philip  Huyler  lived  in  Branchburg  township  the  last  ten 
or  twelve  years  of  his  life;  but  before  that  time,  and  while 
Van  Liew  lived  with  him  and  worked  for  him,  he  resided  in 
Tewksbury  township,  on  the  Huyler  farm,  which  he  then 
owned  and  afterwards  sold  to  his  daughter. 

It  was  adjudged  under  this  evidence,  that  Van  Liew  was 
the  son  of  a  slave,  born  after  the  4th  day  of  July,  1804  ;  that 
he  was  legally  transferred  by  John  Johnson,  the  owner  of  his 
mother,  to  Philip  Huyler ;  that  afterwards,  as  such  servant, 
he  served  with  Huyler  in  Tewksbury  township  for  the  space 
of  seven  years,  and  until  he  was  free  by  law,  and  since  that 
time,  he  has  obtained  no  other  legal  settlement.  Rev.,  p. 
844,  §  33. 

There  was  certainly  some  legal  evidence  of  the  transfer  of 
Van  Liew  and  of  service  under  it,  perhaps  the  best  that 
was  attainable  after  the  lapse  of  so  many  years.  The  Court 
of  Quarter  Sessions  adjudged  it  to  be  sufficient,  and  affirmed 
the  order  of  removal  to  Tewksbury. 

In  Kingioood  v.  Bethlehem,  1  Green  221,  Justice  Ford  says, 
"  that  if  the  Sessions  had  any  legal  evidence  of  the  fact  [in  that 
case  of  the  consent  of  the  master  of  an  apprentice  to  his  service 
with  another  man  so  as  to  gain  a  settlement],  we  will  never 
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inquire  into  it,  but  take  it  as  they  did.     We  do  not  allow 
them  to  settle  the  law  for  us,  but  we  never  dispute  the  facts 
they  find,  nor  weigh  the  circumstances  over  again  on  cer- 
tiorari    This  is  a  repetition  of  the  ruling  of  the  court  in 
Independence  v.  Pompton,  4  Haht.  209,  where  it  is  said  that  it 
is  a  clear  and  well-settled  rule  that  this  court,  in  settlement 
cases,  has  no  jurisdiction  or  control  over  the  Sessions  in  matters 
of  fact,  or  of  the  credibility  of  witnesses ;  and  this  court  is 
not  to  examine  and  decide  controverted  questions  of  fact,  but 
questions  of  law  only,  upon  facts  found,  established  and  cer- 
tified by  the  Sessions.     This  rule  of  law  has  not  been  changed 
by  subsequent  legislation   relating  to  the.  writ  of  certiorari. 
The  recent  statute  of  1881,  {Pamph.  i,,  p.  34,)  making  it  the 
duty  of  the  court  to  determine  disputed  questions  of  fact  as 
well  as  law,  in  cases  of  writs  of  certiorari  brought  to  remove 
any  tax  or  assessment,  or  other  order  or  proceeding  touching 
any  local  or  public  improvement,  or  to  review  the  proceedings 
of  any  special  statutory  tribunal,  is  not  applicable  to  the  judg- 
ments of  the  Court  of  Quarter  Sessions  on  appeal  in  settlement 
cases.    The  words  of  the  statute  do  not  comprehend  proceedings 
'  in  a  court  of  record  having  a  general  jurisdiction  in  criminal  or 
civil  matters,  and  by  the  ordinary  rules  of  procedure  in  courts 
of  law,  but  it  includes  those  special  statutory  tribunals,  out- 
side of  courts,  which  only  exist  in  the  form  and  for  the  pur- 
pose indicated  by  the  law  which  has  created  them. 

The  order  of  the  Sessions  will  be  affirmed,  with  costs. 


JAMES  M.  DUKAND  v.  WARBEN  N.  TRUSDELL  AND  DANIEL 

M.  LYON. 

On  motion  of  a  codefendant  for  control  of  a  judgment  paid  by  him 
wliereon  he  was  secondarily  liable,  under  section  36  of  the  Practice 
act,  ordered,  on  disputed  facts  of  indebtedness,  that  the  applicant  have 
the  full  benefit  and  control  of  the  judgment  and  execution  thereon 
with  a  stay  of  the  same  after  levy,  and  that  an  issue  be  made  and 
joined  to  try  the  question  in  controversy  between  the  defendants. 
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On  motion  of  a  codefendant  for  control  of  a  judgment 
paid  by  him  under  section  36  of  the  Practice  a(!t,  on  return  of 
a  rule  to  show  cause  and  proofs. 

Arsjued  at  June  Terra,  1882,  before  Justices  Scudder  and 

K^fAPP. 

For  D.  M.  Lyon,  /.  Coult. 

For  W.  K  Trusdell,  T.  N.  McCarter. 

The  opinion  of  t^e  court  was  delivered  by 

ScuDDEE,  J.  The  plaintiff,  James  M.  Durand,  recovered" 
a  judgment  in  this  court  against  the  defendants  on  a  promissory 
note  for  $1500,  made  by  Trusdell,  payable  to  the  order  of 
Lyon,  and  endorsed  by  him,  dated  February  4th,  1879.. 
After  the  judgment  was  obtained,  Lyon  paid  it  to  the  plaintifi^ 
and  now  moves  for  the  benefit  and  control  of  the  judgment) 
for  the  purpose  of  compelling  repayment  from  the  defendant.. 
The  depositions  taken  show  that  Trusdell  was  primarily 
liable  on  the  note,  and  Lyon  was  an  accommodation  endorser. 
The  defendant  Trusdell,  for  cause  against  the  rule,  shows  that 
there  have  been  large  transactions  between  him  and  Lyon  for 
several  years  in  notes  and  real  estate,  and  claims  that  upon  a 
settlement  of  their  affairs,  there  is  no  balance  due  Lyon,  and 
no  liability  to  him  for  his  payment  of  this  note.  On  the 
other  hand,  Lyon  alleges  that  Trusdell  is  largely  indebted  to 
him.  The  statute  provides  for  the  settlement  of  this  dispute 
between  the  parties,  in  the  last  clause,  which  says  that  on  this 
application,  the  court  or  judge  may  order  an  issue  to  try  the 
question  in  controversy.  The  object  of  the  statute  as  ex- 
pressed in  its  terms  is,  that  if  the  judgment  is  paid  by  the 
defendant  secondarily  liable,  he  shall  have  the  benefit  of  ths 
judgment  obtained  by  the  plaintiff,  so  as  to  avoid  the  expense 
and  delay  of  a  new  action  against  the  defendant  primarily 
liable;  and  further,  that  he  may  have  the  advantage  of  the- 
lien  and  security  of  the  judgment,  and  have  execution  thereor 
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to  obtain  repayment ;  and  also,  with  these  advantages  secured, 
if  there  be  a  controversy  between  the  parties  as  to  the  riglit  to 
repayment,  that  this  question  may  be  tried  on  an  issue  ordered 
by  the  court  or  judge.  These  privileges  are  to  be  used  subject 
to  such  regulations  as  may  be  imposed  by  the  court  or  judge 
making  the  order.  It  is  manifest  in  this  case  that  the  court 
cannot  settle  the  dispute  on  the  depositions  that  have  been 
taken,  and  also  that  it  might  do  injustice  to  give  the  defend- 
ant Lyon  the  full  control  of  the  judgment  to  enforce  the 
repayment  of  the  sum  he  has  paid  for  Trusdell,  but  we 
may  impose  such  equitable  regulations  as  are  contemplated 
by  the  statute  to  do  justice  between  the  parties.  It  will  be 
therefore  ordered  that  the  defendant  Lyon  may  have  the  full 
benefit  and  control  of  the  judgment  and  execution  thereon, 
with  a  stay  of  the  same  after  levy,  until  the  further  order 
of  the  court,  and  that  au  issue  be  made  and  joined  to 
try   the   question  in   controversy   between  these  defendants. 


STATE,  BERGEN  COUNTY  SAVINGS  BANK  ET  AL.,  PROSECU- 
TORS, V.  THE  INHABITANTS  .OF  THE  TOWNSHIP  OF 
UNION,  IN  THE  COUNTY  OF  BERGEN. 

1.  Legislative  acts  providing  for  a  review  and  re-assessment  of  aamages 
and  benefits  to  land-owners  in  public  improvements  will  be  liberally 
construed  to  favor  such  re-assessment. 

2.  Every  legal  intendment  will  be  made  against  prosecutors  who  have 
the  benefit  of  the  improvement,  and  make  no  objection  until  after  the 
final  remedial  assessment  is  made  and  confirmed. 

3.  An  act  providing  for  the  re-assessment  of  damages  and  benefits  in 
laying,  opening  and  grading  two  roads  included  in  a  scheme  for  im- 
proving any  locality,  is  not  unconstitutional  because  it  embraces 
more  than  one  object. 

4.  Writ  will  be  dismissed  for  delay  in  prosecution. 


On  certiorari.     In  matter  of  road  improvement  assessments. 
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Argued  at  June  Term,  1882,  before  Justices  Scudder  and 
Knapp. 

For  the  prosecutors,  Acherson  &  Van  Valen  and  W.  M. 
Johnson. 

For  the  defendants,  L.  Shafer. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  proceedings  of  commissioners  brought 
here  for  review  by  this  writ  of  certiorari,  were  taken  under  an 
act  entitled  "  An  act  to  provide  for  the  assessment  and  pay- 
ment of  the  costs  and  expenses  incurred  in  the  improvement 
of  Ridge  road  and  of  Rutherford  avenue,  in  the  township  of 
Union,  in  the  county  of  Bergen,"  approved  March  15th, 
1875.  This  act,  in  its  preamble,  recites  that  under  and  by 
virtue  of  an  act  entitled  "An  act  to  widen,  grade  and  improve 
Ridge  road,  in  the  township  of  Union,  in  the  county  of  Ber- 
gen," passed  March  6th,  1872,  extensive  and  valuable  im- 
provements have  been  made  upon  said  road,  and  a  large  amount 
of  money  expended  in  doing  the  same;  and  by  reason  of  a 
defect  in  the  provisions  of  said  act,  in  reference  to  the  assess- 
ments of  the  costs  and  expenses  of  said  improvement,  the 
Supreme  Court  of  this  state  have  adjudged  said  assessments 
to  be  illegal,  and  not  binding  upon  the  parties  against  whom 
they  were  made,  whereby  innocent  parties  who  have  advanced 
the  money  necessary  for  making  said  improvement,  are  likely 
to  lose  the  money  wliich  they  have  thus  advanced,  unless 
further  provision  be  made  for  the  payment  of  the  same ;  and 
also  tliat  under  a  supplement  of  the  former  act,  approved 
April  3d,  1873,  like  improvements  have  been  made  upon 
Rutherford  avenue,  in  the  same  township  and  county,  and 
similar  illegal  assessments  have  been  made.  Both  by  the  pre- 
amble and  its  special  provisions,  this  act  of  1875  is  a  heal- 
ing act,  providing  for  a  review  and  re-assessment  of  the 
damages  and  benefits  to  land- owners  under  the  two  former 
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acts,  which  were  illegal  in  form  and  execution  ;  it  should,  there- 
fore, be  liberally  construed  to  effect  the  purpose  of  its  enact- 
ment, and  give  the  just  relief  which  it  contemplates. 

On  application  of  the  township  committee,  the  Court  of 
Common  Pleas  of  the  county  of  Bergen  have  appointed  three 
commissioners  to  make  an  assessment  of  the  costs  and  expenses 
of  the  improvements  of  Ridge  road  and  Rutherford  avenue, 
under  the  provisions  of  this  act,  which  require  that  a  just  and 
equitable  assessment  shall  be  made  upon  all  the  lands  in  the 
township  of  Union  specially  benefited  by  the  said  improve- 
ment, and  that  in  no  case  shall  the  assessments  upon  any 
lands  exceed  the  special  benefits  arising  from  said  improve- 
ments to  the  land  assessed,  and  the  surplus  of  the  cost  and 
expense  of  tlie  improvement  over  special  benefits,  shall  be 
borne  by  the  township.  These  commissioners  made  their 
assessment  of  damages  to  owners  of  lands,  and  for  benefits ; 
signed  their  certificates  July  27th,  1875,  and  filed  the  same 
with  the  clerk  of  the  township.  This  asssessment  purporting 
to  have  been  made  after  hearing  objections  of  all  parties  inter- 
ested on  due  notice  given,  was  finally  confirmed  ;  and  the  act 
says  the  judgment  of  the  commissioners  shall  be  final  and 
•conclusive  upon  all  parties.  It  does  not  appear  in  the  care- 
fully kept  minutes  of  the  commissioners,  or  by  any  evidence 
taken,  that  at  any  stage  of  their  proceedings  these  prosecutors 
appeared  before  them,  or  objected  to  the  method  or  the  amount 
of  the  assessments  upon  their  lauds  for  benefits,  or  the  allow- 
ance of  damages.  It  is  well,  therefore,  I  think,  to  reiterate 
what  was  said  before  by  this  court  when  called  upon  to  set 
aside  the  former  assessment  under  the  act  of  1872,  in  State, 
Kingsland, pros.,  v.  Township  of  Uiiio7i,  8  Vroom  268,  271,  that 
every  intendment  should  be  made  against  those  prosecutors 
who  have  had  the  benefit  of  the  improvement,  and  made  no 
objection  to  the  scheme,  so  far  as  it  appears,  until  after  it  was 
completed  ;  and  further,  until  after  this  final  remedial  assess- 
ment has  been  made  for  such  improvement. 

The  first  reason  assigned  for  setting  aside  the  assessment  is, 
that  the  act  of  the  legislature  under  which  it  was  made  is 
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unconstitutional,  inasmuch  as  it  embraces  more  than  one  object. 
The  clause  referred  to  is  art.  lY ,  §  7,  ^  4,  that  "  To  avoid 
improper  influences  which  may  result  from  intermixing  in  one 
and  the  same  act  such  things  as  have  no  proper  relation  to 
each  other,  every  law  shall  embrace  but  one  object,  and  that 
shall  be  expressed  in  the  title." 

This  clause  has  been  construed  in  our  courts  in  Slate,  ex  reL 
Walter,  v.  Town  of  Union,  4  Vroom  350 ;  State,  ex  rel.  Doyky 
V.  City  of  Newark,  5  Vroom  236 ;  Rader  v.  Township  of 
Union,  10  Vroom  509. 

The  practical  rule  for  its  construction  given  in  Cooley^» 
Const.  Lim.  146,  is,  that  there  has  been  a  general  disposition 
to  construe  this  constitutional  provision  liberal'y,  rather  than 
to  embarrass  legislation  by  a  construction  whose  strictness  ia 
unnecessary  to  the  accomplishment  of  the  beneficial  purposes 
for  which  it  has  been  adopted.  Those  purposes,  as  stated  in 
the  cases  above  referred  to,  are  to  insure  a  separate  considera- 
tion for  every  subject  presented  for  legislative  action,  and  a 
conspicuous  declaration  of  such  purpose.  These  are  deemed 
essential,  to  avoid  improper  influences  which  may  result  from 
intermingling  in  one  and  the  same  act  such  things  as  have  no 
proper  relation  to  each  other.  But,  as  it  is  also  said,  this  par- 
agraph in  the  constitution  is  not  intended  to  prohibit  the 
uniting  in  one  bill  of  any  number  of  provisions  having  one 
general  object  fairly  indicated  by  its  title.  E,idge  road  and 
Rutherford  avenue  are  two  intersecting  streets,  in  the  town- 
ship of  Union,  near  Rutherford  park,  and  embraced  in  a 
sciieme  for  improving  that  locality.  The  act  of  1872,  provides 
for  the  widening,  grading  and  improving  of  Ridge  road,  and 
an  assessment  for  damages  and  benefits.  The  act  of  1873^ 
entitled  a  supplement  to  the  act  of  1872  by  the  same  title, 
provides  for  the  laying,  relaying,  opening  and  widening  of 
Orient  way ;  and  in  another  clause,  for  laying,  relaying,  ex- 
tending, opening  and  widening  Rutherford  avenue,  adopt- 
ing, in  the  later  act,  substantially  the  provisions  of  tlie  former, 
without  repeating  them  in  the  supplement,  and  empowering 
the  same  commissioners  to  act.     The  improvement  was,  there- 
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fore,  substantially  the  same,  and  by  the  same  commissioners^ 
with  the  same  method  of  assessments.  The  assessments 
having  been  held  to  be  illegal,  this  remedial  act  was  passed  ta 
supply  their  deficiencies.  It  is  immaterial  to  consider  the 
illegal  features  in  the  former  acts,  for  if  the  improvements 
under  them  were  made  by  color  of  legislative  authority,  it 
was  clearly  in  the  power  of  the  legislature  to  pass  a  law 
to  remedy  these  defects,  and  provide  a  just  and  equitable 
assessment  for  the  damages  sustained  and  the  benefits  con- 
ferred by  the  improvements.  This  they  have  attempted  to  do 
by  the  act  of  1875,  and  the  prosecutors,  who  are  owners  of 
lands  on  Rutherford  avenue,  object  that  this  act  is  unconstitu- 
tional, because  it  embraces  more  than.one  object.  This  is  based 
on  the  title  and  provisions  of  the  act  which  cover  these  two  roads- 
in  the  township  of  Union.  But  the  object  of  the  act  is  the 
assessment  for  improvements  on  these  roads,  made  under  the 
same  act  and  authority.  They  have,  therefore,  a  proper  rela- 
tion to  the  assessment  and  to  each  other.  They  are  not  sepa- 
rate, but  connected  in  the  same  general  act  and  purpose.  It 
would  lead  to  an  absurd  result,  and  embarrass  legislation,  if 
this  constitutional  provision  should  be  so  construed  that  a 
separate  act  of  the  legislature  will  be  required  for  every  road 
in  the  township  of  Union  which  it  is  proposed  to  improve. 
Such  is  not  the  intention  of  the  constitution.  It  would  be 
right  to  include  all  or  any  number  of  roads  in  a  township  in  a 
scheme  of  improvement,  and  unite  them  in  the  same  act.  In 
Matter  of  Sackett,  Douglas  and  De  Graw  Streets,  7-1  N.  Y.  95,, 
the  Court  of  Appeals  sustained  an  act  similar  to  this,  under 
a  like  constitutional  provision.  The  subject  of  the  act  was  the 
improvement  of  five  streets  in  the  city  nearly  related  to  each 
other,  and  all  that  pertains  to  such  improvement  was  held  to 
pertain  to  the  subject  or  object  of  the  act.  This  case  also 
supports  the  position  above  taken  in  approving  the  provisions 
of  this  act,  that  the  legislature  may  adopt  aud  sanction  an 
improvement  or  expenditure  which  it  could  previously  author- 
ize, and  direct  an  assessment  for  an  improvement  after  the 
improvement  is  made,  if  it  was  made  under  color  of  legal 
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authority.  These  results  accord  with  the  cases  above  cited, 
in  our  courts,  and  with  the  views  already  expressed,  they  will 
be  applied  to  this  case. 

Other  exceptions  relate  to  informalities  in  executing  the  pro- 
visions of  the  statute  in  making  the  assessments  under  it. 
One  is,  that  it  does  not  affirmatively  appear  that  the  commis- 
sioners appointed  by  the  court  were  not  tax-payers  or  property- 
owners  in  the  township  of  Union,  and  that  they  took  or  filed 
the  oath  required  by  the  act,  but  these  omissions  have  been 
cured  by  proof  of  compliance.  Others  relate  to  the  times  of 
completing  the  map  and  assessments,  and  alleged  defects 
in  forms  of  notices  and  assessments,  and  many  other  formal 
objections,  which,  so  far  as  they  are  material,  have  been 
answered  by  proofs,  or  are  not  sustained  by  the  return  made 
to  the  writ.  But  if  it  were  otherwise,  without  undertaking  to 
examine  and  decide  the  many  questions  raised,  I  think  this 
writ  should  be  dismissed  for  laches  in  prosecution.  The 
report  of  the  commissioners  was  made  on  July  27th,  1875. 
The  writ  to  review  the  assessment  was  tested  October  27th, 
1877.  It  therefore  appears  that  the  prosecutors,  without  any 
legal  excuse,  have  waited  for  more  than  two  years  after  the 
<;ompletion  of  ti)e  improvement,  and  the  final  report  of  re-as- 
sessment by  the  commissioners. 

The  time  that  elapsed,  the  character  of  these  re-assessments, 
ixnd  the  statute  by  which  they  were  authorized,  should  silence 
the  prosecutors  as  to  any  objections  which  are  not  shown  to 
have  affected  their  substantial  rights ;  and  the  precedent  of 
State,  Weart,  pros.,  v.  Jersey  City,  12  Vroom  510,  should  be 
followed  in  this,  and  all  like  cases,  by  dismissal  of  the  writ. 

The  writ  will  be  dismissed,  with  costs. 


NOVEMBER  TERM,  1882.  60& 


Staates  v.  Borough  of  Washington. 


STATE,  CHRISTOPHER  F.  STAATES  AND  JOHN  F.  HOAGLAND, 
PROSECUTORS,  v.  INHABITANTS  OF  THE  BOROUGH  Of' 
WASHINGTON,    IN   THE   COUNTY   OF  WARREN. 

1.  A  borough  having  by  its  charter  the  exchisive  power  to  license  inns  and 
taverns,  and  dealers  in  spirituous  and  malt  liquors,  and  to  pass  such  by- 
laws and  ordinances  for  the  peace  and  good  order  of  the  borough  as  they 
njay  deem  expedient,  not  repugnant  to  the  constitution  and  laws  of 
the  United  States,  or  of  this  state,  may,  by  ordinance,  prohibit  the 
sale  of  such  liquors  in  licensed  houses  after  the  hour  of  ten  o'clock 
in  the  evening. 

2.  Such  ordinance  affecting  the  lawful  business  of  the  prosecutors,  ia 
reviewable  in  this  court. 

3.  A  writ  of  certiorari  will  be  allowed  where  the  prosecutors  are  included 
in  the  descriptive  words  of  the  ordinance,  when  its  restraints  on  their 
business  have  been  enforced  against  them,  causing  pecuniary  loss,  and 
they  have  submitted  to  it  without  an  action  and  conviction. 

4.  Where  a  charter  requires  that  an  ordinance  shall  not  be  passed  unless 
it  be  introduced  at  a  previous  meeting  of  •  common  council,  it  cannot 
be  passed  at  an  adjourned  meeting.  An  immaterial  change  in  tlie 
title  or  body  of  the  ordinance  will  not  be  afl'ected  by  this  provision. 

5.  Where  the  charter  authorizes  a  penalty  of  fine  or  imprisonment  for 
breach  of  ordinances,  a  penalty  of  a  fine  and  forfeiture  of  license  is 
illegal,  excessive  and  annuls  the  ordinance. 


Oa  certiorari  to  the  defendants  to  review  an  ordinance 
entitled  "An  ordinance  concerning  inns  and  taverns  and 
dealers  in  spirituous  and  malt  liquors "  in  the  borough  of 
Washington,  dated  May  9th,  1868. 

Argued  at  June  Terra,  1882,  before  Justices  Scudder  and 
Knapp. 

For  the  prosecutors,  A.  C.  Smith. 

For  the  defendants,  0.  Jeferij. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.     The  fii-st  section  of  the  ordinance  returnecJ 
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■with  the  writ  ordains  that  no  person  or  persons,  within  the 
-corporate  limits  of  the  borough,  on  the  first  day  of  the  week, 
<3ommonly  called  Sunday,  shall  keep  open  any  place  or  places 
where  spirituous  or  malt  liquors  are  kept  for  sale,  or  sell,  give 
or  in  any  wise  dispose  of  any  sucli  spirituous  or  malt  liquors 
on  the  first  day  of  the  week,  commonly  called  Sunday,  under 
penalty  of  $20  and  forfeiture  of  license,  if  any  they  have. 
The  second  section  ordains  that  no  person  or  persons 
shall  sell,  or  in  any  wise  dispose  of  or  expose' for  sale,  any 
malt  liquors,  beer  or  cider,  at  any  time  of  the  day  after  the 
hour  of  ten  o'clock  in  the  evening,  on  any  day  after  the  ordi- 
nance shall  take  effect,  and  every  person  who  shall  offend 
against  the  provisions  of  this  section  of  this  ordinance,  on 
conviction  thereof  before  the  mayor  or  any  justice  of  the 
peace  of  the  borough,  shall  pay  a  fine  of  $5  and  the 
costs  of  prosecution,  and  shall  likewise  be  subject  to  the  for- 
feiture of  any  license  which  such  person  may  have,  by  the 
<5ommon  council  of  said  borough. 

The  prosecutors  have  a  license  from  the  common  council 
to  keep  an  inn  and  tavern  in  said  borough,  and  the  writ  is 
brought  to  determine  the  validity  of  this  ordinance. 

Tlie  defendants  first  make  the  motion  to  dismiss  the  writ  of 
aertiorariy  because  the  prosecutors  are  not  entitled  to  it,  having 
never  been  convicted  under  the  ordinance.  But  it  is  admitted 
in  the  proofs  that  a  resolution  was  passed  by  the  common 
council  on  Monday,  May  1st,  1882,  to  the  effect  that  all 
hotels  and  saloons  in  said  borough  should  close  their  bars  at 
ten  o'clock  in  (he  evening  of  each  day  thereafter,  and  that 
ordinance  No.  5,  by  which  title  the  above  ordinance  is  called, 
would  be  strictly  enforced  thereafter  ;  that  the  borough  police 
were  instructed  to  notify  the  proprietors  of  the  hotel,  C  S. 
Staates  and  John  K.  Hoagland ;  and  that  John  Rubby,  a 
policeman,  on  Tuesday,  May  2d,  1882,  notified  the  prosecutors, 
by  order  of  council,  to  close  their  bar  at  ten  o'clock  there- 
after; that  they  did  close  it  on  Tuesday  and  Wednesday 
evenings  following,  and  thereby  lost  money.  These  prosecu- 
tors are  included  in  the  descriptive  words  of  this  ordinance  ; 
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they  have  been  affected  by  its  restraints  on  their  business 
which  have  been  enforced  against  thetu ;  and  they  have,  as 
tliey  allege,  been  subjected  t©  pecuniary  loss  by  the  resolution 
and  order  of  common  council  against  them.  This  is  suffi- 
cient to  entitle  them  to  the  writ  of  certiorari  to  determine 
whether  the  ordinance  and  the  enforcement  of  it,  are  in  excess 
of  authority  given  by  the  charter,  without  violating  its  pro- 
visions and  inviting  a  conviction  under  it.  State,  Gregory, 
Taylor  et  al.,  pros.,  v.  Jersey  City,  5  Vroom  390 ;  State, 
Danforth,  pros.,  v.  City  oj  Paterson,  5  Vroom  163,  State, 
Montgomery  et  al,  pros.,  v.  City  of  Trenton,  7  Vroom  79 ; 
State  V.  Jersey  City,  5  Duicher  170. 

The  second  section  of  this  ordinance  had  not  been  enforced 
in  the  borough  until  the  resolution  was  passed  on  May  1st, 
1882,  and  the  prosecutors  were  then  challenged  to  obey  or 
contest  its  legality. 

They  first  allege  that  they  are  duly  licensed  by  the  mayor 
and  common  council  to  sell  spirituous  and  malt  liquors  in 
the  borough  of  Washington,  according  to  law,  and  after 
granting  such  license,  the  mayor  and  common  council  had  no 
power  to  pass  or  enforce  an  ordinance  prohibiting  the  prose- 
cutors from  selling  or  disposing  of  spirituous  or  malt  liquors 
after  the  hour  of  ten  o'clock  in  the  evening,  as  contained  in 
ordinance  No.  5. 

The  power  to  license  is  found  in  section  25  of  the  charter, 
approved  February  20th,  1868.  The  common  council  have 
there  given  to  them  the  sole  and  exclusive  right  and  power 
of  licensing  and  assessing  every  inn-keeper,  tavern-keeper  and 
retailer  of  spirituous,  malt  or  vinous  liquors,  within  said 
borough,  subject  to  the  same  provisions,  and  in  like  manner 
as  the  same  is  or  may  be  lawfully  done  by  the  Courts  of 
Common  Pleas  in  this  state. 

The  Courts  of  Common  Pleas  have  never  exercised,  and  do 
not  possess  the  authority  to  limit  the  hours  of  each  day  in 
which  the  bars  of  licensed  inns  and  taverns  may  be  kept  open 
for  the  sale  of  spirituous,  malt  or  vinous  liquors.  It  is  man- 
ifest that  the  like  manner  of  licensins:  inns  and  taverns  in- 
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tended  in  this  charter,  relates  to  the  formalities  of  the  applica- 
tion for,  and  the  granting  of,  licenses  in  the  discretion  of  the 
common  council  of  this  borougb,  as  the  same  are  done  in  the 
Courts  of  Common  Pleas  in  this  state,  under  the  act  concern- 
ing inns  and  taverns ;  and  that  under  this  section  of  the  char- 
ter, the  common  council  cannot,  by  ordinance  or  resolution, 
prohibit  the  sale  of  liquors  in  licensed  inns  and  taverns  after 
the  hour  of  ten  o'clock  in  the  evening:  It  is,  however, 
claimed  that  this  may  be  done  under  the  provision  in  section 
8  of  the  charter,  that  it  may  be  lawful  for  the  common  coun- 
cil, among  other  things,  to  pass  such  by-laws  and  ordinances 
for  the  peace  and  good  order  of  said  borough  as  they  may 
deem  expedient,  not  repugnant  to  the  constitution  or  laws 
of  the  United  States,  or  of  this  state.  It  must  be  conceded, 
that  whatever  this  may  mean,  these  prosecutors  took  their 
licenses  from  the  common  council,  subject  to  the  authority 
vested  in  the  council.  Notwithstanding  the  licenses  granted, 
which  gave  certain  rights  to  inn-keepers  and  tavern-keepers, 
the  council  may  limit  the  exercise  of  those  rights  if  they  deem 
such  limitation  expedient  for  the  peace  and  good  order  of  the 
borough,  if  it  be  not  repugnant  to  constitutional  limitations  or 
prohibitory  statutes.  There  is  no  constitutional  right,  where 
a  license  is  granted,  to  sell  every  day  and  every  hour  in  tin; 
day.  General  statutes  have  been  passed  restraining  such 
sales  on  Sundays  and  election  days,  and  every  license  is  taken 
subject  to  those  exceptions.  So  in  this  case,  the  charter  which 
gives  the  right  to  the  common  council  to  license,  excepts  from 
the  general  effect  of  the  license  granted  the  power  to  limit 
and  control  it  for  the  peace  and  good  order  of  the  borough, 
without  taking  away  any  vested  or  constitutional  right.  It 
is  merely  the  reservation  of  a  police  power,  which  the  com- 
mon council  may  exercise  as  they  deem  expedient  for  the  good 
order  and  government  of  the  borough,  of  which  they  cannot 
divest  themselves  by  granting  licenses  to  inn-keepers.  The 
exercise  of  this  police  power,  as  they  may  deem  expedient 
when  it  causes  pecuniary  loss  to  individuals  in  a  lawful  busi- 
ness, is  not,  however,  an  arbitrary  power  to  be  measured  by 
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their  own  will  or  JLulgment,  but  it  is  a  quasi  judicial  act, 
subject  to  review  by  this  court,  and  must  be  in  every  case  rea- 
sonable in  the  restraints  put  upon  those  who  are  acting  by 
legislative  or  other  legal  authority  in  the  business  of  selling 
spirituous  liquors  or  in  any  other  business.  They  may  not 
make  police  regulations  that  will,  in  effect,  prohibit  such 
sales,  or  unreasonably  interfere  with  them,  but  they  may  im- 
pose reasonable  regulations  for  the  peace  and  good  order  of 
the  community.  The  reasonableness  of  the  regulation  or 
ordinance  must  depend  on  the  facts  of  each  case.  An  ordi- 
nance closing  all  bars  for  the  sale'of  spirituous  liquors  at  an 
early  hour,  might  be  reasonable  in  a  small  retired  town  where 
the  public  travel  and  convenience  would  not  require  later 
accommodation,  and  the  only  purpose  in  keeping  them  open 
after  that  time  would  be  to  encourage  tippling, drunkenness,  dis- 
order and  other  vices ;  while  such  ordinance  would  be  unreason- 
ably restrictive  in  cities  or  thoroughfares  where  public  travel 
demands  that  places  be  kept  open  for  refreshment  at  later 
hours.  In  every  case  a  large  discretion  must  be  given  to  the 
governing  body  who  are  charged  with  the  responsibility  of 
maintaining  the  peace  and  good  order  of  the  community;  but 
in  no  case  will  it  be  free  from  the  supervisory  control  of  this 
court,  which  must  conserve  individual  rights,  while  those  of 
the  public  are  carefully  guarded.  Both  are  effected  by  keep- 
ing all  municipal  bodies  within  the  terms  of  their  charters. 
The  question,  then,  which  is  presented  by  this  objection  of  the 
prosecutors  is,  whether  this  ordinance,  forbidding  them  to  sell 
or  in  any  wise  dispose  of,  or  expose  to  sale  any  malt  liquors,, 
beer,  or  cider  at  any  time  of  the  day  after  the  hour  of  tea 
o'clock  in  the  evening,  is  a  reasonable  regulation  for  the  peace 
and  good  order  of  a  small  retired  town  like  the  borough  of 
Washington,  and  will  its  effect  be  to  prevent  disorder,  dis- 
turbance and  breach  of  the  peace  ?  In  the  absence  of  proof  to 
the  contrary,  we  should  sustain  the  action  of  the  common 
council,  who  say  that  it  is  expedient  for  these  purposes. 
This  conclusion  is  not  without  express  authority.  In  1  Dill, 
on  Mun.  Corp.,  §  400  (333),  the  author  says :  "  Under  a 
Vol.  XV.  2  q 
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general  power  to  pass  'any  other  by-laws  for  the  well-being 
of  the  city/  its  council  may,  by  ordinance,  prohibit  saloons, 
restaurants  and  other  places  of  public  entertainment,  to  be 
kept  open  after  ten  o'clock  at  night.  The  objections  that  such 
a  by-law  was  unreasonable,  and  deprived  the  citizens  of  the 
constitutional  right  of  acquiring  property,  were  considered  not 
to  be  well  taken.  It  regulates,  but  does  not  deprive  the  party 
of  his  rights."  He  cites  the  following  authorities,  and  an 
examination  of  them  sustains  the  statements  in  tlie  section 
quoted :  State  v.  Freeman,  38  N.  H.  426 ;  State  v.  Clarh, 
8  Fost.  176;  Morris  v.  Rome,  10  Ga.  532;  Hudson  v.  Geary, 
4  R.  I.  485;  State  v.  Welch,  26  Conn.  215;  Platteville  v. 
Ball,  43  Wis.  488. 

The  second  reason  assigned  is  connected  with  the  first 
reason  already  considered,  with  some  immaterial  variation. 
The  third  is  because  the  ordinance  (No.  5)  was  ordained  and 
passed  on  the  same  day,  and  at  the  same  time  that  it  was  in- 
troduced, having  been  amended  the  next  meeting  after  being 
introduced,  and  passed  at  the  same  meeting  when  it  was 
amended,  whereas  it  should  have  been  passed  at  the  next 
meeting  of  council.  In  section  8  of  the  charter,  defining  the 
duties  and  powers  of  common  council,  including  those  relating 
to  the  peace  and  good  order  of  the  borough,  the  last  proviso 
is,  that  no  such  by-law  or  ordinance  shall  be  enacted  or  passed, 
unless  the  same  shall  have  been  introduced  before  the  common 
council  at  a  previous  meeting. 

On  May  2d,  1868,  at  a  meeting  of  council,  an  ordinance 
was  presented  entitled  an  ordinance  concerning  inns  and 
taverns,  and  retailors  of  spirituous  and  malt  liquors,  which  was 
received  and  referred  to  the  committee  on  license.  The  coun- 
cil adjourned  to  meet  Saturday,  May  9th,  1868.  On  May 
9th,  1868,  a  meeting  was  held,  the  above  ordinance  was  read  and 
passed.  It  was  afterwards  reconsidered  at  the  same  meeting, 
and  amended  by  striking  out  the  word  "  retailers,"  and  insert- 
ing "  dealers  "  in  the  title  of  the  ordinance.  The  amendment 
in  the  title  of  the  ordinance  was  immaterial,  as  no  change  was 
made  in  the  body  of  the  ordinance,  and  the  title  was  only 
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altered  to  make  it  agree  more  nearly  with  the  purport  of  tlie 
two  sections.  The  difference  between  an  immaterial  change 
in  the  title  of  an  ordinance,  and  a  material  alteration  in  the 
body  of  it,  is  shown  in  State  v.  Jersey  City,  2  Dutcher  448,  and 
State,  Ackerman,  pros.,  v.  Town  of  Bergen,  4  Vroom  39.  This 
part  of  the  objection  is  without  force,  but  another  partis  more 
important.  It  was  not  introduced  before  the  common  council 
at  a  previous  meeting.  There  are  two  kinds  of  meetings  re- 
cognized and  provided  for  in  the  charter — stated  meetings  and 
special  meetings.  An  adjourned  meeting  of  either  kind  is  a 
continuation  of  the  same  meeting,  and  at  such  adjourned 
meeting  the  council  may  do  any  act  which  might  have  been 
done  if  no  adjournment  had  taken  place.  The  meeting  of 
May  2d,  at  which  the  ordinance  was  introduced,  was  not  a 
meeting  previous  to  that  of  May  9th,  at  which  it  was  passed, 
but  a  continuation  of  the  same  meeting ;  and  as  the  ordinance 
could  not  have  been  passed  on  May  2d,  neither  could  it  be 
passed  on  May  9th.  State  v.  Jersey  City,  1  Dutcher  309 ; 
People  v.  Bachelor,  22  K  Y.  133 ;  Scudding  v.  Lorant,  5  L. 
&  E.1Q)\  Dill,  on  Mun.  Corp.,  §  287  (225.) 

But  a  more  serious  defect  is  found  in  the  exception  to  the 
penalty  of  the  second  section  of  this  ordinance.  The  charter 
prescribes,  in  section  8,  that  the  common  council  may  enforce 
the  observance  and  obedience  of  all  such  by-laws  and  ordi- 
nances by  enacting  penalties  for  the  violation  thereof,  either 
by  imprisonment  not  exceeding  seven  days,  or  by  fine  not  ex- 
ceeding $50.  The  second  section  of  the  ordinance  imposes 
the  penalty  of  a  fine  of  $5  and  costs  of  prosecution,  and  that 
the  person  offending  against  the  provisions  of  this  section  of 
the  ordinance  shall  likewise  be  subject  to  the  forfeiture  of  any 
license  which  such  person  may  have,  by  the  common  council 
of  said  borough. 

Instead  of  the  fine  or  imprisonment  which  this  borough 
was  authorized  to  impose  for  breach  of  its  by-laws  and  ordi- 
nances, this  ordinance  prescribes  the  penalty  of  a  fine  and  for- 
feiture of  the  license.  Not  one  punishment,  but  two,  are  im- 
posed, and  the  latter  without  any  legislative  authority.     The 
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case  of  Leiand  v.  Commissioners,  13  Vroom  375,  in  which  the 
charter  authorized  the  infliction  of  a  penalty  for  breach  of 
an  ordinance  by  fine  or  imprisonment,  and  the  ordinance  im- 
posed a  penalty  of  fine  or  imprisonment  or  both,  at  the  dis- 
cretion of  the  justice — Held,  that  the  ordinance  was  void 
because  of  the  excess.  The  leading  cases  of  Kirk  v.  Nowill, 
1  T.  R.  118,  and  Hcai  v.  3Iayor  of  Albany,  9  Wend.  571, 
followed  by  many  cases  in  other  courts,  and  elementary 
treatises,  are  decisive  authorities  that  forfeitures  cannot  be 
added  to  or  substituted  for  other  penalties  prescribed  by  a 
charter,  or  without  express  legislative  authority.  Heise  v. 
Town  Council  of  Columbia,  6  Rich.  {8.  C.)  L.  404,  is  a  case 
like  the  present,  where  a  fine  not  exceeding  $50  was  pre- 
scribed by  the  charter  for  breach  of  ordinances,  and  an  ordi- 
nance was  passed  relating  to  the  sale  of  liquor,  imposing  a  fine 
of  not  more  than  $50,  and  also  a  forfeiture  of  the  license.  It 
was  held,  that  the  common  council  had  no  power  to  ordain  a 
forfeiture  of  the  license.  See  1  Dill,  on  Mun.  Corp.,  §§  339, 
345,  346.  These  penalties  are  not  separable,  but  joined  in  the 
ordinance,  and  a  violator  of  its  provisions,  on  conviction,  may  be- 
subjected  to  both.  Neither  penalty  without  the  other  would 
be  in  accordance  with  the  terms  of  the  ordinance,  and  both  are 
without  legislative  authority  in  the  charter. 

Another  reason  assigned  is  that  the  ordinance  was  not  pub- 
lished or  posted  as  required  by  the  charter.  This  is  not  true 
in  fact.  Aftei:  the  lapse  of  so  many  years  since  its  passage, 
every  reasonable  intendment  will  be  made  to  sustain  it,  and 
slight  proof,  which  is  all  that  is  usually  attainable,  will  be 
sufficient  to  show  due  publication  and  notice. 

For  the  reasons  that  the  ordinance  was  not  introduced  at  a 
previous  meeting,  and  because  the  penalty  is  without  legal 
authority,  the  second  section  of  the  ordinance,  which  has  been 
enforced  against  the  prosecutors,  will  be  set  aside,  without 
costs. 
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CHARLES  H.  WELLMAN  v.  RUDOLPH  BERGMANN. 

1.  By  the  District  Court  act,  a  summons  cannot  be  served  on  a  non-resi- 
dent of  the  city,  beyond  the  corporate  limits  of  such  city. 

2.  Clear  and  unambiguous  expressions  of  intention,  in  a  statute,  will 
control  a  literal  interpretation  which  is  inconsistent  with  other  and 
overruling  provisions  in  the  same  statute. 


On  Gertiorari  to  the  District  Court  of  Jersey  City. 

Argued  at  June  Term,  1882,  before  Justices  Scudder  and 
.Knapp. 

For  the  plaintiff,  M.  T.  Newbold. 

For  the  defendant,  T.  Ryerson. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  only  reason  assigned  for  reversing  the 
judgment  of  the  District  Court  is  that  it  had  not  jurisdiction 
-of  the  person  of  the  defendant.  This  objection  was  made  on 
the  return  of  the  summons  and  throughout  the  trial.  It  is 
admitted  that  the  summons  was  served  at  the  residence  of  the 
defendant,  personally  upon  him,  outside  of  the  limits  of  Jersey 
XDity,  and  within  the  county  of  Hudson.  Section  6  of  the 
act  constituting  District  Courts  in  certain  cities  in  this  state, 
gives  jurisdiction  in  the  cities  where  they  may  be  established, 
over  some  causes  of  action,  and  a  special  jurisdiction  of  a  par- 
ticular class  of  persons.  It  enacts  "that  every  suit  of  a  civil 
Jiature  at  law,  where  the  debt,  balance  or  other  matter  in  dis- 
pute does  not  exceed,  exclusive  of  costs,  the  sum  or  value  of 
one  hundred  dollars  [since  extended  to  three  hundred  dollars], 
«hall  be  and  hereby  is  made  cognizable  in  any  District  Court 
of  this  state,  in  tlie  cities  where  they  may  be  established,  to 
•hear,  try  and  determine  the  same  according  to  law,  although 
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the  cause  of  action  did  not  arise  in  said  city.  Said  District: 
Court  shall  have  jurisdiction  exclusive  of  all  other  courts 
whatsoever,  in  all  cases  arising  under  this  act,  where  the  party- 
defendant  resides  within  the  corporate  limits  of  the  city 
wherein  said  court  or  courts  shall  be  established."  To  this,  a 
proviso  is  added,  excepting  certain  causes  of  action.  This 
section  clearly  makes  the  District  Court  a  local  court  in  the 
city  where  it  may  be  established.  By  section  178,  the  salaries 
of  the  judges  and  clerks  of  these  courts  are  to  be  paid  by  the 
mayor  and  common  council  of  the  cities  wherein  said  courts 
may  be  established ;  and  by  section  179,  the  clerk  shall  render- 
detailed  monthly  statements  to  the  treasurer  of  such  city,  of 
receipts  and  disbursements,  and  pay  over  to  the  treasurer,, 
monthly,  the  balance  remaining  in  his  hands.  By  section 
181,  additional  fees  are  given  to  officers,  to  be  paid  out  of  the 
treasury  of  the  city;  and  by  section  183,  the  mayor  and 
common  council  of  each  city  shall  provide  suitable  rooms  for- 
the  transaction  of  the  business  of  said  court  or  courts,  and 
procure  suitable  furniture  therefor,  and  such  books  and  sta- 
tionery as  may  be  necessary. 

It  appears  from  these  sections,  and  others  that  might  be  cited, 
that  the  entire  expense  of  the  maintenance  of  these  courts  is 
charged  upon  the  cities  where  they  are  established.  Other 
references  throughout  the  act  show  that  these  courts  are,  what 
the  name  imports,  district,  or  city  courts,  carefully  circum- 
scribed in  boundaries  and  powers,  established  for  the  conve- 
nience of  certain  municipalities,  and  properly  chargeable  to 
them.  The  only  part  of  the  act  which  seems  to  extend  this 
construction  is  fouud  in  a  part  of  the  fourteenth  section, 
which  defines  the  territorial  jurisdiction.  Section  14  enacts 
"  that  the  territorial  jurisdiction  of  every  judge  of  any  Dis- 
trict Court,  under  this  act,  shall  be  co-extensive  witli  the 
limits  of  the  city  for  which  he  is  appointed  and  commis- 
sioned." Nothing  could  be  more  definite  and  fixed  than  this 
expression  to  make  the  boundary  of  the  city  the  limitation  of 
the  jurisdiction  of  the  District  Court.  But  this  is  not  all  of 
the  section,  for  there  is  added,  "  his  writs,  precepts  and  pro- 
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cess  shall  run  in  and  through  such  county,  and  he  may,  in 
causes  pending  before  him,  award  writs  of  subpoena  for  wit- 
nesses, into  other  counties  of  this  state."  It  is  claimed  that 
this  last  clause  of  the  section  enlarges  the  jurisdiction  of  the 
city  District  Court  judges,  so  that  they  may,  by  their  writs, 
precepts  and  process,  bring  all  the  inhabitants  of  the  county 
into  their  local  courts.  It  is  plain  that,  if  this  clause  is  so 
construed,  it  is  at  variance  with  the  entire  scope  and  purpose 
of  the  act,  beginning  with  its  title  and  running  through  all 
the  sections.  How  this  clause  came  into  the  fourteenth  sec- 
tion, probably  appears  when  we  look  at  section  9  of  the  act 
constituting  courts  for  the  trial  of  small  causes,  from  which, 
with  other  sections  of  that  act,  it  was  evidently  copied  in 
drawing  this  later  statute.  This  section,  after  defining  that 
the  territorial  jurisdiction  of  every  justice  of  the  peace,  under 
that  act,  shall  be  co-extensive  with  the  limits  of  the  county  for 
which  he  is  appointed  and  commissioned,  follows  with  the  clause 
in  the  exact  language  used  in  the  District  Court  act.  The  words 
"such  county"  are  applicable  in  the  case  of  justices' courts, 
for  their  jurisdiction  is  co-extensive  with  the  limits  of  the 
county,  but  "such  county,"  in  the  District  Court  act,  has  no 
proper  relation  to  the  limits  of  the  city,  in  the  preceding 
clause  of  this  section  (14.)  Where  a  mistake  is  so  manifest, 
there  should  be  no  hesitation  in  giving  eifect  to  the  legisla- 
.tive  intention,  as  expressed  in  almost  every  section  of  the 
District  Court  act,  and  in  deciding  that  the  relative  word 
"such"  binds  this  clause  to  the  city  limitation,  which  is  before 
it  in  the  same  section. 

The  authority  to  give  this  construction  can  be  found  within 
the  cautious  expression  used  in  Lane  v.  ScJiomp,  5  C.  E. 
Green  82,  86,  "  that  words  should  never  be  supplied  or  changed 
unless  to  effect  a  meaning  clearly  shown  by  the  other  parts  of 
the  statute,  to  carry  out  an  intent  somewhere  expressed,"  for 
here  the  intent  is  everywhere  expressed,  and  a  literal  eflfect 
cannot  be  given  to  this  single  word  "county  "  without  chang- 
ing the  whole  statute.  The  question  is  simply,  which  is  the 
greater,  and  which  shall  stand?     Does  the  entire  act,  in  its 
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Structure,  show  that  these  courts  were  intended  to  be  county 
courts,  or  city  courts  ?  I  know  the  extreme  reluctance  with 
which  courts  cliange  words  found  in  a  statute,  but  where  i* 
becomes  necessary,  in  a  case  like  this,  that  it  should  be  done, 
td  res  magis  valeat  quam  pereat,  they  have  not  failed  to  do 
what  the  legislature  obviously  intended  to  do,  and  to  give 
effect  to  their  purpose ;  they  have  not  allowed  the  mere  error 
of  a  copyist  to  annul'  a  beneficial  statute.  This  is  not  guess- 
ing at  legislative  intention,  in  opposition  to  the  words  they 
have  used,  but  giving  effect  I'o  a  purpose  so  manifest  that  no 
one  can  doubt  it.  The  principle  which  will  guide  a  court 
in  such  oases  is  well  stated  in  Hex  v.  Pool'  Law  Commis- 
sioner, 6  Ad.  &  E.  7,  where  it  is  said :  "  It  is  so  important 
for  the  court,  in  construing  modern  statutes,  to  act  upon  the 
principle  of  giving  full'  effect  to  their  language,  and  of  declin- 
ing to  mould  that  language,  in  order  to  meet  either  an  alleged 
inconvenience  or  an  alleged  equity,  upon  doubtful  evidence 
of  intention,  that  nothing  will  induce  me  to  withdraw  the 
case  from  the  operation-  of  a  section  which  is  within  its  words, 
but  clear  and  unambiguous  evidence  that  so  to  do  is  to  fulfil 
the  general  intent  of  the  statute,  and  also  that  to  adhere  to 
the  literal  interpretation  is  to  decide  inconsistently  with  other 
and  overruling  provisions  of -the  same  statute.  Where  the 
evidence  amounts  to.  this,  the  court  may  properly  act  upon 
it."  This  is  the  law  of  construction,  and  this  is  such  a  case.. 
In  accordance  with  the  "overruling  provisions "' of  the  act, 
and  of  the  first  part  of  the  same  section  on  which  this  ques- 
tion of  jurisdiction  has  been  raised,  we  shall  hold  that  there 
was  no  intention  of  the  legislature  to  enlarge  the  jurisdiction 
of  the  District  Courts  in  cities,  so  as  to  include  the  entire 
counties  within  which  they  are  located. 

Knowing  the  stringency  of  the  rule  of  construction  in 
such  cases,  I  was  at  first  inclined  to  say  that  the  last  clause  of 
the  fourteenth  section  might  be  construed  to  give  jurisdiction 
to  issue  writs,  precepts  and  process  to  run  in  and  through  the 
county  in  cases  wherein  the  District  Court  has  exclusive  juris- 
diction.    Where  the   party  defendant  resides  within  the  cor- 


NOVEMBER  TERM,  1882.  617 


De  Camp  v.  Miller. 


porate  limits  of  the  city,  so  that  he  and  his  property  might  be 
followed  to  the  limits  of  the  county,  but  it  is  a  doubtful  con- 
struction, and  it  is  not  important  to  determine  it  in  this  case. 
The  defendant  being  a  resident  of  the  county  of  Hudson, 
outside  the  limits  of  Jersey  City,  and  the  summons  having 
been  served  upon  him  at  his  residence,  without  legal  author- 
ity, the  judgment  of  the  District  Court  will  be  reversed,  but 
without  costs,  as  the  error  was  not  the  plaintiff's,  but  of  the 
court  which  assumed  jurisdiction,  or  of  the  officer  who  served 
the  process. 


ALONZO  DE  CAMP  v.  HELEN  J.  MILLER. 

1.  The  small  cause  court  has  jurisdiction  where  the  damages  laid  in  an 
action  for  tort  do  not  exceed  $200,  although  the  trespass  or  injury 
may  be  to  property  of  greater  value. 

2.  In  the  Common  PJeas,  on  appeal,  a  party  cannot  set  up,  in  abatement 
of  the  suit,  a  former  action  pending,  unless  the  objection  was  taken 
before  the  justice. 

3.  A  judgment  of  a  justice,  appealed  from  and  undetermined,  cannot  be 
given  in  evidence  to  bar  recovery  in  another  suit  on  appeal,  for  the 
same  cause  of  action. 


On  oertiorari  to  Middlesex  Common  Pleas. 

Argued  at  June  Term,  1882,  before  Justices  Scudder  and 
Knapp. 

For  the  plaintiff  in  certiorari,  A.  H.  Strong. 


The  opinion  of  the  court  was  delivered  by 
Knapp,  J.     This  proceeding  reviews  the  judgment  of  the 
Court  of  Common  Pleas  of  Middlesex  county,  in  a  suit  origi- 
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nally  commenced  by  the  defendant  in  certioi^ari,  against  the 
plaintiff,  in  a  court  for  the  trial  of  small  causes.  Judgment 
was  rendered  for  the  plaintiff  below,  for  the  sum  of  $200, 
from  which  judgment  the  plaintiff  in  certiorari  appealed. 
On  the  trial  of  the  appeal,  the  plaintiff  below  again  succeeded 
in  recovering  judgment.  The  action  was  in  tort,  for  the  un- 
lawful seizure  and  sale  of  the  plaintiff's  property,  and  her 
damages  laid  at  $200.  Upon  the  trial  of  the  appeal,  the 
defendant  below  offered  to  prove,  in  abatement  of  the  action, 
that  an  action  of  debt  for  money  had  and  received  had  been 
brought  by  the  plaintiff  against  the  defendant,  before  a  jus- 
tice; the  recovery  of  a  judgment  therein,  in.  all  things  con- 
currently with  the  present  action,  from  which  judgment  an 
appeal  was  also  pending  and  undetermined  in  the  same  court ;. 
that  the  suit  and  recovery  were  for  the  proceeds  in  defend- 
ant's hands,  from  the  sale  of  the  goods  of  the  plaintiff,  such 
sale  being  the  tort  complained  of  in  the  present  action.  This 
offer  the  Court  of  Common  Pleas  overruleil,  and  proceeded 
with  the  cause  upon  the  merits.  Under  the  evidence  adduced 
by  the  plaintiff,  it  appeared  that  the  value  of  the  goods  alleged 
to  have  been  tortiously  taken,  exceeded  considerably,  in  amount,, 
the  limit  of  the  justice's  jurisdiction.  When  the  plaintiff 
rested,  the  appellant  moved  to  dismiss  the  action  for  the  rea- 
son that  the  subject  of  controversy  exceeded  the  value  of 
$200.  This  motion  the  court  also  overruled.  The  defendant 
again  offered  the  judgment  in  the  action  of  debt,  and  also 
offered  to  prove  that  it  was  for  the  same  cause  of  action. 
This  evidence  the  court  refused  to  receive.  The  reasons  prin- 
cipally relied  on  for  reversing  the  judgment  are,  the  refusal 
of  the  court  to  receive  evidence  of  another  action  pending 
for  the  same  cause,  denying  the  motion  for  non-suit,  and  the 
rejection  of  the  evidence  of  the  judgment  in  the  action  of 
debt,  in  bar  of  a  recovery  in  this  suit. 

As  to  the  first,  the  plea  of  a  former  action  pending  between 
the  same  parties  for  the  same  cause,  is  good  in  abatement  of 
the  suit.     1  Chit.  PL  454. 

And   there   are   cases    holding   that  where  two  suits  are 
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brought  simultaneously,  each  abates  the  other,  and  the  plain- 
tifiP,  as  the  just  penalty  of  the  misuse  of  the  process  of  the 
court,  is  turned  about  in  both  cases,  and  put  back  upon  his 
starting-ground.  Beach  v.  Norton,  8  Conn.  71 ;  1  Chit.  PL 
454,  n.  5. 

And  a  judgment  rendered  in  such  former  suit,  operating  as 
a  merger  of  the  ground  of  action,  is  pleadable  in  bar  of  a 
recovery  upon  the  claim  so  extinguished.  Barnes  v.  Gibb.9y 
2  Vroom  317. 

But  it  seems  to  me  that  the  defendant  in  the  Common  Pleas 
was  not  in  a  position  to  offer  this  evidence  in  abatement  of 
the  suit  in  that  court,  lilie  Common  Pleas,  on  appeal,  retires 
the  cause  upon  the  issues  made  in  the  court  below.  And 
where  facts  exist  which,  in  law,  abate  the  suit,  the  party,  if 
he  would  avail  himself  of  that  ground,  must  do  so  in  the 
court  below.  He  cannot  proceed  to  trial  on  the  merits  there, 
and  failing,  plead  in  abatement  in  the  appellate  court. 

No  such  issue  appears  to  have  been  made  before  the  justice, 
but  the  trial  proceeded  there  upon  the  merits,  and  the  court,. 
on  appeal,  rightfully  refused  leave  to  present  this  dilatory 
plea,  then  for  the  first  time. 

Nor  do  I  think  it  erroneous  in  the  appellate  court  to  have 
refused  the  evidence  of  the  other  judgment,  in  bar  of  the 
plaintiff's  right  of  recovery,  although  a  judgment  had  been 
rendered  by  the  justice.  The  defendant,  as  the  case  shows, 
had  not  submitted  himself  to  that  judgment,  but  the  litiga- 
tion was  still  pending  on  his  own  appeal,  and  undetermined, 
before  the  same  court ;  and  for  aught  that  appears,  that  appeal 
may  have  been  stayed  by  that  court  until  the  determination 
of  this.  On  the  recovery  of  judgment  in  this  suit,  an  appeal 
may  have  been  set  up  as  a  bar  to  the  other. 

A  former  judgment  or  recovery  is  in  bar  of  another  action 
for  the  same  cause,  between  the  same  parties.  One  may  not 
have  two  judgments  for  the  same  right.  In  legal  theory,  a 
ground  of  suit  no  longer  exists  after  judgment  recovered 
upon  it,  but  is  merged  and  extinguished  in  such  judgment,, 
and  can  no  longer  be  the  foundation  of  a  suit.     It  is,  how- 
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ever,  a  judgment  already  recovered,  and  in  full  force,  except 
-satisfied,  that  bars  the  action  for  the  same  cause. 

While  several  suits  for  one  cause,  commenced  at  the  same 
time,  abate  each  other,  it  is  only  the  recovery  in  one  that  bars 
recovery  in  another.  The  judgment  sought  to  be  put  in  evi- 
dence had  in  it  such  force  only  as  attached  to  a  justice's  judg- 
ment subjected  to  appeal.  Such  a  judgment  has  force  for 
some  purposes.  When  an  appeal  is  dismissed  for  want  of 
prosecution,  the  judgment  before  the  justice  stands  good. 
Lum  V.  Price,  1  Harr.  195.  In  a  prosecution  for  a  second 
offence,  in  the  illegal  sale  of  spirituous  liquors,  it  was  held 
that  a  former  judgment  for  the  same  offence,  although  ap- 
■pealed  from,  was  legal  proof  of  a  first  offence  committed. 
Murphy  v.  Montolair,  10  Vroom  673. 

The  pendency  of  proceedings  in  error  cannot  be  pleaded  in 
bar  of  suit  upon  the  judgment  brought  under  review.  Suy- 
dam  V.  Hoyt,  1  Butcher  230. 

But  the  force  and  effect  of  a  justice's  judgment,  when 
appealed  from,  is  suspended  so  far  that,  while  the  appeal 
-remains  undetermined,  the  party  in  whose  favor  the  judgment 
is  cannot  in  any  way  use  or  enforce  it,  and  it  is  extinguished 
by  a  new  judgment  in  the  Pleas.  The  language  of  the  cases 
upon  the  subject  is  that  an  appeal  regularly  taken  supersedes 
the  judgment  of  the  justice.  Vannoy  v.  Givens,  3  Zab.  201  ; 
Strader  v.  Freeholders  of  Sussex,  3  Green  433  ;  Ten  Eyck  v. 
Farley,  1  Harr.  269. 

If,  in  this  state  of  suspense,  the  judgment  is  not  available 
for  any  purpose,  to  the  appellee,  it  is  not  perceived  how  the 
appellant,  who  has  superseded  it  by  his  appeal,  can  use  it,  as 
he  proposed  to  do,  in  this  case. 

On  the  other  point,  that  the  matter  in  controversy  exceeded 
the  jurisdiction  of  a  justice  of  the  peace,  and  therefore  of 
the  Common  Pleas,  on  appeal,  I  think  the  court  below  was 
clearly  right  in  refusing  the  application  to  non-suit.  The 
matter  in  controversy  did  not  exceed  $200.  The  action  is  in 
tort;  the  damages  are  unliquidated,  and  the  plaintiff  in  such 
action  is  permitted  to  limit  the  amount  of  recovery  by  the 
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detnaud  which  he  makes ;  and  when,  in  such  action,  the  dam- 
ages are  laid  at  a  sum  within  the  justice's  jurisdiction,  that 
becomes  the  amount  in  controversy,  although  the  tort  may 
respect  property  in  value  much  beyond  the  amount  of  the 
court's  jurisdiction.  Interest  by  way  of  damages  may  be 
waived,  to  bring  a  case  within  the  range  of  a  justice's  cogni- 
zance.    Howell  V.  Bunnell,  Spenc.  265. 

The  entry  of  judgment  for  $207  was  wrong.  But  the 
plaintitF  had  not  demanded  it,  and  oiFered  to  remit  the  excess 
beyond  $200.  This  he  should  be  allowed  to  do.  The  excess- 
was  probably  for  the  costs  below,  or  for  interest  on  the  former 
judgment.  In  either  case,  it  would  be  severable  from  the 
other.  The  judgment  should  be  affirmed  for  $200  and  costs, 
the  plaintiff  remitting  the  excess. 


TOWNSHIP    OF   LITTLE    FALLS,    COUNTY    OF   PASSAIC,  v. 
TOWNSHIP  OF   BEKNARDS,  COUNTY  OF  SOMERSET. 

1.  The  maiden  settlement  of  a  wife  remains  and  is  imparted  to  her 
children  when  the  husband  has  no  settlement  in  this  state. 

2.  An  order  of  removal  of  a  pauper  unappealed  from  or  affirmed  on 
appeal,  is  conclusive  upon  the  township  charged  thereby,  and  no  other 
removal  of  such  pauper  can  be  made  except  to  subsequently  acquired 
settlement. 


The  following  are  the  facts  in  the  case : 

Mary  Ellen  Couch  and  five  children  became  in  need  of 
public  relief  at  the  township  of  Bed  minster,  in  the  county  of 
Somerset,  in  November,  1880,  and  applied  to  the  over- 
seer of  the  poor  of  Bedminster,  who  gave  them  some  relief, 
and  at  once  notified  the  overseer  of  the  poor  of  the  township 
of  Bernards,  in  the  county  of  Somerset,  that  these  persons, 
paupers,  belonged  to  that  township ;  the  overseer  of  the  poor 
of  Bernards  accepted  the  paupers,  furnished  aid  and  relief, 
and  a  few  days  after  requested  the  overseer  to  have  an  order 
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of  removal  made.  Such  order  was  liad  in  duo  form,  and  was 
regularly  served.  No  appeal  was  taken  by  Bernards  township. 
October  22d,  1881,  Mrs.  Couch  again  applied  to  the  overseer 
of  Bernards  for  relief,  and  thereupon  he  applied  to  a  justice  of 
the  peace  and  procured  the  order  removing  them  to  Little  Falls. 
This  order  was  appealed  from  by  Little  Falls  township,  and 
upon  the  hearing  of  the  appeal,  the  Somerset  Quarter  Sessions, 
having  the  foregoing  facts  presented  to  them,  and  the  additional 
facts  that  the  husband  of  the  said  Mary  Ellen  Couch  and 
father  of  her  children  was  absent,  his  whereabouts  not  known, 
and  was  an  Englishman,  having  never  acquired  any  residence 
in  New  Jersey  ;  that  his  wife  and  the  mother  of  their  children 
■was  born  in  Little  Falls  township,  confirmed  the  order  of  re- 
moval appealed  from. 

Argued  June  at  Term,  1882,  before  Justices  Scudder  and 

KXAPP. 

For  the  plaintiff,  Gaston  &  Bergen. 
For  the  defendant,  Alvah  A.  Clark. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  If  the  question  of  the  settlement  of  Mary  E. 
Couch  and  her  children  is  so  far  an  open  one  that  the  justice 
making  the  order  of  removal  and  the  Quarter  Sessions  on  ap- 
peal were  not  precluded  from  considering  it,  there  is  no  room 
for  doubt  that  the  order  and  its  confirmation  were  rightly  ad- 
judged, for  it  is  well  settled  that  the  place  of  one's  birth  is 
2)rima  facie  the  place  of  his  settlement,  and  is  ground  for  so 
determining,  unless  another  settlement,  derivative  or  subse- 
quently acquired,  be  shown.  Here  the  evidence  goes  no  further 
than  to  establish  the  place  of  the  mother's  birth.  The  case 
shows  that  no  settlement  was  acquired  by  her  marriage,  her  hus- 
band being  an  alien,  and  never  having  obtained  any  settlement 
in  the  state  to  impart  to  his  wife.  And  it  is  also  established 
law,  that  in  the  absence  of  any  settlement  of  the  father,  the 
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maiden  settlement  of  tlie  mother  is  imparted  to  the  unemau- 
■cipated  children.  3  Burn  Just.  35  ;  Paterson  v.  Byram,  3 
Zab.  394 ;  Alexandria  v.  Kivgwood,  3  Haht.  340. 

But  the  contention  is,  that  between  these  parties  this  is  no 
longer  a  question  for  litigation,  for  the  reason  that  before  the 
making  of  this  order,  the  same  persons  had  been  removed  by 
an  order  of  a  justice  from  another  township  in  Somerset  county 
to  the  township  of  Bernards,  and  such  order,  not  having  been 
appealed  from,  is  conclusive  upon  the  townsliip  so  charged, 
binding  it  to  submission  to  the  burden  of  these  paupers  there, 
as  their  legal  settlement,  except  only  as  to  a  subsequently  ac- 
quired settlement. 

That  such  an  order  unappealed  from  is  conclusive  upon  the 
parties  to  it,  is  conceded  to  be  beyond  dispute.  But  that  it 
shall  be  so  upon  the  township  charged  against  its  rights  to 
remove  the  subject  of  it  to  a  subsequently  discovered  legal 
settlement  in  some  other  municipality  not  a  party  to  such 
order,  is  the  point  of  contest  between  these  parties.  A  number 
of  cases  are  cited  by  plaintiff's  counsel  to  maintain  his  propo- 
sition, and  many  others  are  to  be  found  uniformly  holding 
that  such  order  unappealed  from  or  confirmed  upon  appeal, 
not  only  binds  the  immediate  parties  to  the  litigation  as  to 
each  other,  but  is  conclusive  as  to  all  the  facts  found  or  neces- 
sary to  have  been  found  in  support  of  such  judgment,  upon 
all  parties  subject  to  the  jurisdiction  of  the  court  rendering  the 
judgment.  Rex  v.  Sllchester,  Bur.  Set.  Cas.  551 ;  Bex  v. 
Hinchsworth,  Cald.  42  ;  Rex  v.  Southowram,  1  T.  R.  353 ; 
Rex  v.  Kenilworth,  S  T.  R.  598  ;  Rex  v.  8t.  Mary's,  6  T.  R. 
615;  Rex  V.  Woodehester,  2  8tr.  1112)  Rex  w.  Rudgeley,  8  T.  R. 
620 ;  Regina  v.  Holsworth,  1  Ad.  &  E.ITl-,  Regina  v.  Wye, 
7  Ad.  &  E.  766 ;  Southfield  v.  Bloomingrove,  2  Johns.  105. 

In  Eegina  v.  Wye,  Lord  Denman  assigns  to  it  the  form  of 
a  judgment  in  rem;  binding  upon  all  the  world. 

The  cases  clearly  show  that  a  settlement  of  a  pauper  by 
such  proceeding  being  once  established,  no  re-agitation  of  the 
matter  so  decided  is  permitted  to  the  party  charged  by  the 
judgment.     Its  conclusive  character  is  rested  upon  a  rule  of 
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convenience,  which  prevents  facts  being  twice  litigated,  or  a 
second  time  brought  to  judicial  determination  after  oppor- 
tunity for  disputing  them  has  been  passed  over.  It  has  sup- 
port also  in  the  reason  that  it  avoids  the  cruelty  of  making 
the  chargeable  poor  the  foot-ball  of  parties  who  are  willing, 
through  selfish  strife,  to  rid  themselves  of  these  public 
burdens. 

The  same  circumstances  which  were  adduced  in  evidence 
in  the  proceeding  under  review  to  support  the  present  finding, 
existed  when  the  first  order  was  made.  The  case  is  not  like 
that  of  Regina  v.  Wye.  There,  the  former  order  set  up  in 
bar  of  the  proceeding,  did  not  settle  the  pauper  by  name  or 
other  certain  designation,  and  it  was  held  that  he  could  not 
be  embraced  within  the  term  "  children "  in  the  order, 
because  the  marriage  of  which  he  was  of  the  issue  had,  by  a 
competent  court,  been  decreed  void  ab  initio.  The  ground  of 
the  decision  was,  that  the  first  order  did  not  settle  him,  and 
therefore  was  no  bar  to  that  under  review. 

Here  the  plaintiff  seeks  to  show  in  effect,  by  the  new  litiga- 
tion, that  the  earlier  judgment  was  erroneous.  That  a  state 
of  facts  not  in  evidence  in  the  first  case,  because  then  unknown 
to  the  parties,  and  now  for  the  first  brought  to  light,  shows 
that  the  result  should  have  been  other  than  that  which  charged 
these  persons  upon  the  defendant.  But  the  opportunity  for 
proving  error  in  such  former  decision  passed  away  with  the 
right  of  appeal,  and  it  is  not  now  competent  upon  new  evidence 
of  facts  then  existing,  which  could  or  could  not  have  been, 
but  which  in  fact  was  not  produced  on  the  former  hearing,  to 
impeach  its  correctness. 

The  cases  of  Garwood  v.  Waterjord,  3  Duicher  436 ;  Mc- 
Coy V.  Newton,  8  Vroom  133,  and  others  of  that  class  in  this 
state,  reviewing  proceedings  under  the  Bastardy  act,  declare 
no  rule  or  principle  at  variance  with  the  determination  here, 
nor  is  there  anything  in  the  case  of  Perth  Amboy  v.  Piscata- 
way,  4  Harr.  178,  deciding  differently.  Piscataway  had  ob- 
tained an  order  of  removal  against  Perth  Amboy,  which  was 
appealed  from;    before  the  trial  of  the  appeal,  Piscataway 
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withdrew  the  order,  admitting  it  to  be  erroneous,  and  received 
the  pauper  back  to  its  support;  then,  in  a  subsequent  pro- 
ceeding by  the  same  township  against  the  same,  an  order  sui)- 
ported  on  appeal  to  the  Sessions,  charging  the  same  pauper 
upon  Perth  Amboy,  was  set  aside,  for  the  reason  that  Piscata- 
way,  once  having  had  such  an  order,  its  surrender  was  like 
giving  up  a  judgment  in  its  favor;  and  as  against  Perth 
Amboy,  it  was  estopped  from  again  asserting  its  claim.  But 
it  was  said  that  the  desertion  of  the  order  by  Piscataway,  did 
not  preclude  it  from  sending  the  pauper  to  any  other  place 
where  his  settlement  might  be  found.  The  reason  for  that 
view  is  obvious;  no  judgment  was  against  the  township  to 
conclude  it.  The  case  followed  that  of  Rex  v.  Llanrhydd,  3 
£urn's  Just.  596,  and  People  v.  Cayuga,  3  Cow.  530.  It  is 
not  perceived  how  the  defendant  in  certiorari  gains  by  either 
of  these  cases.  All  that  is  proved  by  them  pointing  at  all 
toward  the  defendants'  position,  is  that  a  township  against 
which  an  order  of  removal  is  obtained,  is  not  bound  by  it 
when  afterwards  it  is  withdrawn  or  deserted  by  the  party  2)ro- 
curing  it.     Hence  it  remains  in  full  force. 

In  this  state  the  rule  has  been  directly  recognized  in  Elizabeth 
v.  Westfield,  2  Halst.  439,  and  Upper  Freehold  v.  Hillsborough, 
1  Green  289,  and  incidentally  in  many  other  cases.  In  Eliza- 
beth V.  Westfield  the  court  went  so  far  as  to  hold  an  order  of 
removal  made  in  the  State  of  New  York  to  a  township  in  this- 
state,  as  conclusively  binding  upon  such  township.  But  in 
Alexandria  v.  Kingwood,  the  extra-territorial  force  of  such  a 
proceeding  was  denied.  But  no  question  is  made  in  that  case, 
or  in  any  other  that  I  have  found,  of  the  finality  of  such  x 
charge  unappealed  from. 

For  these  reasons  the  order  of  the  justice  and  of  the  Court 
of  Sessions  should  be  reversed,  with  costs 

Vor..  XV.  2  E 
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STATE,   ISAAC   I.   VANDERBECK,   PKOSECUTOR,    v.  JERSEY 

CITY. 

Under  the  charter  of  Jersey  City,  a  remonstrance  filed  against  a  street  im- 
provement signed  by  the  requisite  number  of  property-owners,  ousts 
the  city  of  jurisdiction  to  proceed,  and  such  jurisdiction  is  not  restored 
by  subsequent  withdrawal  of  names  of  property-owners  liable  to 
assessment,  reducing  it  below  the  one-half  representation. 


On  certiorari  to  review  the  proceedings  for  improvemeDt  of 
Fairmount  avenue,  in  Jersey  City. 

On  May  4th,  1880,  petition  was  presented  by  I.  T.  Pope  and 
others  to  the  board  of  works  in  Jersey  City,  asking  for  a 
widening  of  Fairmount  avenue  in  said  city;  and  such  pro- 
ceedings were  had  by  that  board,  together  with  the  board  of 
finance  and  taxation,  in  favor  of  said  petition,  that  on  June 
14th,  1880,  the  matter  was  handed  over  to  the  commissioners 
of  assessments  and  the  chief  engineer,  who,  on  July  12th  of 
that  year,  filed  their  preliminary  assessment  map  and  report 
for  the  widening.  Upon  the  filing  thereof,  legal  notice  was 
given  of  a  meeting  to  be  held  by  the  board  of  works  on 
August  16th,  1880,  at  the  rooms  of  the  board,  to  hear  and 
consider  objections  to  the  report  or  to  the  improvements.  A 
remonstrance  was  presented  at  that  meeting  signed  by  owners 
of  property  liable  for  more  than  one-half  the  assessment.  At 
a  subsequent  meeting  of  the  board  on  September  7th,  1880, 
two  of  the  subscribers  to  the  remonstrance  applied  to  the 
board  to  have  their  names  stricken  from  the  remonstrance. 
They  were  allowed  to  erase  their  names,  and  without  them  the 
property  represented  on  the  remonstrance  was  less  than  one- 
half.  Whereupon,  the  board,  by  resolution,  determined  to 
proceed  with  the  improvement,  as  if  no  sufficient  remonstrance 
had  been  filed.  The  certiorari  was  brought  to  test  the  validity 
of  such  resolution  and  proceeding  under  it. 
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Argued  at  June  Term,  1882,  before  Justices  Scudder  and 
Knapp. 

For  the  plaintiff,  /.  B.  Vredenburgh. 

For  the  defendant,  A.  L.  McDermott. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  single  question  presented  here  is  whether, 
under  the  charter  of  Jersey  City,  that  corporation,  after  a 
remonstrance  signed  by  owners  of  more  than  half  the  property 
liable  to  assessment  for  a  public  improvement  like  that  in 
controversy,  can,  by  the  subsequent  withdrawal  of  the  names 
of  some  of  the  remonstrants,  get  jurisdiction  to  proceed  with 
the  improvement. 

The  question  is  not  an  open  one  in  this  court,  for  in  the 
case  of  Jersey  City  Brewery  Co.  v.  Jersey  City,  13  Vroom,  675, 
under  a  state  of  facts  almost  identical  with  those  before  us  now, 
it  was  held  that  under  the  twenty-fourth  section  of  the  supple- 
ment to  the  Jersey  City  charter,  passed  in  1873  {Pamph.  L.,  p. 
406,)  a  remonstrance  so  filed,  ousted  the  city  of  jurisdiction  to 
proceed  with  the  work,  and  that  it  could  not  be  restored  by  the 
subsequent  withdrawal  of  names  therefrom  to  reduce  it  below 
the  one-half  representation.  That  decision  controls  this  case, 
and  it  follows  that  all  proceedings  subsequently  taken  by  the 
corporate  authorities  in  the  improvement  of  the  street  were 
illegal,  and  must  be  set  aside,  with  costs. 


STATE,  BAENEGAT  CITY  BEACH  ASSOCIATION  v.  WILLIAM 

BUSBY. 

1.  Where  the  Court  of  Common  Pleas  of  a  county  has  jurisdiction  to  grant 
licenses  under  the  act  concerning  inns  and  taverns,  this  court  will  not, 
on  certiorari,  review  its  discretion  in  granting  or  refusing  license,  or 
look  into  the  facts  upon  which  such  discretion  is  exercised. 


628  NEW  JERSEY  SUPREME  COURT. 


Barnegat  Beach  Association  v.  Busby. 

Covenants  in  deeds  not  to  sell  intoxicating  liquors  on  premises  for 
which  a  license  is  sought,  however  they  may  bind  the  parties  to  such 
deeds,  are  no  legal  restraint  upon  the  court  in  granting  tavern  licenses 
for  the  public  convenience. 


On  certiorari. 

Argued  at  June  Term,  1882,  before  Justices  Scudder  and 
Knapp. 

For  the  prosecutors,  C.  G.  Garrison. 

For  the  defendant,  P.  L.  Voorhees. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  This  writ  issued  to  bring  up  an  order 
of  the  Court  of  Common  Pleas  of  the  county  of  Ocean, 
granting  a  license  to  William  Busby  to  keep  an  inn  and 
tavern  at  Barnegat  city,  in  said  county.  The  use  of  the  writ 
for  this  purpose  can  only  be  justified  on  the  ground  that  the 
court  had  no  jurisdiction  to  grant  such  license,  because  where 
such  power  exists,  its  exercise  is  made  by  the  statute  discre- 
tionary in  that  court,  and  such  discretion  has  never  been  made 
the  subject  of  review  here  on  certiorari. 

An  examination  of  the  case  shows  that  an  application  in 
proper  form  was  duly  presented  to  the  court  by  the  liceihsee, 
subscribed  by  the  requisite  number  of  freeholders,  verified  by 
an  affidavit  in  the  prescribed  form.  This  gave  jurisdiction  to 
the  court,  as  it  was  under  the  act  concerning  inns  and  taverns 
authorized  to  grant  such  licenses.  The  objection  is  made  that 
the  petition  and  recommendation  are  too  uncertain  as  to  the 
place  where  the  tavern  is  to  be  kept,  namely,  "  in  the  house  now 
building  at  Barnegat  city,  in  the  township  of  Ocean."  This 
may  have  been  sufficiently  certain  to  the  court  having  the 
power  and  the  duty  to  decide  upon  the  necessity  and  public 
convenience  of  the  inn  petitioned  for,  and  we  must  presume 
that  it  was  so,  inasmuch  as  we  have  no  means  of  ascertaining 
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what  knowledge  or  information  on  the  subject  the  judges  were 
possessed  of.  For  it  is  without  authority  or  precedent  for 
this  court  to  interfere  with  the  discretion  of  the  Common 
Pleas  in  the  exercise  of  this  branch  of  their  power,  or  to  ex- 
amine into  the  facts  upon  which  its  exercise  is  based.  How 
the  court  understood  this  petition,  appears  in  the  license  which 
it  granted  to  the  applicant  to  keep  an  inn  and  tavern  in  the 
house  where  he  then  dwelt.  The  question  of  jurisdiction  is 
not  affected  by  the  existence  of  covenants  and  conditions 
agaiust  open  bars  for  the  sale  of  intoxicating  drinks,  contained 
in  the  deeds  for  lands  in  this  locality.  However  binding  they 
may  be  upon  the  parties  to  such  instruments,  they  are  in  no 
wise  obligatory  upon  the  court  in  the  exercise  of  its  statutory 
discretion  to  grant  licenses  for  the  public  convenience,  nor  can 
such  provisions  render  licenses  granted  invalid. 

The  writ  of  certiorari  should,  therefore,  be  dismissed,  with 
costs. 


CASES  AT  LAW 


DETERMINED  IN  THE 


COURT  OF  ERRORS  AND  APPEALS 

OF   THE 

STATE   OF   NEW  JERSEY, 

NOVEMBER  TERM,  1882. 


BOARD  OF  CHOSEN  FREEHOLDERS  OF   MORRIS  COUNTY  v. 
PIERSON  A.  FREEMAN. 

1.  Where  an  ofifender  is  convicted  on  indictment  and  sentenced  to  the 
state  prison,  the  costs  of  conviction  are  payable  by  the  state,  and  can- 
not be  collected  from  the  county. 

2.  The  sheriffs  are  not  entitled  to  demand  from  their  respective  counties, 
jail  fees  for  receiving  and  discharging  prisoners  who  have  not  been 
either  convicted  or  acquitted  on  indictment. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  A.  C.  Smith  and  H.  C.  Pitney. 

For  the  defendant  in  error,  George  T.  Werts. 

The  opinion  of  tlie  court  was  delivered  by 
Dixon,  J.     In  this  suit,  two  items  are  in  controversy,  one 
of  $64.50,  money  obtained  by  the  defendant  from  the  plain- 
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tiff  for  fees  paid  by  him  as  sheriff  of  Morris  county  to  wit- 
nesses, upon  trial  of  an  indictment  against  a  person  who  was 
thereon  convicted  and  sentenced  to  state  prison,  and  the  other 
of  $386.09,  claimed  by  the  defendant  as  sheriff  from  the 
plaintiff  for  jail  fees,  on  the  admission  and  discharge  of  pris- 
oners in  the  county  jail. 

As  to  the  first,  by  force  of  section  98  of  the  Criminal 
Procedure  act  [Rev.,  p.  286,)  all  the  costs  of  conviction  were 
payable  out  of  the  state  treasury.  The  county,  therefore, 
cannot  be  held  responsible  for  them.  The  record  does  not 
show  under  what  circumstances  the  defendant  came  to  have 
the  money  of  the  county,  which  he  claims  to  retain  for  these 
fees,  and  hence  the  only  question  is,  in  the  language  of  the 
defendant's  brief,  "  whether  the  plaintiff  in  error  is  entitled 
to  an  allowance  for  the  item  of  $64.50  disbursed  by  him." 
This  question  was  correctly  answered  in  the  court  below. 

As  to  the  second  item,  the  sole  inquiry  is,  whether  the 
sheriff  can  legally  demand  of  the  county  fees  for  receiving 
into  his  jail  and  discharging  persons  charged  with  offences, 
but  who  have  not  been  convicted  or  acquitted  on  indictment. 

It  is  clear  that  at  common  law  no  such  demand  could  be 
maintained.  By  14  Eliz.,  c.  5,  the  expense  of  supporting 
prisoners  in  the  common  jail  was  made  a  charge  upon  the  re- 
spective shires ;  and  by  3  Jac.  I.,  c.  10,  the  expense  of  con- 
veying offenders  to  the  jail  was  to  be  defrayed  (in  case  of  the 
poverty  of  the  offenders)  by  the  parish  wherein  they  were 
apprehended ;  but  whatever  jailer's  fees  were  demandable, 
could  be  collected  only  from  the  prisoners  themselves  who 
might  be  detained  even  after  acquittal,  until  payment  was 
made.     Bum's  Justice,  "Gaol  and  Gaoler/'  VIII. 

It  is  also  conceded  by  the  defendant  tiiat  there  is  no  ex- 
plicit statutory  authority  for  his  present  claim.  This  concession 
militates  strongly  against  the  legality  of  his  demand,  for  it  is 
a  general  principle  that  no  public  officer  can  be  entitled  to 
compensation  for  his  public  services  save  by  express  enact- 
ment. Demarest  v.  Inhabitants,  &c.,  11  Vroom  604.  And 
it  is  only  by    regarding  the   defendant's   services  as   public 
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services,  that  any  show  of  right  to  payment  therefor  out  of 
the  public  treasury  can  be  made.  If,  then,  there  be  no  ex- 
plicit provision  for  payment  with  public  funds,  it  would  seem 
us  if  the  defendant's  claim  must  fail.  But  it  is  said  that  his 
right  is  clearly  implied  in  such  enactments  as  exist,  coupled 
with  the  common  law  rule  applicable  to  the  subject.  This 
rule  is  laid  down  in  Bae.  Ah.,  ^'Fees,"  A,  as  follows :  "  At 
common  law,  no  ofiScer,  whose  office  related  to  the  admin- 
istration of  justice,  could  take  any  reward  for  doing  his 
duty,  but  what  he  was  to  receive  from  the  king."  By  our  act 
to  regulate  fees,  {Rev.,  p.  405,)  it  is  enacted  that  the  sheriff 
shall  be  entitled  to  receive  for  "every  person  committed  to 
prison,  twenty-five  cents,"  and  for  "discharging  every  person 
from  prison,  twelve  cents ; "  and  it  is  contended  that  under 
the  rule,  these  fees  must  be  paid  by  the  public  save  where  they 
are  clearly  by  statute  chargeable  to  private  persons,  and  that 
the  public  is,  in  this  regard,  represented  by  the  county.  On 
this  basis,  the  present  charges  are  made,  they  being  for  ser- 
vices rendered  in  criminal  or  quasi  criminal  proceedings, 
where  the  public  is  the  party  concerned.  But  an  examination 
of  the  sheriff's  fee  bill  in  the  statute  regulating  fees,  leads  us 
to  the  conclusion  that  it  has  reference  only  to  civil  proceed- 
ings. Every  service  therein  particularly  described  is  one  to 
be  rendered  in  civil  causes  only,  and  all  general  terms  used 
are  also  applicable  to  civil  suits.  According  to  the  maxim 
"  noscitur  a  sogUs"  these  general  terms  must  be  confined  to 
tiie  class  to  which  their  more  specific  associates  belong. 
Moreover,  an  intention  to  create  public  burdens  must  be 
clearly  expressed ;  it  is  not  permissible  to  deduce  any  authority 
for  such  charges  out  of  ambiguous  legislation.  And  if,  as  we 
have  seen,  in  the  absence  of  statute,  these  fees  could  be  exacted 
from  the  prisoner  alone,  something  stronger  than  an  inference 
from  dubious  premises  is  required  to  establish  the  right  to 
collect  them  from  the  public.  Hence  we  think  this  statute 
poes  not  sanction  the  defendant's  claim. 

But  the  ground  on  which,  in  the  brief  of  counsel,  the  sheriff's 
right   is   specially    placed,   is,    that   it   has   been    the   long- 
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continued  usuage  of  the  boards  of  chosen  freeholders  in  the 
respective  counties  to  allow  these  fees.  Admitting  for  the 
nonce,  that  such  a  practice  would  constitute  sufficient  legal 
basis  for  a  recovery  against  a  board  which  declined  to  follow 
it,  the  existence  of  the  custom  is  a  matter  of  fact,  of  which  this 
court  cannot  take  judicial  notice,  unless  it  appear  upon  the 
face  of  the  record.  No  such  fact  seems  to  have  been  found 
in  the  court  below,  and  it  consequently  cannot  form  the  basis 
of  any  judgment  here. 

There  is  no  error  in  the  record,  and  the  judgment  below 
should  be  affirmed. 

For  affirmance — Depue,  Dixon,  Knapp,  Reed,  Scut>- 
DER,  Van  Syckel,  Cole,  Green,  Kirk,  Whitaker.     10. 

For  reversal — None. 


JOHN   C.   COPPER   V.    MAYOR    AND    COMMON  COUNCIL  OF 
JERSEY  CITY. 

It  is  no  defence  to  municipal  bonds  in  the  hands  of  a  bona  fide  holder 
for  value,  that  the  corporation  treasurer  charged  with  the  duty  of  ne- 
gotiating them,  absconded  with  them,  and  fraudulently  put  them  in 
circulation  for  his  own  benefit. 

Qufzre,  whether  negotiable  instruments  which  have  never  been  delivered  or 
issued  by  authority  of  the  maker  or  his  agent,  duly  authorized  to  do' 
so,  can  be  held  to  have  any  legal  inception,  and  to  be  valid  in  tlie 
hands  of  a  bona  fide  holder. 


In  error. 

For  the  plaintiff  in  error,  A.  M.  Hassel. 

For  the  defendant  in  error,  A.  L.  McDermott. 

The  opinion  of  the  court  was  delivered  by 
Van  Syckel,  J.     The   plaintiff's  action  is  instituted  to 
recover  on  four  overdue  coupons  attached  to  a  bond  called  a 
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seven  per  cent,  forty-year  bond  for  $1000,  purporting  to  be 
issued  under  an  act  of  the  legislature  of  this  state,  and  in  pur- 
suance of  certain  resolutions  of  the  board  of  finance  and 
taxation  of  Jersey  City,  bearing  the  seal  of  the  said  corpora- 
tion, and  the  genuine  signatures  of  all  the  proper  officers. 

The  bond  when  issued,  was  payable  to or 

bearer. 

The  plaintiff  is  admitted  to  be  a  bona  Jlde  holder  of  the 
bond  for  value.  He  holds  it  as  collateral  security  for  the 
loan  of  $772.96,  no  part  of  which  has  been  paid. 

No  rule  of  law  is  better  settled  than  that  which  affirms  the 
title  of  a  bona  fide  holder  for  value  of  negotiable  paper,  not- 
withstanding the  person  by  whom  it  was  transferred  to  him 
acquired  possession  of  it  by  felony  or  fraud.  This,  without 
exception,  is  the  language  of  the  books  in  every  case  where 
the  instrument  sued  on  is  executed  by  one  competent  to  con- 
tract, and  is  not  declared  to  be  absolutely  void  between 
the  original  parties  by  the  rules  of  the  common  law  or  by 
positive  statute.  There  is  no  virtue  in  the  transfer  of  com- 
mercial paper  to  an  innocent  holder,  which  is  ])otent  to  give 
life  and  validity  to  a  note  which  is  tainted  by  an  infirmity 
which  in  the  law  renders  it  null  and  void.  1  Parsons  on- 
Bills  and  Notes  275 ;  1  DanieVs  Negotiable  Instruments,  §  837  ;: 
Swift  V.  Tyson,  16  Peters  16  ;  Boyd  v.  Kennedy,  9  Vroom  146. 

Bonds  issued  by  municipal  corporations  payable  to  bearer, 
are  negotiable  instruments,  and  in  the  hands  of  a  bona  fide 
holder,  are  free  from  all  equities  between  antecedent  parties 
to  the  like  extent  as  bills  of  exchange  and  promissory  notes. 

"  The  title  of  the  purchaser  of  such  a  security  for  a  valuable 
consideration  has  all  the  qualities  of  the  title  of  the  holder  of 
ordinary  commercial  paper,  under  the  same  circumstances.'^ 
Boyd  V.  Kennedy,  9  Vroom  146. 

The  title  of  the  bona  fide  holder  of  municipal  bonds  has  a 
secure  foundation  in  the  well-settled  doctrine  which  governs, 
negotiable  instruments,  notwithstanding  irregularity,  fraud  or 
misconduct  on  the  part  of  the  officers  or  agents  of  the  cor- 
poration. 
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AVant  of  power  to  issue  the  bonds  is  the  only  defence  that 
is  open  to  a  corporation,  after  it  has  put  upon  the  market  its 
bonds  purporting  to  be  issued  with  due  formality,  and  they 
have  passed  into  the  hands  of  innocent  holders  for  value* 
Ledwick  v.  McKim,  53  N.  Y.  310,  and  cases  cited ;  Jones  on 
Railroad  Securities,  §  288. 

This  is  the  admitted  rule  in  the  Supreme  Court  of  the 
United  States,  where  this  question  has  been  repeatedly  adju- 
dicated. Comers  of  Knox  County  v.  Aspinwall,  21  Hoio.  539  j 
Kennicott  v.  Supervisors,  16  Wall.  452  ;  Township  of  Rockereek 
V.  Strong,  6  Otto  271. 

Section  130  of  the  charter  of  Jersey  City  provides  that  all 
bonds  shall  be  issued  and  sold  only  on  the  concurrence  of 
three  members  of  the  board  of  finance  and  taxation,  and 
under  direction  of  said  board,  at  public  or  private  sale,  as 
may  seem  to  said  board  best  for  the  interest  of  the  city. 

The  fact  that  the  provisions  of  this  restrictive  clause  have 
not  been  complied  with,  cannot  avail  the  defendants  under  the 
<!ase  agreed  upon  by  the  parties.  The  defence  is  therein 
stated  to  be  as  follows : 

"The  ground  of  the  defence  to  this  action  is  founded  in 
the  criminal  act  of  Alexander  Hamilton,  who  was  lawfully 
acting,  and  was  in  fact  the  treasurer  of  the  defendants,  and  as 
such  officer,  while  this  bond  and  these  coupons,  together  with 
&  large  number  of  the  same  series,  were  lawfully  in  his  cus- 
tody, instead  of  negotiating  the  sale  of  this  and  the  other 
bonds  and  coupons,  and  accounting  to  the  defendants  for  such 
eale  and  negotiation,  as  was  in  fact  his  duty  as  such  city  treas- 
urer, contrary  to  his  duty  in  the  premises,  he  embezzled  said 
bonds  and  coupons,  absconded  and  appropriated  the  proceeds 
thereof  to  his  own  use,  and  the  defendants  have  never  re- 
ceived any  benefit  or  advantage  tlierefrorn." 

No  infirmity  being  alleged  or  existing  in  the  grant  of 
power  to  the  municipal  body  to  execute  and  issue  the  bond, 
a  legal  defence  cannot  arise  as  against  the  plaintiff  from  the 
fact  that  the  agent  of  the  city  charged  with  the  duty  of  nego- 
tiating thera,  appropriated  them  to  his  own  use. 
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If  this  bond  had  been  executed  by  the  municipal  corpora- 
tion, and  locked  up  in  its  safe  depository  for  future  negotiation 
and   Hamilton,   being  without  ;vutliority  either   to   issue    or 
negotiate  it,  had  feloniously  obtained  possession  of  it,  and  put 
it  in  circulation,  a  different  question  would  be  presented. 

Whether  negotiable  instruments,  which  have  never  been 
delivered  or  issued  by  authority  of  the  maker,  can  be  held  to 
have  any  legal  force  or  existence,  even  in  the  hands  of  bona 
fide  holders,  is  a  subject  upon  which  there  is  a  conflict  of  au- 
thority. Worcester  Bank  v.  Dorchester  Bank,  10  Cush.  488 ; 
Shipley  v.  Carroll,  45  III.  285  ;  Bursen  v.  Himtington,  21 
Mich.  415. 

Tlie  case  last  cited  is  an  instructive  one,  holding  that  the 
delivery  of  a  promissory  note  by  the  maker  is  essential  to  a 
valid  inception  of  the  contract. 

No  opinion,  however,  is  intended  to  be  intimated  upon  that 
question ;  attentio-n  is  called  to  the  distinction  for  the  purpose 
of  preventing  any  misapprehension  by  the  municipal  au- 
thorities of  tlie  precise  point  adjudicated  in  this  case.  There 
is  no  defence  under  the  facts  agreed  on  in  this  case. 

The  judgment  below  should  be  affirmed. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
Depue,  Dixon,  Magie,  Parker,  Reed,  Scudder,  Van 
Syckel,  Clement,  Cole,  Green,  Kirk,  Paterson, 
"VVhitaker.     15 

For  reversal — None. 
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CHARLOTTE  ANN  ADAMS  v.  HACKENSACK  IMPROVEMENT 
COMMISSION. 

1.  In  an  action  on  an  obligation  for  the  payment  of  money  which  is  made 
payable  at  a  designated  place,  presentment  for  payment  at  the  place 
named  need  not  be  averred  in  pleading  nor  proved  at  the  trial.  If 
the  obligor  had  the  money  to  pay  the  obligation  at  the  place  named  for 
payment  at  the  time  it  became  due,  he  may  plead  that  fact  as  a  tender 
in  exoneration  of  interest  and  costs  of  suit,  provided  he  makes  his 
tender  good  by  payment  of  the  principal  into  court,  but  he  cannot  set 
up  his  readiness  to  pay  at  the  designated  place  as  a  complete  defence 
in  bar  of  the  suit. 

2.  Naming  a  bank  as  the  place  of  payment  of  a  promissory  note,  bill  of 
exchange,  or  other  obligation,  does  not  make  the  bank  an  agent  for  the 
collection  of  the  paper  or  the  receipt  of  the  money  due  on  it ;  and  the 
debtor  cannot  make  the  bank  the  agent  of  the  holder  by  depositing 
with  it  the  funds  to  pay  the  paper. 

3.  If  maturing  paper  be  left  at  the  bank  for  collection,  the  bank  becomes 
the  agent  of  the  holder  to  receive  payment.  But  unless  the  bank  has 
been  made  the  agent  of  the  holder  by  endorsement  of  the  paper  or  the 
deposit  of  it  for  collection,  any  money  which  the  bank  receives  to  ap- 
ply in  payment  of  it,  will  be  deemed  to  be  money  taken  by  the  bank 
as  the  agent  of  the  payor,  and  the  loss  sustained  by  the  failure  of 
the  bank  with  the  funds  so  deposited  in  hand  will  be  the  loss  of  the 
payor. 

4.  The  Hackensack  Improvement  Commission  was  incorporated  and  au- 
tliorized  to  construct  sewers  in  the  village  of  Hackensack,  and  to  issue 
bonds  to  provide  for  tlie  expenses.  It  issued  a  number  of  bonds,  which 
were  made  payable  at  the  Bunk  of  Bergen  County  in  live  years,  with  in- 
terest. Three  uf  these  bonds  were  taken  by  the  plaintiff.  Before  the 
plaintiff's  bonds  became  due,  the  commission  deposited  with  the  bank  a 
sum  of  money  suflBcient  to  pay  the  plaintiff's  bonds,  as  well  as  all  of  the 
bonds  maturii'g  at  tlie  sanie  time.  This  money  was  deposited  to  the 
credit  of  the  Hackensack  Improvement  Commission  on  "sewer  bond 
account,"  and  the  ofScers  of  the  bank  were  authorized  to  pay  said 
bonds  on  presentation.  The  plaintiff  had  no  knowledge  of  this  arrange- 
ment, or  other  information  as  to  the  method  of  payment,  except  that 
tlie  place  of  payment  was  mentioned  in  iier  bonds.  The  bank  was 
solvent  at  the  time  the  plaintiff's  bonds  became  due.  Subsequently  it 
became  insolvent,  with  sufficient  of  the  funds  still  on  deposit  to  pay 
the  bonds.  The  plaintiff's  bonds  were  not  left  with  the  bank  for  col- 
lection, nor  were  they  presented  for  payment  until  after  the  failure 
of  the  bank.     In  an  action  on  the  bonds — Held — 
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1.  That  the  bank  was  not  the  agent  of  the  plaintiff  for  the  purpose  of 
receiving  payment  of  the  money  due  to  her  upon  her  bonds ;  and 

2.  That  the  obligors  must  bear  the  loss  arising  from  the  failure  of 
the  bank. 


On  error  to  Bergen  Circuit  Court. 

The  plaintiff  in  error  brought  suit  on  three  bonds  issued 
by  the  defendant  in  error  in  the  following  form  : 

The  Hackensack  Improvement  Commission-. 

No.  29.  $500. 

Know  all  men  by  these  presents,  that  "  The  Hackensack 
Improvement  Commission  "  acknowledges  itself  indebted  for 
value  received  to  Charlotte  Ann  Adams  or  assigns,  in  the  sum 
■of  five  hundred  dollars,  lawful  money  of  the  United  States  of 
America,  to  be  paid  to  the  said  Charlotte  Ann  Adams  or  as- 
signs, at  the  Bank  of  Bergen  County,  at  Hackensack^  N.  J.,  in 
five  years  from  the  date  hereof,  with  interest  thereon  at  the 
rate  of  seven  per  cent,  per  annum,  payable  semi-annually  on 
presentation  and  surrender  of  the  coupons  hereto  annexed. 
This  bond  is  issued  under  and  by  virtue  of  an  act  of  the  legis- 
lature of  the  State  of  New  Jersey,  entitled  "A  supplement  to 
an  act  entitled  'An  act  to  incorporate  the  Hackensack  Improve- 
ment Commission,  approved  April  1st,  1868,'  approved 
March  31st,  1869."' 

In  witness  whereof  the  Hackensack  Improvement  Com- 
mission has  hereto  set  its  corporate  seal,  and  caused  these 
presents  to  be  signed  by  its  president  and  secretary  on  the 
first  day  of  November,  1875. 

Geo,  J.  AcKERMAN,  Secretary.  [l.  s.] 

John  J.  Anderson,  President. 

The  case  was  tried  on  the  following  statement  of  facts : 
It  is  admitted  that  said  bonds  were  regularly  and  legally 
issued,  and  were  valid  obligations  of  the  defendant. 

Previous  to  the  1st  day  of  November,  1880,  the  defend- 
ant placed  on  deposit  in  the  said  Bank  of  Bergen  County  a 
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sum  of  money  sufficient  to  pay  these  bonds,  as  well  as  other 
bonds  of  the  defendant  maturing  on  that  date ;  said  money 
was  deposited  to  the  credit  of  the  Hackensack  Improvement 
Commission  "  sewer  bond  account,"  (the  bonds  in  suit  being 
sewer  bonds.) 

The  officers  of  the  bank  were  authorized  by  the  defendant 
to  pay  said  bonds  upon  their  presentation  at  said  bank.  The 
plaintiff  had  no  knowledge  of  this  arrangement,  or  other  in- 
formation as  to  the  method  of  payment,  except  such  as  was 
contained  in  the  bonds. 

The  bonds  were  not  presented  for  payment  until  after  the 
suspension  and  insolvency  of  the  bank,  which  occurred  on 
November  11th,  1880.  Sufficient  funds  remained  in  said  de- 
posit for  the  purpose  of  paying  said  bonds,  until  and  at  the 
time  of  the  suspension  of  said  bank,  at  which  time  the  Chan- 
cellor declared  said  bank  insolvent,  and  appointed  a  receiver 
thereof. 

If  the  loss  arising  from  the  insolvency  of  the  bank  is  in  law 
to  be  charged  against  the  plaintiff,  it  is  to  be  regarded  for  the 
purposes  of  this  suit  as  a  total  loss. 

On  these  facts  the  court  gave  judgment  for  the  defendant. 

"Whereupon  the  plaintiff  sued  out  this  writ  of  error. 

For  the  plaintiff  in  error,  William  M.  Johnson. 
Contra,  Ackerson  &  Van  Valen. 

The  opinion  of  the  court  were  delivered  by 

Depue,  J.  Presentment  of  commercial  paper  for  payment 
at  the  time  when  and  place  where  payable  is  necessary  to  fix 
the  liability  of  the  endorser,  for  the  contract  of  endorsement 
is  a  conditional  contract  to  pay  in  case  presentment  and  de- 
mand of  payment  are  duly  made,  and  the  endorser  have  due 
notice  of  dishonor.  The  liability  of  the  maker  of  a  check  is 
also  a  conditional  liability,  and,  as  a  general  rule,  the  money 
is  not  due  from  him  until  payment  has  been  demanded  of  the 
drawee  and   refused.     Demand  of  payment  of  the   drawee 


NOVEMBER  TERM,  1882.  641 


Adams  v.  Hackensack  Improvement  Commission. 


being  necessary  as  a  matter  of  averment  and  proof,  to  fix  the 
liability  of  the  maker  of  a  check,  if  demand  of  payment  of  the 
drawee  be  unreasonably  delayed,  and,  in  the  meantime,  the 
drawee  fails  with  the  money  of  the  maker  in  hand  sufficient 
to  pay  the  check,  the  maker  will  be  discharged  by  the  laches 
of  the  holder.     Taylor  v.  Sip,  1  Vroom  284. 

AVhether  an  acceptance  payable  at  a  particular  place,  or  what 
is  the  same  thing,  a  promissory  note  payable  at  a  particular 
place,  is  or  not  a  conditional  contract,  is  a  question  that  gave 
rise  to  much  discussion  in  the  English  courts.  The  Court  of 
King's  Bench  held  that  such  an  acceptance  was  not  condi- 
tional ;  that  it  was  a  contract  to  pay  generally.  The  Court 
of  Common  Pleas  held  otherwise.  Finally,  the  House  of 
Lords,  in  1820,  in  Rowe  v.  Young,  decided  in  accordance  with 
the  decisions  of  the  Common  Pleas — reversing  the  judgment 
of  the  King's  Bench — that  an  acceptance,  payable  at  a  partic- 
ular place,  of  a  bill  drawn  generally,  was  a  conditional  contract, 
and  that  in  a  suit  against  the  acceptor  presentment  at  the  ap- 
pointed place  must  be  averred  in  pleading  and  proved  if  ])ut 
in  issue.  2  B.  &  B.  165,  Soon  after  this  decision,  1  and  2 
Geo.  IV.,  c.  78,  (July  2d,  1821,)  was  passed,  which  enacted 
that  an  acceptance  "  payable  at  the  house  of  a  banker  or  other 
place,"  should  be  deemed  a  general  acceptance,  unless  the 
words  "  and  not  otherwise  or  elsewhere  "  were  added.  Since 
this  act,  the  English  courts  have  held  that  a  bill  drawn  pay- 
able at  a  particular  place  and  accepted  generally,  need  not  be 
presented  at  that  place  in  order  to  charge  the  acceptor,  though 
it  must  be  to  charge  the  drawer  or  endorser.  1  Am.  Lead. 
Cas.  456,  (364.) 

In  1827,  the  Supreme  Court  of  this  state,  following  the 
decision  of  the  King's  Bench  in  Rowe  v.  Young,  held  that  in 
an  action  against  the  maker  of  a  promissory  note,  made  paya- 
ble at  a  particular  place,  averment  of  presentment  was  not 
necessary  to  the  validity  of  the  declaration,  nor  was  proof 
thereof  requisite  at  the  trial.  Weed  v.  Van  Houten,  4  Htdd. 
189.  By  the  decision  in  Weed  v.  Van  Houten,  which  is  in 
accordance  with  the  almost  uniform  course  of  decision  in  the 
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courts  of  this  country,  it  became  the  settled  law  of  this  state 
that  the  liability  of  the  maker  of  a  note  payable  at  a  particular 
place,  or  of  the  acceptor  of  a  bill  so  payable,  is  not  a  condi- 
tional liability  depending  upon  presentment  and  demand  of 
payment  at  the  place  where  the  note  or  bill  was  made  paya- 
ble, but  is  an  absolute  liability  to  pay  generally. 

The  cases,  however,  agree  that  if  the  acceptor  of  the  bill  or 
maker  of  the  note  had  funds  at  the  appointed  place  to  pay  the 
bill  or  note,  the  fact  that  the  bill  or  note  was  not  presented  there 
for  payment  is  a  matter  of  defence.  The  material  question 
is  as  to  the  nature  and  extent  of  the  defence  that  may  be  made 
under  such  circumstances.  Professor  Parsons  states  the  rule  to 
be  that  such  a  defence  is  no  bar  to  the  action,  and  goes  no  further 
than  in  reduction  of  damages,  and  in  prevention  of  costs ; 
placing  such  a  defence  on  the  footing  of  a  tender  which,  if 
accompanied  by  a  continued  readiness  to  pay  at  the  designated 
place,  and  payment  into  court,  will  have  the  legal  effect  of  a 
tender  in  relieving  the  payor  from  interest  and  costs  of  suit. 
1  Parsons  on  Bills  and  Notes  309.  On  the  other  hand,  Mr. 
Justice  Story  says  that  if  the  acceptor  or  maker  has  sustained 
any  loss  or  injury  by  the  want  of  due  presentment,  he  will  be 
discharged  to  the  extent  of  that  loss,  and  that  if  the  bill  or 
note  be  payable  at  a  bank,  and  the  acceptor  or  maker  had 
funds  there  at  the  time,  which  are  lost  by  the  subsequent 
failure  of  the  bank,  he  will  be  exonerated  to  the  extent  of  the 
loss  or  injury  sustained.  Story  on  Promissory  Notes,  §§  227, 
228. 

The  cases  cited  by  Mr.  Justice  Story  are  Rhodes  v.  Gent, 
b  B  &  Aid.  244,  and  Turner  v.  Hayden,  4:  B.&  C.l)  and 
reference  is  made  to  Wallace  v.  McConnell,  13  Pet.  136.  In 
Rhodes  v.  Gent  the  question  did  not  arise.  The  banker  had 
not  failed.  The  case  was  tried  after  the  decision  in  Rowe  v. 
Young,  and  before  1  and  2  Geo.  TV.,  and  the  court  held  only 
that  the  acceptor  had  suffered  no  inconvenience  from  delay  in 
presentment,  and  therefore  was  not  discharged.  Turner  v. 
Hayden,  as  will  be  seen  presently,  holds  the  reverse  of  the 
doctrine  for  which  it  is  cited.      In  Wallace  v.  McConnell  the 
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ruling  of  the  court  was,  that  in  an  action  against  the  acceptor 
of  a  bill  or  maker  of  a  note,  payable  at  a  specified  time  and 
place,  it  was  not  necessary  to  aver  or  prove  presentment,  and 
that  a  readiness  to  pay  at  the  time  and  place  designated  was 
a  matter  of  defence;  and  the  court  cited  with  approbation 
Caidioell  v.  Cassidy,  8  Cow.  271,  in  which  it  was  held  that  a 
plea  by  the  maker  of  a  promissory  note,  that  he  was  ready 
and  willing  to  pay  the  money  at  the  time  and  place  mentioned 
in  the  note  was  not  good,  unless  the  money  he  brought  into 
court  as  on  an  ordinary  plea  of  tender. 

I  have  found  only  two  cases  in  the  English  courts  in  which 
the  precise  question  raised  by  this  writ  of  error  has  been  pre- 
sented, Sebag  v.  Ahitiliol,  4  M.  &  S.  462,  and  Turner  v.  Hay- 
•den,  4  B.  &  C.  1.  In  Sebag  v.  Abitthol,  the  acceptance  was 
on  a  bill  payable  at  a  banker's.  It  became  due  March  1st, 
1812;  it  was  never  presented,  and  the  banker  became  bank- 
rupt in  November,  1814.  The  acceptor  had  funds  with  the 
banker  at  the  time  the  bill  became  due,  and  up  to  the  time 
of  the  bankruptcy,  more  than  sufficient  to  pay  the  bill.  Pay- 
ment of  the  bill  was  resisted  on  the  ground  of  the  laches  of 
the  holder  and  the  loss  by  the  acceptor  of  the  money  he  had 
provided  for  its  payment  by  the  banker's  failure.  The  bill 
had  been  lost,  and  the  acceptor  had  notice  of  the  loss.  The 
court  disposed  of  the  defence  on  both  grounds,  and  held  the 
acceptor  liable.  Lord  Ellenborough  said :  "  Laches  is  a 
fleglect  to  do  something  which  by  law  a  man  is  obliged  to  do. 
Whether  my  neglect  to  call  at  a  house  where  a  man  informs 
me  that  I  may  get  the  money  amounts  to  laches,  depends 
upon  whether  I  am  obliged  to  call  there."  This  case  I  con- 
sider in  point,  for  it  was  decided  before  the  decision  of  the 
House  of  Lords,  in  Rowe  v.  Young;  and  the  King's  Bench 
always  held  that  an  acceptance  payable  at  a  particular  place, 
bound  the  acceptor  to  pay  generally  and  universally,  and  that 
there  was  no  occasion  to  make  a  demand  at  the  particular 
place  in  order  to  found  a  right  of  action  on  the  acceptance, 
Fenton  v.  Goundry,  13  East  459,  469.  Turner  v.  Hayden  was 
decided  in    1825,  and  after  1  and    2    Geo.  IV.,  c.  78,  was 
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passed.  It  was  an  action  against  the  acceptors  of  two  bills  of 
exchange  which  were  accepted,  payable  at  Marsh  &  Go's, 
Berners  street,  and  becoming  due,  respectively,  on  the  21st 
and  31st  of  August.  Marsh  &  Co.  stopped  payment  on  the 
13th  of  September.  The  bills  were  never  presented  at  their 
banking-house.  At  the  time  the  bills  became  due,  and  thence- 
forth until  the  failure  of  the  bankers,  the  acceptors  had  a 
balance  in  the  hands  of  the  bankers,  exceeding  the  amount 
of  the  bills.  The  acceptors  contended  that  they  were  not 
liable,  as  they  had  sustained  a  loss  exceeding  the  amount  of 
the  bills  in  consequence  of  the  laches  of  the  plaintiff  in  not 
presenting  them  within  a  reasonable  time  after  they  became 
due.  The  Lord  Chief  Justice  Abbott  overruled  the  defence 
and  directed  a  verdict  for  the  plaintiff,  and  his  ruling  was 
sustained  in  banc,  on  the  ground  that  the  holder  was  not 
bound  to  present  the  bills  at  the  place  where  they  were  paya- 
ble, and  therefore  was  not  guilty  of  laches  in  omitting  to 
do  so. 

The  cases  in  the  American  courts  in  which  funds  deposited 
by  the  acceptor  or  maker  with  the  banker  at  whose  place 
the  paper  was  payable,  to  meet  it  at  maturity,  have  been 
lost  by  the  failure  of  the  banker — the  bill  or  note  not 
having  been  presented  for  payment — are  few,  though  the 
dicta  on  that  subject  are  quite  numerous.  In  Lazier  v. 
Horan,  55  Iowa  75,  it  was  held  that  where  the  maker  of 
a  note  payable  at  a  bank,  before  the  note  became  due  left 
with  the  bank  the  money  to  pay  it,  and  the  bank,  some- 
time after  the  maturity  of  the  note,  failed — the  note  not 
having  been  presented  for  payment — the  deposit  was  a  com- 
plete defence  to  the  note.  This  case  was  decided  entirely  on 
the  authority  of  the  passage  from  Story  on  Promissory  Notes, 
§  229,  above  referred  to.  No  cases  were  cited  in  support  of 
the  proposition  announced,  nor  was  the  attention  of  the  court 
called  to  Sebag  v.  Abitthol,  or  Turner  v.  Hayden.  Indeed, 
the  learned  judge  who  prepared  the  opinion  conceded  that  no 
authority  was  cited  to  sustain  the  views  expressed  by  Mr. 
Justice  Story,  and  he  added  that  no  case  announcing  the 
opposite  view  had  been  cited. 
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In  Wood  V.  Merchants'  Saving  Co.,  44  111.  267,  the  actioa 
was  against  the  maker  of  a  note  payable  at  the  bankintr-house 
of  J.  G.  Conrad,  Chicago.  The  note  became  due  on  the  29th 
of  September,  1864,  and  at  that  time  the  maker  of  the  note 
had  on  deposit  with  the  banker  funds  sufficient  to  pay  the 
note.  The  note  was  presented  on  the  day  it  was  due,  and 
marked  good  by  the  teller,  and  taken  from  the  bank  without 
the  money.  On  the  30th  of  September  the  banker  failed,  the 
money  standing  to  the  maker's  credit  not  having  been  with- 
drawn. The  court  held  the  maker  liable  on  the  note.  On 
the  point  for  which  this  case  is  referred  to,  the  court  held  that 
the  making  of  a  note  payable  at  a  bank  did  not  amount  to  an 
agreement  that  the  maker  might  deposit  the  amount  of  the 
note  in  the  bank,  and  thus  discharge  his  obligation  and  cast 
the  risk  upon  the  holder. 

Ward  V.  Smith,  9  Wall.  447,  is  very  much  in  point.  The 
suit  was  on  three  bonds,  dated  August  22d,  1860,  payable  in 
six,  twelve  and  eighteen  months,  at  the  Farmers'  Bank  of 
Virginia.  The  obligee  deposited  with  the  bank  one  bond  for 
collection,  and  retained  the  others  in  his  possession.  The  ob- 
ligor made  a  deposit  with  the  bank  to  the  credit  of  the  obligee, 
in  notes  of  different  banks  in  Virginia,  the  nominal  amount 
•of  which  exceeded  the  balance  due  on  the  bond  left  with  the 
bank.  The  court  held  that  with  respect  to  the  two  bonds  that 
were  not  in  the  bank,  the  bank  was  not  the  asrent  of  the 
obligee ;  that  in  receiving  the  money  the  bank  was  agent  of 
the  obligor;  that  the  obligor,  by  depositing  the  money  to  the 
credit  of  the  obligee,  could  not  make  the  bank  the  agent  of 
the  latter,  and  that  the  loss  arising  from  the  subsequent  de- 
preciation of  the  notes  must  be  adjusted  between  the  bank  and 
the  depositor,  and  could  not  fall  upon  the  holder  of  the 
•bonds. 

W'dliamsport  Gas  Co.  v.  Pinkerton,  95  Penna.  St.  62,  is  a  case 
■directly  in  point.  There,  the  action  was  upon  a  coupon  for 
interest  on  a  bond  given  by  a  corporation,  and  payable  at  the 
l)anking-house  of  Kirk,  McVeigh  &  Co.,  West  Chester,  who 
<were  subsequently  incorporated  under  the  name  of  the  Bank 
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of  Brandywine.  The  coupon  was  for  interest  due  on  the  1st 
of  December,  1875.  On  the  29th  of  November,  1875,  the 
gas  compauy  remitted  to  the  banking-house  the  funds  neces- 
sary to  pay  the  interest  coming  due  on  the  1st  of  December,, 
which  were  credited  on  the  books  of  the  bank  in  the  name  of 
**  Interest,  Williamsport  Gas  Loan."  The  bank  paid  all  cou- 
pons presented  up  to  December  22d,  1875,  and  on  that  day 
suspended  payment,  with  a  balance  of  the  money  so  deposited 
still  in  hand,  more  than  sufficient  to  pay  the  plaintiff's  cou- 
pon. The  plaintiff's  coupon  was  never  })resented  at  the  bank^ 
The  court  held  that  there  was  no  obligation  on  the  holder  of 
the  coupon  to  present  the  same  and  demand  payment  of  it 
within  a  reasonable  time;  that  the  bankers  at  whose  place  it 
was  made  payable  were  the  agents  of  the  obligors,  and  that 
the  holder  of  the  coupon  was  not  responsible  for  the  loss,  and 
judgment  was  given  in  his  favor. 

I  think  those  cases  which  affirm  the  continuing  liability  of 
the  maker,  acceptor  or  obligor  on  paper  made  payable  at  a, 
banker's  where  the  debtor  had  provided  funds  for  payment  at 
maturity,  which  the  holder  might  have  received  if  he  had  de- 
manded payment  when  due,  and  which  were  lost  by  the  sub- 
sequent failure  of  the  banker,  were  correctly  decided.  Emanci- 
pated from  the  doctrine  of  Rowe  v.  Young,  that  the  contract 
to  pay  at  a  particular  place  is  a  conditional  contract,  the  ques- 
tion becomes  simply  one  of  agency.  As  the  custodian  of  the 
money  where\vith  to  pay,  whose  agent  is  the  banker? 

The  contract  of  the  maker,  acceptor  or  obligor  is  to  pay  the 
holder  of  the  paper,  and  the  place  for  payment  is  designated 
simply  for  the  convenience  of  both  parties.  Making  a  bill  or 
note  payable  at  a  banker's,  is  authority  to  the  banker  to  apply 
the  funds  of  the  acceptor  or  maker  on  deposit  to  the  payment 
of  the  paper.  1  Daniel's  Neg.  Inst.  326  a.  If  maturing  paper 
be  left  with  the  banker  for  collection,  he  becomes  the  agent 
of  the  holder  to  receive  payment;  but  unless  the  banker  is 
made  the  holder's  agent  by  a  deposit  of  the  paper  with  him 
for  collection,  he  has  no  authority  to  act  for  the  holder.  The 
naming  of  a  bank  in  a  promissory  note  as  the  place  of  pay- 
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raent,  does  not  make  the  banking  association  an  agent  for  the 
collection  of  the  note  or  the  receipt  of  the  money.     No  power, 
authority  or  duty  is  thereby  conferred  upon  the  banker  in 
reference  to  the  note ;  and  the  debtor  cannot  make  the  banker 
the  agent  of  the  holder  by  simply  depositing  with  him  the 
funds  to  pay  it  with.     Unless  the  banker  has  been  made  the 
agent  of  the  holder  by  the  endorsement  of  the  paper  or  the 
deposit  of  it  for  collection,  any   money  which  the  banker  re- 
ceives to  apply  in  payment  of  it  will  be  deemed  to  have  been 
taken  by  him  as  the  agent  of  the  payor.    1  Daniers  Neg.  Inst. 
326 ;  Hills  v.  Place,  48  N.  Y.  520.     Such  a  deposit,  without 
some  act  of  appropriation  by  the  banker,  does  not  create  any 
privity  of  contract  as  between  the  banker  and  the  holder  of 
the  paper.    Hill  v.  Boyds,  L.  R.  8  Eq.  290 ;  Johnson  v.  Roberts, 
L.  R.,   10    Ch.  App.   505;    BarnecVs   Banking    Co.   In  re 
Massey,  22   L.   T.  {N.  S.)  853;    Bank  of  Republic  v.  3Iil- 
lard,  10  Wall.  152.     The  only  effect  of  the  payor  having  the 
money  at  the  bank  where  the  paper  is  payable  is,  that  it  will 
enable  him   to  plead  a  tender  in  exoneration  of  interest  and 
costs  of  suit,  provided  he  makes  his  tender  good  by  payment 
of  the  principal  into  court.      Caldwell  v.  Cassidy,  8  Cow.  271  ; 
Haxton  v.   Bishop,  3  Wend.  13;   Carley  y.  Vance,  l^l  Mass. 
389  ;    Ward  v.  Smith,  7  Wall.  447  ;   Wood  v.  Mechanics',  etc., 
Co.,  41  III.  267 ;  1  Am.  Lead.   Cas,  478. 
The  judgment  should  be  reversed. 

For  affirmance — None. 

For  reversal— TnE  Chancellor,  Chief  Justice,  De- 
PUE,  Knapp,  Magie,  Parker,  Reed,  Scudder,  Van 
Syckel,  Clement,  Cole,  Green,  Kirk,  Paterson, 
Whitaker.     15. 
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CITIZENS'  GAS  LIGHT  COMPANY  AND  CITY  OF  NEWAEK, 
PLAINTIFFS  IN  ERROR,  v.  STATE,  REBECCA  R.  ALDEN, 
PROSECUTORS,  DEFENDANT  IN  ERROR. 

1.  A  record  removed  into  the  Supreme  Court  by  certiorari  remains  there, 
in  legal  contemplation  until  remitted  by  order  of  the  court. 

2.  While  it  remains  in  court,  a  second  writ  of  certiorari  may  issue,  to 
bring  in  new  parties,  and  errors  may  be  assigned  upon  the  record  in 
court. 

3.  Where  interested  parties  are  not  before  the'court,  it  is  proper  practice 
to  hold  the  proceeding  until  they  are  brought  in,  but  judgment  pro 
nounced  as  to  those  in  court,  is  no  bar  to  an  adjudication  upon  th< 
same  matter  between  new  parties. 

4.  Sale  for  taxes  in  the  city  of  Newark  set  aside  for  defective  notice  undej 
the  charter  to  delinquents,  afiSrmed. 

5.  Supplement  to  act  concerning  taxes  (April  9th,  1875,)  held  to  be  pro- 
spective only. 


On  error  to  Supreme  Court.  See  State,  Alden,  pros.,  v. 
Mayor  of  Neivark,  7  Vroom  288. 

For  the  plaintiffs  in  error,  T.  N.  McCarter. 

For  tlie  defendant  in  error,  Cortlandt  &  R.   Wayne  Parket\ 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  first  error  assigned  is  upon  the  refusal  of 
the  Supreme  Court  to  dismiss  the  writ  of  certiorari  by  which 
the  Citizens'  Gas  Light  Company  was  drawn  into  the  litiga- 
tion, because  that  writ  brought  up  no  record  to  be  reviewed. 
A  writ  of  certiorari  at  the  instance  of  the  prosecutrix,  and  in 
her  aid,  in  an  action  involving  title  to  lands,  had  gone  to  the 
corporate  authorities  of  the  city  of  Newark,  directing  pro- 
ceedings touching  a  tax  sale  of  the  lands  in  suit,  to  be  certified 
to  the  court  for  its  jutlgment.  The  city  returned  the  record 
and  proceedings  into  the  Supreme  Court.  One  David  H. 
Tichenor,  to  whom  a  declaration  of  sale  had  been  made,  and 
who  had  conveyed  the  land,  was  admitted  to  defend  the  city's 
sale.     The   parties    then    before   the  court   were    heard,  and 
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judgmeut  was  i)ronounced  invalidating  the  sale.  It  became 
necessary  to  bring  in  the  gas  light  company,  that  it  might 
be  heard  in  defence  of  this  source  of  its  title,  and  to  bind  it 
by  the  adjudication  sought  for.  To  effect  this,  the  new  writ 
was  issued,  directed  to  the  city  as  well  as  the  company,  be- 
<;ause  it  claimed  rights  under  the  controverted  proceedings. 
It  was  served  upon  both  the  plaintiffs  in  error,  and  the  city 
made  return  that  the  record  under  the  mandate  of  the  former 
wi'it,  had  been  sent  into  the  court  and  there  remained.  Doubt- 
less, the  first  writ  removed  the  record,  and  as  no  order  remit- 
ting it  had  been  made,  it  remained,  in  legal  contemplation,  in 
the  court  to  which  it  was  certified.  Welsh  v.  Bi'own,  13 
Vroom  323. 

The  return  made  by  the  city  to  the  second  writ  was  the 
truthful,  therefore  the  proper  one.  There  was  no  record  to 
be  certified  under  it.  The  gas  light  company  was  custodian 
of  no  record,  and  it  was  at  liberty  to  make-  such  return  as  it 
might  be  advised  and  was  permitted  to  make.  It  may  be 
conceded  that  the  second  certiorari  was,  so  far  as  it  affected 
the  record,  a  nullity.  But  it  does  not  follow  that  the  court 
below  should  have  refused  to  hear  the  parties  when  brought 
before  it.  The  error  of  the  plaintiffs'  position  is  in  regarding 
the  litigation  between  these  parties,  as  disconnected  with  the 
record  already  in  court.  There  was  but  one  record,  and  that 
was  spread  before  the  court.  Upon  that  errors  were  assigned, 
and  its  inspection  for  errors  was  within  its  power  and  became 
its  duty. 

In  certiorari,  as  in  other  proceedings  on  error,  two  things 
are  essential  to  call  in  action  the  revising  power  of  the 
court.  One  is  to  draw  in  the  record,  the  other  to  bring  the 
})arties  to  be  affected  by  the  review.  The  former  is  accom- 
plished by  the  command  of  the  writ  upon  the  custodian  of 
the  required  proceedings  to  certify  them  to  the  court.  On  the 
return  and  upon  errors  assigned,  the  party  interested  in  de- 
fending them,  should  have  adequate  notice  to  appear. 

A  review  of  the  early  practice  in  England  in  writs  of  error 
is  given  by  Mr.  Justice Depue  in  Welshv.  Brown,  13  Vroom  S23 . 
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The  course  there,  after  return  of  the  writ  and  errors  assigned^ 
was  to  issue  a  writ  of  sci?'e  facias  ad  audiendum  errores  ta 
bring  in  defendants.  This  writ  failing  to  issue,  the  proceeding" 
discontinued.  But  the  record  being  in  court,  the  plaintiffs 
might  still  have  errors  reviewed  by  suing  out  another  writ  of 
error  upon  the  record  before  the  court,  in  which  writ  the  com- 
mand to  certify  was  omitted.  In  such  cases  in  the  King's 
Bench,  it  seems  to  have  been  the  practice  to  bring  in  defend- 
ants by  ordinary  process.  Discontinuance  of  the  first  wrife 
was  saved  by  the  defendant  appearing  gratis,  and  pleading  to 
the  assignment  of  error.  Such  appearances  became  commoQ 
in  practice,  and  the  scire  facias  fell  into  disuse.  In  Parlia- 
ment scire  facias  sometimes  was  used,  but  it  became  the  com- 
mon course  there  for  the  defendants  to  appear  voluntarily 
upon  the  order  of  the  house  on  motion  of  a  peer.  Bac.  Ah.,, 
^^ Error, ^^  F ;  2  Tidd's  Prac.  1143.  Scire  facias  was  also 
used  to  bring  in  those  not  parties  to  the  record,  who  were 
interested  in  the  question,  as  terre-tenants  in  error  brought 
to  reverse  common  recoveries,  or  attainder  of  felony  of  those 
who  had  lands. 

It  was  granted  as  well  after  judgment  in  error,  as  before 
when  restitution  had  not  been  awarded.  Appearances  here 
are  voluntarily  effected  under  regulations  of  the  court.  In 
c&iioraid  the  mode  of  bringing  in  the  defendant  has  not  been 
uniform.  He  is  sometimes  named  in  the  writ  with  that  of 
the  custodian  of  the  record,  who  may  or  may  not  be  a  proper 
party  defendant,  or  his  name  is  endorsed  on  it.  Service  of  a 
copy  of  the  writ  in  such  case  has  been  regarded  as  authority 
to  appear  in  the  suit  without  other  leave.  Parties  showing 
an  interest  in  the  litigation  who  are  not  named  in  the  pro- 
ceeding are  admitted  upon  motion,  and  often  notice  is  given 
interested  parties  without  service  of  the  writ.  I  see  no  reason 
why  they  may  not  be  required  to  appear  by  rule  of  court. 
When  the  record  is  in  court,  the  writ  is  properly  sued  out  to 
give  the  court  jurisdiction  to  proceed  in  the  litigation  and  to 
bring  in  the  parties  who  are  entitled  to  be  heard,  and  who  are 
sought  to  be  bound  by  its  judgment.     Such  was   its  effect  in 
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this  case,  and  it  was  properly  retained,  unless  the  second 
ground  of  error  is  meritorious,  viz.,  that  the  court  under  the 
first  writ  of  certiorari,  having  pronounced  its  judgment  be- 
tween the  parties  then  before  the  court  upon  the  same  subject 
of  controversy,  had  exhausted  its  power  over  that  subject,  and 
thereafter  its  jurisdiction  to  hear  other  parties  upon  the  same 
questions  was  ended,  and  it  could  not  as  between  the  prosecu- 
tor and  a  new  party  proceed  to  judgment.  It  is  said  the  mat- 
ter is  res  acJjudioata. 

Cases  were  cited  by  counsel,  in  which  the  Supreme  Court 
had  refused  to  hear  a  second  time  matters  which  the  same 
parties  had  already  litigated  under  certiorari  proceedings. 
State  v.  Jersey  City,  1  Vroom  247 ;  State  v.  Nerney,  5 
Dutcher  189;  Barnes  v.  Gibhs,  2  Vroom  318. 

But  the  record  of  the  judgment  which  the  defendant  in 
error,  who  raises  this  objection,  claims  to  be  conclusive,  does 
not  show  the  gas  light  company  to  have  been  a  party.  A 
matter  is  res  adjudicata  when  these  several  conditions  concur  : 
identity  of  the  thing  in  controversy ;  of  the  cause  of  action  ; 
of  the  persons  and  parties  to  the  action  ;  and  of  the  quality  or 
character  in  the  persons  for  or  against  whom  the  claim  is 
made.     This  wants  the  essential  of  identity  of  parties. 

The  doctrine  does  not  rest  upon  the  idea  that  the  court'& 
power  is  spent  in  the  former  proceeding.  It  is  pleadable  in 
bar  of  the  action,  not  to  the  jurisdiction  of  the  court.  Its 
ground  is,  that  the  parties  are  estopped  by  the  record  from 
again  litigating  matters  already  judicially  determined.  If  the 
estoppel  be  not  pleaded  or  brought  before  the  court,  there 
may  be  another  judgment. 

In  State  v.  Jersey  City,  supra,  the  court  was  informed 
of  its  former  judgment,  which  concluded  those  parties  by  the 
return  made  by  a  defendant.  As  estoppels  are  mutual,  bind- 
ing the  parties  and  privies,  there  is  no  estoppel  here  which 
the  gas  light  company  could  plead,  unless  by  privity  with 
a  defendant  in  that  procedure ;  it  as  well  as  the  prosecutrix 
was  concluded  by  that  judgment.  This,  it  is  presumed,  the 
company  would  not  assent  to. 
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Since  the  act  of  April  2tl,  1869,  was  passed,  remitting  par- 
ties to  the  Supreme  Court  to  test  directly  the  validity  of  pro- 
<;eeding.s  upon  which  deeds,  declarations  of  sales  and  convey- 
ances are  founded,  in  aid  of  actions  touching  the  title  to  lands, 
it  became  necessary  for  the  Supreme  Court  to  so  mould  and 
regulate  the  uses  of  the  writ  of  certiorari  as  to  meet  the  de- 
sign of  the  legislature,  and  secure  the  hearing  of  parties. 

Where  a  municipality,  whose  proceedings  are  attacked 
under  a  writ  issued  in  aid  of  ejectment,  stands  as  the  only 
party  in  the  writ,  and  it  appears  to  the  court  that  there  are 
others  in  interest  to  be  affected  by  the  controvei'sy,  they  will 
not  proceed  in  it  until  such  others  are  brought  in,  (Fleisch- 
<iuer  V.  West  Hoboken,  10  Vroom  421,)  and  that  upon  princi- 
ples of  justice  so  obvious  as  to  underlie  all  rational  systems 
of  law.  No  one  can  be  bound  without  first  being  heard. 
The  act  referred  to  was  not  intended  to  change  the  rights  of 
parties  in  such  real  litigations,  but  simply  to  turn  this  branch 
of  the  inquiry  over  to  a  forum  different  from  that  taking  cog- 
nizance of  the  main  controversy.  It  is  the  duty  of  the  court 
in  the  preservation  of  such  rights,  to  see  that  the  true  parties  to 
the  main  litigation  are  permitted  to  be  brought  into  court, 
both  to  be  heard  and  to  be  bound.  The  second  writ  was  issued 
with  that  design,  and  I  think  it  was  properly  issued,  and  that 
the  court  below  rightfully  proceeded  upon  it.  As  to  the  merits 
of  the  controversy,  I  assent  to  the  conclusions  of  the  Supreme 
Court,  that  the  notice  to  delinquent  tax-payers  was  not  in 
compliance  with  the  requirements  of  the  provisions  of  the 
city  charter  of  Newark,  and  was,  under  recognized  adjudica- 
tions, adequate  ground  for  setting  aside  the  proceedings  of 
sale.  I  deem  it  unnecessary  to  add  anything  to  the  reasons 
or  citations  of  authorities  in  support  of  it  given  by  Justice 
Van  Syckel  (7  Vroom  288)  and  those  contained  in  the  opinion 
of  Justice  Scuddor  in  this  case.  The  ground,  however,  I  am 
compelled  to  say,  seems  to  me  to  be  on  the  border  line  between 
shadow  and  substance,  and  my  assent  to  it  is  yielded  in  bowed 
submission  to  the  rule  stare  decisis. 

I  agree  with  the  judgment  of  the  Supreme  Court  as  to  the 
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effect  of  the  act  of  April  8th,  1875,  entitled  a  further  supple- 
ment to  an  act  concerning  taxes,  {Rev.,  p.  1166,)  which 
provides,  "that  in  all  cases  where  public  notice  for  aspecifie<l 
time  is  required  by  law  to  be  given  before  proceedings  are  had 
for  the  public  sale  of  lands  for  uni)aid  taxes,  no  certificate 
of  sale  or  tax  title  shall  be  set  aside  and  holden  for  nought 
by  reason  cf  any  variance  between  the  date  of  such  notice 
and  the  actual  publication  thereof;  provided  that  notice 
shall  have  been  or  shall  be  actually  given  for  the  specified 
number  of  days  prior  to  such  proceedings  for  public  sale." 
The  words  of  the  act  doubtless  make  it  neatly  appropriate 
to  a  case  with  facts  like  those  found  here,  and  if  the  de- 
fects in  these  proceedings  had  arisen  after  its  passage,  there 
could  be  no  question  as  to  its  applicability.  But  I  entirely 
agree  with  the  judgment  below,  that  it  cannot  I'elieve  these  pro- 
ceedings from  the  consequences  resulting  from  the  failure  to 
give  the  statutory  notice.  Under  established  rules  of  con- 
struction, this  law  should  be  held  to  be  prospective  only. 
The  stress  in  the  opinion  below  laid  upon  the  grammatical  con- 
struction of  the  words  "  which  shall  have  been  "  as  used  in  the 
act,  was  here  criticised  and  remarked  upon  as  an  effort  to  es- 
cape from  a  possible  or  probable  retroactive  meaning  under 
rules  of  accurate  composition  which  do  not  necessarily  control 
in  the  interpretation  of  statutes.  But  it  is  not  enough  that 
words  used  in  an  act  may  be  given  a  retrospect,  without  doing 
violence  to  their  meaning,  or  that  such  a  course  may  coincide 
with  their  common  understanding. 

Laws,  generally,  are  enacted  for  the  regulation  of  future 
affairs  and  conduct,  and  to  establish  the  basis  on  which  rights 
may  thereafter  under  them  be  rested,  and  are  not  usually  de- 
signed to  alter  or  affect  the  quality  or  legal  relations  of  past 
acts  and  concluded  transactions,  much  less  to  disturb  rights 
which  have  arisen  under  laws  running  concurrently  with  their 
birth.  Hence  we  do  not  look  for  or  expect  in  any  enactment 
that  it  shall  be  operative  as  of  time  prior  to  its  own  existence  j 
and  before  we  are  permitted  to  ascribe  to  it  such  purpose, 
there  must  be  found  in  the  law  such  clear  and  indubitable  ox- 
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pression  of  the  legislative  design  as  precludes  any  other  rea- 
sonable interpretation  of  the  words  used.  The  rule  in  the 
courts  is,  that  retroactive  effect  will  not  be  given  to  a  statute 
when  the  words  in  it  can  be  construed  as  designed  to  make  it 
prospective  only.  Williamson  v,  N.  J.  S.  R.  R.  Co.,  2  8tew.  Eq. 
311.  All  legislation  is  framed,  or  presumed  so  to  be,  in  view 
of  this  conspicuous  canon  of  construction  governing  in  courts 
where  the  duty  of  interpretation  is  reposed.  And  when  the 
legislature  intend  to  give  to  law  of  their  enactment  operation 
upon  the  past,  they  will  and  must  do  it  with  such  choice 
of  words  as  places  it  beyond  the  realm  of  doubt.  I  have  not 
examined  this  statute  in  view  of  the  question  whether,  if  retro- 
active effect  were  given  to  it,  it  would  disturb  or  impair  vested 
rights.  It  is  needless  to  say  that  it  would  be  ineffective  in 
that,  on  rules  more  cogent  than  those  of  mere  construction. 

For  the  foregoing  reasons,  I  shall  vote  to  affirm  the  judg- 
ment, with  costs. 

For  affirmance — Chief  Justice,  Depue,  Knapp,  Magie, 
Reed,  Clement,  Cole,  Kirk,  Paterson,  Whitaker.  10. 

For  reversal — None. 


WJLLIAM  H.  grove,  Jr.,  PLAINTIFF  IN  ERROR,  v.  COR- 
NELIUS VAN  DUYN  AND  CHARLES  L.  STOUT,  DEFEND- 
ANTS  IN  ERROR. 

1.  A  magistrate  is  not  liable  to  an  action  in  consequence  of  a  decision 
made  by  him  in  a  matter  which  was  colorably  though  not  really  within 
his  jurisdiction. 

2.  Neither  in  sucli  case  is  the  person  who  made  the  complaint  which  led 
to  such  decision  liable  in  an  action  of  trespass. 


On  error  to  the  Middlesex  Circuit. 


NOVEMBER  TERM,  1882.     •  655 


Grove  v.  Van  Duyn. 


This  was  an  action  for  trespass  for  assault  and  unlawful 
imprisonment.  The  defendant,  Cornelius  Van  Duyn,  pleaded 
the  general  issue  of  not  guilty  to  the  declaration,  which  was  in 
its  usual  form  in  trespass,  for  assault  and  unlawful  imprison- 
ment. 

The  defendant  Charles  L.  Stout  also  pleaded  the  general 
issue  to  the  said  declaration,  and  gave  notice  of  special  matter 
in  evidence  under  said  plea,  setting  up  that  he  was  one  of 
the  justices  of  the  peace  of  the  county  of  Middlesex,  and 
that  the  following  complaint  was  made  before  him  by  Cor- 
nelius Van  Duyn  : 

State  of  New  Jersey,  Middlesex   county,   ss.— Cornelius 
Van  Duyn,  administrator  of  Samuel  Van  Tilburgh,  deceased, 
of  the  township  of  Franklin,  county  of  Somerset,  upon  his 
oath  complains  that  on  the  1st  day  of  December,  1879,  at 
the  township  of  South  Brunswick,  in  the  county  of  Middlesex, 
Simeon  P.  Grove,  William  H.  Grove,  Jr.,  and  Jediah  Hig- 
gins,  with  force  and  arms,  did  enter  upon  the  lands  of  Samuel 
Van  Tilburgh,  deceased,  and  with  force  and  arms  did  unlaw- 
fully carry  away  about  four  hundred  bundles  of  cornstalks, 
to  the  value  of  $8,  and  were  engaged  in  carrying  other  corn- 
stalks from  said  lands  of  said  Van  Tilburgh,  deceased;  and 
therefore  he  prays  that  the  said  Simeon  P.  Grove,  William 
H.  Grove,  Jr.,  and  Jediah  Higgins  may  be  apprehended  and 
held  to  answer  said  complaint  and  dealt  with  as  law  and  jus- 
tice may  require. 

^  C.  Van  Duyn, 

Administrator 

Sworn  and  subscribed  before  me  this  Ist  day  of  December, 

1879. 

Chas.  L.  Stout, 

Jiistice  of  the  Peace, 

Stout,  as  such  justice,  thereupon  is^ied  his  warrant  in  the 
ordinary  form,  directing  the  said,  two  persons  and  the  said 
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Higgins  to  be  brought  before  him  to  answer  the  said  com- 
plaint ;  and  such  three  persons  having  been  arrested  by  a 
constable,  on  such  warrant,  and  being  brought  before  said  jus- 
tice, and  having  waived  an  examination,  were  by  him  com- 
mitted to  the  jail  of  the  county  for  the  cause  mentioned  in  the 
complaint,  to  await  the  action  of  the  next  grand  jury.  Having 
given  bail  the  next  day  the  persons  so  arrested  were  dis- 
charged, and  thereupon  one  of  them,  William  H.  Grove,  Jr., 
brought  this  suit  in  trespass  for  the  above-mentioned  im- 
prisonment. At  the  trial  the  plaintiff  was  non-suited,  and  ta 
review  that  judgment  this  writ  of  error  was  brought. 

For  the  plaintiff  in  error,  A.  V.  Schenck  and  E.  T.  Green. 

For  the  defendants  in  error,  J.  H.  Stewart. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J.  Most  of  the  general  principles  of  law 
pertaining  to  tiiat  branch  of  this  controversy  which  relates  to 
the  alleged  liability  of  the  defendant  in  this  suit,  who  was  a 
justice  of  the  peace,  are  so  completely  settled  as  not  to  be 
open  to  discussion.  The  doctrine  that  an  action  will  not  lie 
against  a  judge  for  a  wrongful  commitment,  or  for  an  errone- 
ous judgment,  or  for  any  other  act  made  or  done  by  him  in 
his  judicial  capacity,  is  as  thoroughly  established  as  are  any 
other  of  the  primary  maxims  of  the  law.  Such  an  exemption 
is  absolutely  essential  to  the  very  existence,  in  any  valuable 
form,  of  the  judicial  office  itself;  for  a  judge  could  not  be 
either  respected  or  independent  if  his  motives  for  his  official 
actions  or  his  conclusions,  no  matter  how  erroneous,  could  be 
put  in  question  at  the  instance  of  every  malignant  or  disap- 
pointed suitor.  Hence  we  find  this  judicial  immunity  has 
been  conferred  by  the  laws  of  every  civilized  people.  That 
it  exists  in  this  state  in  its  fullest  extent,  has  been  repeatedly 
declared  by  our  own  courts.  Such  was  pronounced  by  the  Su- 
preme Court  to  be  the  ^mitted  principle  in  the  case  of  Little 
v.  Moore,  1  South.  75 ;  Taylor  v.  Doi-emvs,  1  Harr.  473 ;  Man- 
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gold  V.  Thorpe,  4  Vroom  134 ;  and  by  this  court  in  Lojtus  v. 
Fraz,  14  Vroom  667.  To  this  extent  there  is  no  uncertainty 
or  difficulty  whatever  in  the  subject. 

But  the  embarrassment  arises  where  an  attempt  is  made  to 
express  witli  perfect  definiteness  when  it  is,  that  acts  done  by 
a  judge  and  which  purport  to  be  judicial  acts,  are  such  within 
the  meaning  of  the  rule  to  which  reference  has  just  been  made. 

It  is  said  everywhere  in  the  text-books  and  decisions,  that 
the  officer,  in  order  to  entitle  himself  to  claim  the  immunity 
that  belongs  to  judicial  conduct,  must  restrict  his  action  within 
the  bounds  of  his  jurisdiction,  and  jurisdiction  has  been  defined 
to  be  "  the  authority  of  the  law  to  act  officially  in  the  particular 
matter  in  hand."     Cooky  on  Torts  417.     But  these  maxims, 
although  true  in  a  general  way,  are  not  sufficiently  broad  to 
embrace  the  principle  of  immunity  that  appertains  to  a  court 
or  judge  exercising  a  general  authority.     Their  defect  is  that 
they  leave  out  of  the  account  all  those  cases  in  which  the 
officer  in  the  discharge  of  his  public  duty  is  bound  to  decide 
whether  or  not  a  particular  case,  under  the  circumstances  as 
presented  to  him,  is  within  his  jurisdiction,  and  he  falls  into 
error  in  arriving  at  his  conclusion.     In  such  instance,  the 
judge,  in  point  of  fact  and  law,  has  no  jurisdiction  according, 
to  the  definition  just  given,  over  "the  particular  matter  in 
hand,"  and  yet,  in  my  opinion,  very  plainly  he  is  not  respon- 
sible for  the  results  that  wait  upon  his  mistake.     And  it  is 
upon  this  precise  point  that  we  find  confusion  in  the  decisions. 
There  are  certainly  cases  which  hokl  that  if  a  magistrate  in 
the  regular  discharge  of  his  functions,  causes  an  arrest  to  be 
made  under  his  warrant  on  a  complaint  which  does  not  con- 
tain the  charge  of  a  crime  cognizable  by  him,  he  is  answerable 
in  an  action  for  the  injury  that  has  ensued.     But  I  think  these 
cases  are  deflections  from  the  correct  rule ;  they  make  no  allow- 
ance for  matters  of  doubt  and  difficulty.    If  the  facts  presented 
for  the  decision  of  the  justice  are  of  uncertain  signification 
with  respect  to  their  legal  effect,  and  he  decides  one  way,  and 
exercises  a  cognizance  over  the  case ;  if  the  superior  court  m 
which  the  question  arises  in  a  suit  against  the  justice  differs 
Vol.  XV.  2  t 
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with  him  on  this  close  legal  question,  is  he  open,  by  reason  of 
his  error,  to  an  attack  by  action?  If  the  officer's  exemption 
from  liability  is  to  depend  on  the  question  whether  he  had 
jurisdiction  over*  the  particular  case,  it  is  clear  that  such 
officer  is  often  liable  under  such  conditions,  because  the  higher 
court,  in  deciding  a  doubtful  point  of  law,  may  have  declai-ed 
that  some  element  was  wanting  in  the  complaint  which  was 
essential  to  bring  this  case  within  the  judicial  competency  of 
the  magistrate.  But  there  are  many  decisions  which,  perhaps, 
without  defining  any  very  clear  rule  on  the  subject,  have 
maintained  that  the  judicial  officer  was  not  liable  under  such 
conditions.  The  very  copious  brief  of  the  counsel  of  the  de- 
fendants abounds  in  such  illustrations.  As  an  example,  we 
may  refer  to  the  old  case  of  Gwynne  v.  Poole,  2  Lutw.  387, 
in  which  it  was  held  that  the  justice  was  justified  because  he 
had  reason  to  believe  that  he  had  jurisdiction,  although  there 
was  an  arrest  in  an  action  which  arose  out  of  the  justice's 
jurisdiction.  This  case  has  been  since  approved  in  Kemp  v. 
Neville,  10  G  B.  {N.  S.)  550.  Here,  if  the  test  of  official 
liability  had  been  tlie  mere  fact  of  the  right  to  take  cognizance 
over  the  particular  matter  in  hand,  considered  in  the  light  of 
strict  legal  rules,  this  decision  would  have  been  the  opposite 
of  what  it  is.  In  the  same  way  the  subject  is  elucidated  in 
Brittain  v.  Kinnard,  1  B.  &  B.  432,  the  facts  being  a  con- 
viction by  a  jus-tice  of  a  person  of  having  gunpowder  in  a 
certain  boat,  a  special  act  authorizing  the  detention  of  any 
suspected  boat;  and  when  the  magistrate  was  sued  in  trespass 
for  an  illegal  conviction,  it  was  declared  that  the  plaintiff,  in 
order  to  show  the  defendants'  want  of  cognizance  over  the 
proceedings  leading  to  the  conviction,  could  not  give  evidence 
that  the  craft  in  question  was  a  vessel  and  not  a  boat,  because 
the  justice  had  judicially  determined  that  point.  And  in 
this  case  likewise,  the  test  of  jurisdiction  in  the  magistrate  in 
point  of  fact  and  of  law,  was  rejected;  an  inquiry  into  the 
authority  by  force  of  which  the  proceedings  had  been  taken 
being  disallowed  for  the  reason  that  such  question  had  been 
passed  upon  by  the  magistrate  himself,  the  point  being  before 
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him  for  adjudication.  The  same  doctrine  was  j)roraulged  in 
explicit  and  forcible  terms  by  Mr.  Justice  Field,  delivering 
the  opinion  of  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Bradley  v.  Fisher,  13  Wall.  335,  this  being  his  lan- 
guage :  "  If  a  judge  of  a  criminal  court,  invested  with  general 
criminal  jurisdiction  over  offences  committed  within  a  certain 
district,  should  hold  a  particular  act  to  be  a  public  offence 
which  it  is  not,  and  proceed  to  the  arrest  and  trial  of  a  party 
charged  with  such  act,  *  *  *  qq  personal  liability  to 
civil  action  for  such  acts  would  attach  to  the  judge,  although 
those  acts  would  be  in  excess  of  his  jurisdiction,  or  of  the 
jurisdiction  of  the  court  held  by  him,  for  these  are  particulars 
for  his  judicial  consideration,  whenever  this  general  jurisdic- 
tion over  the  subject  matter  is  invoked." 

These  decisions,  in  my  estimation,  stand  upon  a  proper 
footing,  and  many  others  of  the  same  kind  might  he  referred 
to,  but  such  course  is  not  called  for,  as  it  must  be  admitted 
that  there  is  much  contrariety  of  results  in  this  field,  and  the 
references  above  given  are  amply  sufficient  as  illustrations  for 
my  present  purposes.  The  assertion,  I  think,  may  be  safely 
made,  that  the  great  weight  of  judicial  opinion  is  in  opposi- 
tion to  the  theory  that  if  a  judge,  as  a  matter  of  law  and  fact, 
has  not  jurisdiction  over  the  particular  case,  that  thereby,  in 
all  cases,  he  incurs  the  liability  to  be  sued  by  any  one  injuri- 
ously affected  by  his  assumption  of  cognizance  over  it.  The 
doctrine  that  an  officer  having  general  powers  of  judicature, 
must,  at  his  peril,  pass  upon  the  question,  which  is  often  one 
difficult  of  solution,  whether  the  facts  before  him  place  the 
given  case  under  his  cognizance,  is  as  unreasonable  as  it  is 
impolitic.  Such  a  regulation  would  be  applicable  alike  to  all 
courts  and  to  all  judicial  officers  acting  under  a  general  au- 
thority, and  it  would  tiius  involve  in  its  liabilities  all  tribunals 
except  those  of  last  resort.  It  would  also  subject  to  suit  per- 
sons participating  in  the  execution  of  orders  and  judgments 
rendered  in  the  absence  of  a  real  ground  of  jurisdiction.  By 
force  of  such  a  rule,  if  the  Supreme  Court  of  this  state,  upon 
a  writ  being  served  in  a  certain  manner,  should  declare  that 
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it  acquired  jurisdiction  over  the  defendant,  and  judgment 
should  be  entered  by  default  against  him,  and  if,  upon  error 
brought,  this  court  should  reverse  such  judgment  on  the 
ground  tiiat  the  service  of  the  writ  in  question  did  not  give 
the  inferior  court  jurisdiction  in  the  case,  no  reason  can  be  as- 
signed Avhy  the  justices  of  the  Supreme  Court  should  not  be 
liable  to  suit  for  any  injurious  consequence  to  the  defendant 
proceeding  from  their  judgment.  As  I  have  said,  in  my 
judgment,  the  jurisdictional  test  of  the  measure  of  judicial 
responsibility  must  be  rejected. 

Nevertheless,  it  must  be  conceded  that  it  is  also  plain  that 
in  many  cases  a  transgression  of  the  boundaries  of  his  juris- 
diction by  a  judge,  will  impose  upon  him  a  liability  to  an 
action  in  favor  of  the  person  who  has  been  injured  by  such 
excess.  If  a  magistrate  should,  of  his  own  motion,  without 
oath  or  complaint  being  made  to  him,  on  mere  hearsay,  issue 
a  warrant  and  cause  an  arrest  for  an  alleged  larceny,  it  cannot 
be  doubted  that  the  person  so  illegally  imprisoned  could  seek 
redress  by  a  suit  against  such  officer.  It  would  be  no  legal 
answer  for  the  magistrate  to  assert  that  he  had  a  general  cog- 
nizance over  criminal  offences,  for  the  conclusive  reply  would 
be,  that  this  particular  case  was  not,  by  any  form  of  proceeding, 
put  under  his  authority. 

From  these  legal  conditions  of  the  subject  my  inference  is, 
that  the  true  general  rule  with  respect  to  the  actionable  re- 
sponsibility of  a  judicial  officer  having  the  right  to  exercise 
general  powers,  is,  that  he  is  so  responsible  in  any  given  case 
belonging  to  a  class  over  which  he  has  cognizance,  unless  such 
case  is  by  complaint  or  other  proceeding  put  at  least  colorahly 
under  his  jurisdiction.  Where  the  judge  is  called  upon  by 
the  facts  before  him  to  decide  whether  his  authority  extends 
over  the  matter,  such  an  act  is  a  judicial  act,  and  such  officer 
is  not  liable  in  a  suit  to  the  person  affected  by  his  decision, 
whether  such  decision  be  right  or  wrong.  But  when  no  facts 
are  present,  or  only  such  facts  as  have  neither  legal  value  nor 
color  of  legal  value  in  the  affair,  then,  in  that  event,  for  the 
magistrate  to  take  jurisdiction  is  not,  in  any  manner,  the  per- 
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formance  of  a  judicial  act,  but  simply  the  commission  of  an 
unofficial  wrong.  This  criterion  seems  a  reasonable  one ;  it 
protects  a  judge'against  the  consequences  of  every  error  of 
judgment,  but  it  leaves  him  answerable  for  the  commission 
<if  wrong  that  is  practically  wilful ;  such  protection  is  neces- 
sary to  the  independence  and  usefulness  of  the  judicial  officer, 
and  such  responsibility  is  important  to  guard  the  citizen 
against  official  oppression. 

The  application  of  the  above-stated  rule  to  this  case  must, 
obviously,  result  in  a  judgment  affirming  the  decision  of  the 
Circuit  judge.  There  was  a  complaint,  under  oath,  before 
this  justice,  presenting  for  his  consideration  a  set  of  facts  to 
which  it  became  iiis  duty  to  apply  the  law.  The  essential 
things  there  stated  were,  that  the  plaintifiP,  in  combination  with 
two  other  persons,  "with  force  and  arms,"  entered  upon  cer- 
tain lands,  and  "  with  force  and  arms  did  unlawfully  carry 
away  about  four  hundred  bundles  of  cornstalks,  of  the  value," 
<fec.,  and  were  engaged  in  carrying  other  cornstalks  from  said 
lands.  By  a  statute  of  this  state,  {Rev.,  p.  244,  §  99,)  it  is 
<ieclared  to  be  an  indictable  offence,  "  if  any  person  shall 
wilfully,  unlawfully  and  maliciously"  set  fire  to  or  burn, 
carry  off  or  destroy  any  barrack,  cock,  crib,  rick  or  stack  of 
hay,  corn,  wheat,  rye,  barley,  oats  or  grain  of  any  kind,  *  * 
or  any  trees,  herbage,  growing  grass,  hay  or  other  vegetables, 
&c.  Now,  although  the  misconduct  described  in  the  com- 
plaint is  not  the  misconduct  described  in  this  act,  nevertheless 
the  question  of  their  identity  was  colorahly  before  the  magis- 
trate, and  it  was  his  duty  to  decide  it ;  and  under  the  rule 
above  formulated,  he  is  not  answerable  to  the  person  injured 
for  his  erroneous  application  of  the  law  to  the  case  that  was 
before  him. 

As  to  the  other  defendant,  all  he  did  was  to  make  his  com- 
plaint on  oath  before  the  justice,  setting  forth  the  facts  truly, 
and  for  such  an  act  he  could  not  be  held  liable  for  the  judicial 
action  which  ensued,  even  if  such  action  had  been  extra- 
judicial. But  as  the  case  was,  as  we  have  seen,  brought 
within  the  jurisdiction  of  the  judicial  officer,  neither  this  de- 
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fendant,  nor  any  other  person  could  be  treated  as  a  trespasser 
for  his  co-operation  in  procuring  a  decision  and  commitmenfe 
which  were  valid  in  law,  until  they  had  been  set  aside  by  a 
superior  tribunal. 

Let  the  judgment  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice^ 
Depue,  Dixon,  Knapp,  Magie,  Parker,  Reed,  Van 
Syckel,  Clement,  Cole,  Kirk,  Green,  Paterson.     14.. 

For  reversal — None. 


SAMUEL  V.  ADAMS,   SHERIFF,  v.  HAMILTON  DISSTON. 

.  A  writ  of  error  will  lie  upon  an  order  of  the  court  directing  the 
sheriff"  to  pay  to  the  plaintiff  in  execution  the  money  due  him  on  the 
execution. 

.  When  a  sheriff  has  taken  an  ample  bond  of  indemnity  from  the  plain- 
tiff in  execution  to  indemnify  him  against  liability  for  selling  under 
the  execution  goods  not  the  property  of  the  defendant  in  execution, 
he  must  look  to  the  bond  as  security  against  the  claim  of  third  persons. 
In  such  a  case,  the  sheriff  cannot,  in  an  action  against  him  by  the 
plaintiff  in  execution  to  recover  the  amount  realized  from  a  sale  under 
the  execution,  set  up  the  title  of  a  third  person  to  the  property  sold, 
unless  he  has  been  sued  by  the  adverse  claimant,  and  a  recovery  has 
been  had  against  him  for  wrongfully  selling  the  property. 

.  A  sheriff"  selling  goods  under  an  execution,  and  delivering  them  to 
purchasers  without  payment  of  the  price,  is  answerable  for  the  amount 
of  the  sales  in  an  action  of  aHSumpsil  for  money  had  and  received,  and 
may  be  proceeded  against  by  a  rule  to  pay  over  the  amount  of  the 
sales  to  the  plaintiff  in  execution.  In  neither  proceeding,  whether  by 
rule  or  action,  will  an  officer  who  has  sold  property  levied  on,  be 
allowed  to  defeat  the  riglit  of  the  plaintiff  in  execution  to  receive  the 
proceeds  of  the  sale,  by  showing  that  he  wrongfully  gave  the  purchasers 
a  credit  or  permitted  them  to  take  the  property  without  paying  thfr 
purcliase  money. 

.   Lomersoa  v.  Huffman,  1  Butcher  G25,  distinguished. 
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On  error  to  the  Supreme  Court. 

The  plaintiff  in  error  is  sheriff  of  the  county  of  Atlantic. 
As  such  sheriff,  he  received  a  writ  o£  fieri  facias,  issued  out 
of  the  Supreme  Court,  on  a  judgment  recovered  by  Disston 
against  one  George  Strauck.  He  made  return  that  under  and 
by  virtue  of  the  writ,  he  had  levied  on,  and,  June  14th,  1879, 
sold  two  barouches  of  the  defendant  to  David  Dunn  for 
Richard  Doughty  and  John  B.  Champion,  for  $335 ;  but  the 
said  David  Dunn,  Richard  Doughty  and  John  B.  Champion 
refused  to  pay  the  said  sum  of  $335  for  said  barouches, 
or  any  part  of  the  said  sum  of  money  due  the  said  sheriff 
under  said  execution. 

Doughty  and  Champion  claimed  to  be  owners  of  the 
barouches,  and  made  to  the  sheriff  a  claim  of  property  therein. 
The  sheriff  refused  to  sell  until  indemnified  by  the  plaintiff  in 
execution.  The  indemnity  was  given,  and  the  barouches 
were  sold  by  the  sheriff  at  public  sale  on  the  14th  of  June, 
1879.  Doughty  and  Champion  became  the  purchasers  for 
the  price  of  $335.  The  sheriff  delivered  the  barouches  to 
the  purchasers  without  payment  of  the  purchase  money. 

The  Supreme  Court,  after  rule  to  show  cause  and  deposi- 
tions taken,  ruled  the  sheriff  to  pay  over  the  money  for  which 
the  property  was  sold.  Disston  v.  Strauck,  13  Vroom  546. 
From  this  order  the  sheriff  sued  out  this  writ  of  error. 

For  the  plaintiff  in  error,  H.  L.  Slape. 

Contra,  A.  H.  Sharp. 

The  opinion  of  the  court  was  delivered  by 

Dkpue,  J.  That  a  writ  of  error  will  lie  in  this  case  is  in- 
disputable. The  court  below  adjudged  the  liability  of  the 
sheriff  for  the  money  in  question  as  a  matter  of  legal  right, 
and  drdered  him  to  pay  the  money  over.  The  order  is  a 
finality,  and  is  in  the  nature  of  a  final  judgment.  A  writ  of 
error  will  lie  upon  such  a  decision.  Eames  v.  Stiles,  2  Vroom 
490. 
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The  plaintiff  in  error  contends  that  the  order  is  erroneous 
on  several  grounds, 

Fh'st.  That  the  defendant  in  execution  did  not  own  the 
property  sold,  and  the  purchasers  took  no  title  under  the  sale. 
In  HopJcins  v.  Chandler,  2  Harr.  299,  such  a  defence  was 
allowed  to  the  sheriff  in  proceedings  to  amerce  him  for  not 
paying  over  money.  That  case  does  not  apply.  Here  the 
sheriff  took  a  bond  of  indemnity  from  the  plaintiff  in  execu- 
tion, which  was  ample  security  to  him  for  any  liability  he 
might  incur  from  selling  goods  not  the  property  of  the  de- 
fendant in  execution.  Upon  receiving  such  indemnity,  the 
statute  makes  it  the  duty  of  the  sheriff'  to  proceed  and  sell 
the  goods  levied  on.  Rev.  395,  §  33;  Harrison  v.  Alien,  11 
Vroom  556.  Having  obtained  indemnity,  the  sheriff  must 
look  to  it  as  security  against  the  claims  of  third  persons,  un- 
less he  has  been  sued  by  the  adverse  claimant,  and  a  recovery 
has  been  had  against  him  for  wrongfully  selling  the  property. 
Newland  v.  Baker,  21  Wend.  264. 

Second.  That  this  rule  was  improvidently  granted,  the  sheriff 
not  having  actually  received  the  money,  and  that,  therefore, 
the  remedy  of  the  plaintiff  in  execution  was  by  action  for  non- 
performance of  duty  or  by  amercement.  Lomerson  v.  Huff- 
man, 1  Dutcher  625,  was  cited  to  sustain  this  contention.  In 
that  case,  a  writ  of  attachment  had  been  served  upon  a  con- 
stable with  respect  to  money  alleged  to  be  in  his  hands  as 
surplus  money  arising  from  the  sale  of  property  of  the  de- 
fendant in  the  attachment.  It  appeared  that  the  officer  had 
sold  the  personal  property  of  the  defendant  in  the  attachment 
by  virtue  of  sundry  executions  against  him,  to  an  amount  ex- 
ceeding the  sum  due  on  the  executions,  but  that  under  an 
arrangement  between  the  plaintiffs  in  execution  and  adverse 
claimants  of  the  property,  the  bids  were  to  be  considered  good 
or  not  according  as  the  title  might  be  determined  in  a  suit 
pending  in  New  York,  and  that  the  officer,  therefore,  had  re- 
ceived no  money  for  the  property  sold.  The  officer  would 
not  become  a  debtor  to  the  defendant  in  execution  for  surplus 
money  until  he  received  the  money,  and  it  is  clear  that  he 
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was  not  liable  to  garnishment  with  respect  to  moneys  due  and 
owing  to  the  defendant  in  the  attachment  unless  he  had  the 
money  actually  in  hand.  The  right  of  the  plaintiff  in  exe- 
cution and  his  remedy  against  the  officer  depend  on  diflfereut 
grounds. 

Mildmay  v.  Smith,  2  Saund.  343,  is  the  leading  case.  The 
sheriff  to  whom  an  execution  had  been  delivered,  returned 
that,  by  his  bailiffs,  he  had  seized  divers  goods  and  chattels 
of  the  defendant  in  execution,  to  the  value  of  £160,  and  that 
they  were  rescued  out  of  their  custody  so  that  he  could  not 
levy  the  debt.  The  plaintiffs  in  execution  proceeded  against 
the  sheriff  by  sch^e  facias  to  recover  execution  against  him  for 
the  said  £160.  The  sheriff  demurred.  The  court  held  the 
proceeding  against  the  sheriff  to  have  been  well  taken,  "  for 
the  sheriff,  by  his  return  of  the  rescue,  has  put  the  plaintiffs 
to  the  end  of  their  suit,  for  they  cannot  sue  out  a  new  exe- 
cution, except  for  the  surplus  over  and  above  the  £160."  It 
was  added  by  the  court  that  "  true  it  is,  that  if  the  sheriff 
do  not  misbehave  himself,  he  is  not  chargeable  in  debt  or 
sdre  facias,  unless  it  appears  by  his  return  that  he  has  the 
money  in  his  hands,  *  *  *  but  it  is  otherwise  here,  for 
he  has  suffered  the  goods  to  be  rescued  out  of  his  hands,  which 
is  a  great  fault  in  him."  Mildmay  v.  Smith  was  followed  in 
Clei'Jc  V,  Withers,  2  Ld.  Raym.  1072,  and  was  approved  in 
Siimson  v.  Farnham,  L.  R.,  7  Q.  B.  181. 

The  reasoning  upon  which  Mildmay  v.  Smith  was  decided, 
applies  to  this  case.  The  sheriff  sold  the  property  under  the 
execution  for  the  sum  of  $335.  To  that  extent  the  execution 
was  satisfied  by  the  sale,  and  the  plaintiff  could  not  issue  a 
new  execution  except  for  the  balance  remaining  due.  If  the 
plaintiff  allowed  the  property  after  sale  to  get  into  the  hands 
of  the  purchaser  without  payment,  he  was  as  much  in  fault 
as  if  he  had  suffered  it  to  be  rescued.  Accordingly,  in  Den- 
ton V.  Livingston,  9  Johns.  96,  the  court  held  that  if  the  sheriff 
deliver  to  the  purchaser  goods  seized  and  sold  under  execu- 
tion without  receiving  the  money,  he  is  answerable  for  the 
amount  of  the  sale   in  an    action  of  assumpsit   for   money 
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had  and  received.  A  rule  on  the  sheriff  to  pay  over  the 
money  has  taken  the  place  of  the  cumbersome  proceeding  at 
common  law  by  scire  facias,  and  is  a  remedy  concurrent  with 
an  action  of  assumpsit.  In  neither  proceeding,  whether  by 
rule  or  action,  will  an  officer  who  has  sold  the  property  levied 
on,  be  allowed  to  defeat  the  right  of  the  plaintiff  in  the  exe- 
cution to  receive  the  proceeds  of  the  sale,  by  showing  that  he 
wrongfully  gave  the  purchaser  a  credit,  or  permitted  him  to 
take  the  property  without  paying  the  purchase  money. 

Third.  The  sheriff  contends  that  the  delivery  of  the  property 
to  the  purchasers  without  payment  of  the  price  bid,  was  by 
the  consent  of  the  attorney  of  the  plaintiff  in  execution.  This 
contention  is  not  sustained  in  fact.  The  fair  import  of  the 
depositions  taken  under  the  rule  to  show  cause  is,  that  the 
sheriff  agreed  to  give  Mr.  Doughty  time  to  pay  until  the  next 
week,  for  the  reason  that  he  did  not  have  the  money  with 
him,  and  wanted  to  see  Mr.  Slape,  and  that  the  plaintiff's  at- 
torney merely  consented  to  receive  the  money  for  the  sheriff 
to  accommodate  the  latter. 

The  rule  is  informal  in  directing  the  money  to  be  paid  inta 
court,  instead  of  to  the  plaintiff  in  execution,  but  this  infor- 
mality has  done  the  sheriff  no  harm. 

The  judgment  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  De- 
PUE,  Parker,  Reed,  Van  Syckel,  Clement,  Cole. 
Kirk,  Pateeson,  Whitaker.     11. 

For  reversal — None. 
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WILLIAM  A.  HAMMER,  PLAINTIFF  IN  ERROR,  v.  STATE,  MAR- 
CUS S.  RICHARDS,  RELATOR,  DEFENDANT  IN  ERROR. 

JAMES  BUCHANAN,  PLAINTIFF  IN  ERROR,  v.  STATE,  GEORGE 
W.  TAYLOR,  RELATOR,  DEFENDANT  IN  ERROR. 

GUSTAVUS  WIEDENMAYER,  PLAINTIFF  IN  ERROR,  v.  STATE^ 
FRANCIS  QUIN,  RELATOR,  DEFENDANT  IN  ERROR. 

1.  The  act  of  1878,  p.  329,  entitled  "An  act  relating  to  an  assessment  and 
revision  of  taxes  in  cities  in  this  state,"  is  a  special  act  regulating  the 
internal  affairs  of  three  cities  alone,  and,  as  such,  it  is  in  contravention^ 
of  the  constitutional  prohibition. 

2.  Under  our  constitution  there  can  be  no  such  thing  as  local  or  special 
legislation  to  regulate  the  internal  affairs  of  municipalities,  but  all  leg- 
islation to  that  end  must  be  general  and  applicable  alike  to  all. 

3.  No  departure  frum  this  rule  can  be  justified,  except  where,  by  reason 
of  the  existence  of  a  substantial  difference  between  municipalities,  a 
general  law  would  be  inappropriate  to  some,  while  it  would  be  appro- 
priate to  and  desirable  for  others. 

4.  In  such  a  case,  the  municipalities  in  which  the  peculiarity  exists 
would  constitute  a  class,  and  the  legislation  would  in  fact  be  general, 
because  it  would  apply  to  all  to  which  it  would  be  appropriate. 

5.  Distinctions  which  do  not  arise  from  substantial  differences— differ- 
ences so  marked  as  to  call  for  separate  legislation— constitute  no  ground 
for  supporting  such  legislation. 

6.  Notwithstanding  the  fact  that  in  proceedings  upon  information  in  the 
matter  of  quo  warranto  the  usurpation  be  not  continued  to  the  trial, 
there  should  be  judgment  of  ouster. 


In  error  to  the  Supreme  Court.     For  opinion  of  Supreme- 
Court,  see  13  Vroom  435. 

For  the  plaintiffs  in  error,  Henry  Young. 

For  the  defendant  in  error,  B.  C.  Potts. 

The  opinion  of  the  court  was  delivered  by 
The    Chancellor.      The    question   in   these    cases   is^ 
whether  the  plaintiffs  in  error  are  lawful  members  of  the 
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board  of  assessment  and  revision  of  taxes  of  the  city  of 
Newark.  The  relators,  by  the  informations,  claim  that  they 
themselves  are  lawful  members  of  the  board,  and  that  the 
plaintiffs  in  error  are  not,  but  have  usurped  their  places.  The 
relators  claim  to  be  entitled  by  virtue  of  an  election  under  the 
provisions  of  an  act  passed  in  1866,  entitled  "An  act  relating 
to  the  assessment  and  revision  of  taxes  in  the  city  of  Newark." 
Pamph.  L.  1866,  p.  446.  That  act,  by  its  first  section,  pro- 
vides that  for  the  purpose  of  assessing  taxes  in  Newark  and 
revising  them,  a  board,  to  be  known  as  "  The  Board  of 
Assessment  and  Revision  of  Taxes  in  the  city  of  Newark," 
be  constituted,  to  consist  of  five  persons,  four  of  them  to  be 
elected  at  the  annual  charter  elections  in  the  city,  and  the 
fifth  to  be  appointed  by  the  common  council  on  the  nomina- 
tion of  the  mayor.  The  board  is  charged  with  the  duties 
\vhich,  previously  to  the  passage  of  the  act,  were  imposed  on 
the  assessors  of  the  wards,  the  board  of  assessors  and  the  com- 
missioners of  appeal  in  cases  of  taxation,  all  of  which  officers 
were  abolished  by  the  act.  The  act  names  four  of  the  mem- 
bers of  the  first  board,  and  provides  for  the  appointment  of 
the  other;  and  that  at  the  charter  election  of  1867,  and  every 
year  afterwards,  two  members  of  the  board  shall  be  elected, 
■each  to  hold  his  office  for  two  years  from  the  first  Tuesday 
:after  the  1st  day  of  January  succeeding  the  election.  As  be- 
fore stated,  the  relators  claim  to  have  been  elected  under  that 
act.  On  the  other  hand,  the  plaintiffs  in  error  claim  the  office 
Hinder  an  act  approved  April  5th,  1878,  entitled  "An  act  re- 
lating to  the  assessment  and  revision  of  taxes  in  cities  in  this 
state."  Pamph.  L.  1878,  p.  329.  By  that  act  it  is  provided 
that  in  any  city  of  this  state  where  a  board  of  assessment  and 
revision  of  taxes  existed  at  the  passage  of  the  act,  the  board 
should  thereafter  consist  of  four  members,  resident  electors 
of  the  city;  that  the  members  of  the  board  should  be  nomi- 
nated by  the  mayor  and  confirmed  by  the  common  council, 
and  should  hold  their  office  for  the  term  of  four  years  from 
the  date  of  their  appointment;  that  in  making  the  first  ap- 
pointment, the  mayor  should  nominate   two   of  the   board 
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for  the  term  of  three  years,  and  two  for  the  term  of  four 
years,  and  in  case  of  any  vacancy  thereafter,  from  whatever 
cause,  it  should  be  filled  as  therein  provided  for  the  residue 
of  the  term ;  that  in  all  cities  where  boards  of  assessment  and 
revision  of  taxes  existed  at  the  passage  of  the  act,  the  terms 
of  office  of  the  members  of  the  board  should  terminate  on  the 
appointment  of  their  successors,  who,  it  was  provided,  should 
be  appointed  immediately  after  the  passage  of  the  act. 

The  question  discussed  on  the  argument  of  these  cases  in 
this  court,  was  whether  the  last-mentioned  act  is  in  contra- 
vention of  that  clause  of  the  constitution  which  prohibits  the 
enactment  of  any  local  or  special  law  "  regulating  the  internal 
affairs  of  towns  and  counties."  Const.,  art.  1  V.,  §  7,  p?.  11. 
The  object  in  adopting  that  provision,  was  to  prevent  particu- 
lar legislative  interference  in  the  internal  affairs  of  municipali- 
ties. The  evil  which  it  was  intended  to  remedy  was  the 
making  of  changes  by  the  legislature  in  the  system  of  govern- 
ment of  municipalities,  sometimes  at  the  instance  of  only  a 
few,  and  perhaps  to  the  detriment  of  the  many,  changes  which 
were  not  only  frequent  and  disturbing,  but  often  prejudicial 
to  good  government  and  the  interest  of  the  tax-payers.  The 
provision  under  consideration  was  designed  to  put  it  out  of 
the  power  of  the  legislature  to  make  any  changes  in  the  system 
of  government  of  any  particular  municipality  by  separate 
legislation.  Besides  the  other  manifest  advantages,  thus  is 
secured  watchful  scrutiny  of  all  proposed  changes,  additions 
or  innovations ;  for  they  will  affect  not  only  the  citizens  of  the 
particular  municipality  or  municipalities  in  which  they  origi- 
nate, but  also  those  of  all  others  to  which  they  will  be  appli- 
cable. Normally,  there  can  be,  under  our  constitution,  no 
such  thing  as  local  or  special  legislation  to  regulate  the  internal 
affairs  of  municipalities ;  but  all  legislation  to  that  end  must 
be  general  and  applicable  alike  to  all.  Nor  can  any  departure 
from  the  rule  be  justified,  except  where,  by  reason  of  the 
existence  of  a  substantial  difference  between  municipalities,  a 
general  law  would  be  inappropriate  to  some,  while  it  would 
be  appropriate  to  and  desirable  for  others.     There  it  would 
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be  warranted,  not  only  by  the  necessities  of  the  situation,  but 
by  a  reasonable  construction  of  the  constitutional  provision. 
In  such  a  case,  the  municipalities  in  which  the  peculiarity 
€xists,  would  constitute  a  class,  and  the  legislation  would  in 
fact  be  general,  because  it  would  apply  to  all  to  which  it 
would  be  appropriate.  But  distinctions  which  do  not  arise 
from  substantial  differences — differences  so  marked  as  to  call 
for  separate  legislation — constitute  no  ground  for  supporting 
such  legislation.  The  mere  fact  that  there  are  some  munici- 
palities, some  of  the  internal  affairs  of  which  are  conducted 
by  means  of  boards,  perhaps  of  the  same  or  like  character, 
while  it  might  warrant  separate  legislation  as  to  the  conduct 
of  those  boards,  would  not  warrant  separate  legislation  of  so 
important  and  radical  a  character  as  that  under  consideration. 
Here  the  legislature  has  attempted,  by  separate  legislation  for 
three  cities  alone  at  most,  to  legislate*existing  officers  out  of  office, 
and  substitute  for  the  existing  method  of  selecting  such  officers  a 
new  and  entirely  different  one,  to  dismiss  from  office  those 
whom  tiie  people  had  lawfully  chosen,  to  make  way  for  others 
to  be  appointed  in  a  different  way  provided  by  the  legislature. 
How  does  the  fact  that  the  taxes  are  assessed  by  a  board  of 
assessors  in  one  or  more  municipalities  constitute  such  a  differ- 
ence between  those  municipalities  and  the  others  where  the 
taxes  are  assessed  by  individual  assessors,  as  to  warrant  the 
legislature  in  specially  interfering  in  the  affairs  of  the  former  to 
such  an  extent  as  it  has  attempted  to  do  in  the  legislation  under 
consideration?  To  justify  separate  legislation  for  towns  or 
counties,  there  must  be  something  in  the  subject  matter  of  the 
enactment  to  call  for  and  necessitate  such  separate  legislation. 
As,  for  example,  there  are  in  certain  cities  officers  such  as 
superintendents  of  wharves,  &c.,  who  exercise  functions 
peculiar  to  such  cities.  There,  if  the  legislature  interferes  at 
all  in  reference  to  such  officers  or  the  subjects  of  their  func- 
tions, it  must  be  by  legislation  not  appropriate  to  other  towns, 
and  therefore  in  such  oases  and  to  that  extent,  separate  legis- 
lation would  be  proper.  But  the  assessment  and  revision  of 
taxes  is  not  peculiar  to  towns  which  have  boards  of  assess- 
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raent  and  revision;  they  are  common  to  all.  The  distinction 
made  by  the  act  under  consideration  is  not  ba.sed  on  a  sub- 
stantial difference,  and  a  substantial  difference  alone  could 
authorize  the  legislation  in  question.  The  act  is  clearly  a 
special  one,  regulating  the  internal  affairs  of  three  cities  alone, 
and,  as  such,  it  is  in  contravention  of  the  constitutional  pro- 
hibition. As  it  stood  originally,  it  applied  to  one  city 
alone,  the  city  of  Newark,  It  contained  a  restriction  exclud- 
ing all  cities  having  a  population  of  less  than  one  hundred 
thousand.  By  a  supplement  pa.ssed  in  1879,  {Pamph.  L. 
1879,  p.  207,)  that  restriction  was  removed. 

Since  the  commencement  of  the  proceedings,  the  terms  of 
office  of  the  plaintiffs  in  error  have  expired.  Notwithstand- 
ing that  fact,  there  should  be  judgment  of  ouster.  Whether 
there  is  to  be  a  judgment  of  ouster  or  not,  does  not  depend  in 
this  case  on  the  question  whether  the  respondents  were  in  office 
at  the  time  of  rendering  the  judgment;  but  if  they  were  in 
office  at  the  commencement  of  the  proceedings,  there  should 
be  such  judgment  against  them.  By  the  second  section  of  the 
act  "  for  rendering  the  proceedings  upon  information  in  the 
nature  of  a  quo  warranto  more  speedy  and  effectual,"  {Rev.,  p. 
906,)  it  is  provided  that  in  case  any  person  or  persons  against 
whom  any  information  or  informations  in  the  nature  of  a  quo 
warranto  shall  in  any  of  the  cases  mentioned  in  the  act  be  ex- 
hibited in  the  Supreme  Court,  shall  be  found  or  adjudged 
guilty  of  an  usurpation  or  intrusion  into,  or  unlawfully  hold- 
ing and  executing  any  such  office  or  franchise,  it  shall  and 
may  be  lawful  to  and  for  that  court  as  well  to  give  judgment 
of  ouster  against  such  person  or  persons  of  or  from  such  office 
or  franchise,  as  to  fine  such  person  or  persons  for  usurping, 
intruding  into  or  unlawfully  holding  and  executing  the  office 
or  franchise,  and  to  give  judgment  for  costs,  and  issue  execu- 
tion therefor.  The  law  is  settled  that  though  the  usurpation 
be  not  continued  to  the  trial,  tiiere  should  be  judgment  of 
ouster.  Rex  v.  WiUiams,  1  W.  BL  93 ;  Regina  v.  Blizzard, 
L.  R.,  2  Q.  B.  55 ;  People  v.  Loomh,  8  Wend.  396  ;  Cole  on 
O'im.  Inf.  204 ;  Rex  v.  Holt  2  Chit.  366. 
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The  judgment  of  the  Supreme  Court  should  be  affirmed. 

Dixon,  J.  In  my  judgment,  the  act  of  April  5th,  1878, 
{Pamph.  L.,  p.  329,)  was  rendered  unconstitutional  by  the 
third  section  thereof,  which  limited  its  application  to  cities 
having  not  less  than  one  hundred  thousand  inhabitants.  The 
defendant  having  been  appointed  under  this  act,  his  appoint- 
ment was  invalid,  and  the  judgment  against  him  should  there- 
fore be  affirmed. 

For  affirmance — The  Chancellor,  Depue,  Dixon, 
Magie,  Parker,  Van  Syckel,  Green.     7. 

Fo7'  reversal — Kirk,  Paterson,  Whitaker.     3. 


MAX    NEGBAUER,  plaintiff  IN    ERROR,  v.  WILLIAM   B. 
SMITH,  DEFENDANT  IN  ERROR. 

Where  no  monnments  are  referred  to  in  a  grant,  and  none  are  intended  to 
be  afterwards  designated  as  evidence  of  the  extent  of  it,  the  distance 
stated  therein  must  govern  the  location. 


In  error  to  the  Supreme  Court.  For  opinion  of  Supreme 
Court,  see  13  Vroom  305. 

For  plaintiff  in  error,  E.  F.  Morrow. 

For  defendant  in  error,  A.  Kirhpatrick. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  This  is  an  action  of  covenant,  brought 
in  the  Essex  Circuit  Court  upon  the  covenants  in  a  deed  of 
conveyance,  given  by  Smith  to  Negbauer,  for  land  in  Newark. 
The  deed  was  a  deed  of  warranty,  with  the  usual  full  cove- 
nants.    The  breach  assigned  is  upon  the  covenant  that  the 
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grantor  had  good  right,  full  power,  and  lawful  authority  to 
grant,  bargain,  sell  and  convey  the  land  and  premises  con- 
veyed.    The  property  is  described  by  the  deed  as  follows: 

Beginning  in  the  easterly  line  of  Grove  street  at  a  point 
one  hundred  and  seventy-two  feet,  more  or  less,  northerly 
from  Market  street,  said  place  being  in  the  centre  of  the  party 
wall  dividing  the  brick  house  on  the  lot  herein  described 
from  the  house  on  the  lot  next  adjoining  on  the  south ;  thence 
nortlierly  along  Grove  street  nineteen  feet,  or  a  fraction  more 
or  less,  to  brick  house  belonging  to  William  B.  Smith ; 
thence  easterly  at  right  angles  to  Grove  street  eighty  feet,  or  a 
fraction  more  or  less ;  thence  southerly,  parallel  with  Grove 
street,  nineteen  feet,  or  a  fraction  more  or  less;  thence  westerly, 
at  right  angles  to  the  said  Grove  street,  and  running  through 
the  centre  of  said  party  wall,  eighty  feet,  or  a  fraction  more  or 
less,  to  Grove  street  and  place  of  beginning. 

It  will  have  been  seen  that  the  deed  calls  for  a  depth  of 
"  eighty  feet,  or  a  fraction  more  or  less,"  and  that  no  monu- 
ments are  mentioned  nor  any  boundary  given  in  the  rear  of 
the  lot,  nor  for  the  sides,  except  the  party  walls  of  the  house 
which  is  on  the  front  of  the  lot.  The  lot  proves  to  have  been 
only  sixty-four  feet  four  inches  deep  on  one  side  and  sixty-six 
or  sixty-seven  feet  on  the  other.  There  is,  and  was  when  the 
deed  was  given,  a  line  fence  in  the  rear  of  the  lot  dividing 
the  property  in  question  from  other  land  not  owned  by  the 
grantor.  At  the  trial  the  defendant  insisted  that  inasmuch  as 
the  house  was  one  of  a  brick  row,  and  the  lot  was  bounded  in 
the  rear  by  the  fence  at  the  time  of  the  conveyance,  there  was 
no  breach  of  the  covenant,  and  therefore  moved  to  nonsuit,, 
which  motion  was  denied.  There  was  a  verdict  and  judgment 
for  the  plaintiff,  which  latter  was,  on  error  to  the  Supreme 
Court,  reversed. 

As  before  stated,  there  was  no  reference  in  the  deed  to^ 
monuments  to  limit  the  depth.  The  fence  is  not  made  a 
boundary,  nor  is  it  at  all  referred  to.  Nor  is  the  language  huch 
as  to  indicate  in  any  way  the  intention  of*  the  parties  that  the 
lot  should  be  bounded  by  the  fence  irrespective  of  the  nieas- 
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urements.  The  reference  to  the  fact  that  the  house  on  the  lot 
is  one  of  a  row  of  houses,  obviously  has  no  bearing  on  the 
question  whether  it  was  understood  by  the  parties  that  the 
fence,  though  not  mentioned  or  referred  to  as  a  boundary, 
should,  nevertheless,  be  regarded  as  such,  and  control  the 
measurements.  The  deed  is  the  evidence  of  the  intention  of 
the  parties,  and  it  is  drawn  as  it  might  well  have  been  had  it 
been  intended  that  the  measurements  should  govern  and  not 
the  fence.  The  rule  on  the  subject  is  thoroughly  established. 
Where  no  monuments  are  named  in  a  grant  and  none  are  in- 
tended to  be  afterwards  designated  as  evidence  of  the  extent 
of  it,  the  distance  stated  therein  must  govern  the  location. 
Tyler  on  Bound.  29.  Said  Chief  Justice  Marshall  in  Chino- 
weth  V.  Haskell's  Lessee,  3  Pet.  92,  96,  "  If  a  grant  be  made 
which  describes  the  land  granted  by  course  and  distance  only, 
or  by  natural  objects  not  distinguishable  from  others  of  the 
same  kind,  course  and  distance,  though  not  safe  guides,  are 
the  only  guides  given  us,  and  must  be  used."  The  judgment 
of  the  Supreme  Court  should  be  reversed. 

Judgment  of  court  below  reversed. 


LEHIGH    VALLEY    RAILROAD    COMPANY    v.    HENRY    Mc- 

FARLAND. 

1.  Costs  are  the  creature  of  the  statutes  and  are  not  recoverable  unless  by 
force  of  a  statute,  and  the  allowance  of  them  in  any  case  will  depend 
upon  the  terms  of  the  statute. 

2.  A  court  of  error  gives  costs  according  to  the  statutes.  The  statute 
which  allows  this  court  to  award  costs  in  its  discretion,  applies  only  to 
appeals,  and  does  not  extend  to  writs  of  error,  and  there  being  no 
statute  giving  costs  in  error  on  a  reversal  of  the  judgment  below,  costs 
in  error  are  not  recoverable  on  a  judgment  of  reversal. 

3.  The  thirty-fourth  rule  of  this  court,  which  provides  that  "the  pre- 
vailing party  shall  be  considered  as  recovering  costs  in  this  court, 
*  *  *  unless  the  court  shall,  in  express  terms,  adjudge  to  the  con- 
trary," applies  only  to  cases  where  costs  are  recoverable  by  statute  or 
are  in  the  discretion  of  the  court. 
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4.  Whether  costs  in  the  court  below  shall  follow  on  a  reversal  on  error, 
will  depend  upon  the  kind  of  judgment  the  court  in  error  shall 
give. 

5.  The  court,  on  a  writ  of  error,  is  not  restricted  to  a  general  affirmance 
or  reversal,  and  may,  on  a  reversal  of  a  judgment,  give  a  new  judg- 
ment in  favor  of  the  plaintiff  in  error,  or  award  a  venire  de  twvo,  as  the 
justice  of  the  case  may  require. 

6.  If  the  whole  merits  of  the  case  are  fully  and  finally  determined  by  the 
decision  of  the  court  in  error,  the  court  will  finally  decide  the  controversy 
by  giving  such  a  judgment  in  favor  of  the  plaintiff  in  error,  as  should 
have  been  given  in  the  court  below.  If  the  judgment  is  not  reversed 
upon  the  whole  merits  of  the  case,  but  upon  some  collateral  or  inci- 
dental point  not  involving  the  substantial  grounds  of  the  litigation,  or 
covering  the  whole  case,  the  court,  in  reversing  the  judgment  below, 
will  simply  direct  a  venire  de  novo,  in  order  that  the  case  may  be  put 
on  a  retrial  upon  the  merits. 

7.  "Where  the  judgment  below  is  reversed,  and  the  court  in  error  also 
gives  a  judgment  such  as  ought  to  have  been  given  below,  the  effect 
of  such  a  judgment  is  to  give  to  the  plaintiff  in  error  tlie  costs  of  suit 
in  the  court  below;  for  he  would  have  had  costs  in  that  court  if  a 
proper  judgment  had  been  pronounced  there  in  the  first  instance.  But 
the  plaintiff  in  error  is  not  entitled  to  costs  in  the  court  below,  unless 
in  addition  to  a  reversal  he  obtains  also,  by  the  decision  of  the  court 
in  error,  a  final  judgment  in  his  favor. 

8.  Where  a  judgment  is  reversed  on  errors  assigned  upon  exceptions  to 
the  judge's  charge  on  matters  which  do  not  embrace  the  merits  of  the 
whole  case  as  between  the  parties,  a  simple  reversal  with  an  award  of 
a  venire  de  novo  is  the  proper  judgment.  Upon  such  a  judgment,  the 
plaintiff  in  error  is  not  entitled  to  costs  in  this  court,  nor  to  a  judg- 
ment in  this  court  for  costs  in  the  court  below. 


In  the  matter  of  costs. 

McFarland,  the  plaintiff  below,  recovered  a  judgment  in  the 
Supreme  Court  in  this  suit  upon  the  verdict  of  a  jury.  This 
judgment  was  removed  to  this  court  by  a  writ  of  error,  sued 
out  by  the  Lehigh  Valley  Railroad  Company,  the  defendant 
below,  and  was  reversed.  The  judgment  was  reversed  on 
erroi's  assigned  to  the  charge  of  the  judge  at  the  trial.  Lehigh 
Valley  Railroad  Co.  v.  McFarland^  14  Vroom  605. 

The  judgment  of  reversal  was  entered  with  costs  of  suit 
in  this  court  to  be  taxed,  and  adjudging  that  the  plaintiff  in 
error  should  recover  his  costs  in  the  Supreme  Court,  to  be 
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taxed,  with  a  remittitur  of  the  record  to  the  Supreme  Court,, 
to  be  proceeded  with  in  accordance  with  the  practice  of  said 
court.  Un^er  this  judgment  of  remittitur,  costs  on  error  in 
this  court,  and  costs  in  the  Supreme  Court,  together  with  the 
costs  at  the  trial,  were  taxed  in  favor  of  the  plaintiff  in  error. 
Application  is  now  made  by  the  defendant  in  error  to  correct 
the  entry  of  the  judgment  of  this  court. 

For  the  defendants  in  error,  H.  C.  Pitney. 

Contra,  T.  N.  McCarier. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  At  common  law  there  was  no  such  thing  as 
costs  of  suit ;  and  no  person,  whether  plaintiff  or  defendant, 
was  entitled  to  costs  of  suit  in  any  action,  real,  personal  or 
mixed.  It  seems  that  in  early  times,  before  any  statute  on 
the  subject  was  passed,  the  justices  in  Eyre  were  wont,  at  their 
iters,  to  give  a  plaintiff  who  had  prevailed  a  reasonable  sum 
beyond  the  damages,  not  as  costs  of  suit,  but  as  an  allowance 
ex  gratia  for  the  expenses  of  the  suit.  Hull.  Costs  3 ;  Gilbert 
a  p.  210,  214. 

The  first  statute  on  the  subject  was  the  statute  of  Marl- 
bridge,  (52  Hen.  III.,  c.  6,)  which  gave  to  the  defendant  his 
damages  and  his  costs  of  suit  in  a  writ  of  right  of  ward, 
where  the  suit  was  malicious.  2  Inst.  109,  112.  Then  fol- 
lowed the  statute  of  Gloucester,  (6  Edw.  I.,  c.  1,)  which  by 
construction  gave  to  the  plaintiff  or  demandant  costs  in  all 
cases  where  he  recovered  damages.  Gilbert  G.  P.  215 ;  Hull. 
Costs  4 ;  3  Steph.  Com.  638. 

With  the  exception  of  the  one  instance  provided  for  by  the 
statute  of  Marlbridge,  costs  were  not  allowed  to  the  defend- 
ant until  the  statute  of  23  Hen.  VIII.,  c.  15.  By  that 
statute  costs  were  given  to  the  defendant  if  successful  in  the 
suit  in  all  cases  where  the  plaintiff  would  have  had  costs  if 
judgment  had  been  in  his  favor.  Hull.  Costs  124 ;  3  Steph. 
Com.  638. 
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The  recovery  of  costs  having  been  provided  for  by  statute, 
it  became  the  settled  doctrine  of  the  courts  of  law  that  costs 
Avere  the  creatures  of  the  statutes,  and  were  not  recoverable 
unless  by  force  of  a  statute,  and  the  allowance  of  them  in  any 
case  would  depend  upon  the  terms  of  the  statute.  Hull.  Costs 
6 ;  Metier  v.  E.  &  A.  R.  R.  Co.,  8  Vroom  222 ;  Apperson  v. 
Mutual  Benefit  Ins.  Co.,  9  Id.  388,  390. 

There  were  no  costs  in  a  writ  of  error  at  common  law.  3 
Hen.  VII.,  G.  10,  was  the  first  statute  which  mentioned  costs  in 
error.  It  gave  costs  to  the  defendant  in  error  where  the  judg- 
ment below  was  affirmed,  or  the  writ  was  discontinued,  or  the 
plaintiff  in  error  was  nonsuited.  13  Car.  II.,  c.  2,  gave  the  de- 
fendant in  error  double  costs  in  case  the  judgment  below  was 
affirmed,  and  4  Anne,  c.  16,  gave  the  same  costs  in  case  the  writ 
of  error  was  quashed.  These  statutes  entitled  defendants  in 
error  to  costs  only  where  the  writ  of  error  was  sued  out 
by  the  defendant  below,  and  this  defect  was  not  supplied 
until  8  and  9  Wm.  III.,c.  11,  which  gave  costs  in  error  to 
the  defendant  below  on  the  affirmance  of  the  judgment  or 
the  discontinuance  or  non  pros,  of  a  writ  of  error  sued  out 
by  the  plaintiff  below.  Hull.  Costs  279,  281.  These  statutes 
were  substantially  re-enacted  in  this  state  as  sections  10,  11 
12  of  the  act  of  February  18tli,  1795,  {R.  L.  170),  and  have 
been  retained  in  substance  in  the  subsequent  revisions  {Rev., 
p.  411,)  and  are  all  the  legislation  there  is  on  the  subject.  A 
€ourt  of  error  gives  costs  according  to  the  statutes.  Middleton 
v.  Crofts,  Andr.  58.  There  being  no  statute  giving  costs  in 
error  on  a  reversal  of  the  judgment  below,  no  costs  are  recov- 
erable on  account  of  the  error.  Hull.  294;  IVyvil  v.  Sta- 
pleton,  1  Stra.  615;  2  Saund.  101  dd  ;  Fisher  v.  Bridges,  4  E. 
&  B.  666. 

The  thirty-fourth  rule  of  tliis  court,  which  provides  that 
"the  prevailing  party  shall  be  considered  as  recovering  costs 
in  this  court,  in  which  shall  be  included  costs  of  printing,  un- 
less the  court  shall,  in  express  terras,  adjudge  to  the  contrary," 
{Dick.  Ch.  Prae.  76),  has  not  altered  the  law  in  this  respect. 
Jt  is  a  rule  simply  of  convenience,  and  applies  only  to  cases 
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where  costs  are  recoverable  by  statute,  or  are  in  the  discretion 
of  the  court.  The  statute  which  provides  that  it  shall  be  ii> 
the  discretion  of  this  court  to  award  costs  or  not  in  cases  of 
the  appeal  from  the  decree  or  order  of  the  Chancellor,  [Eev.^ 
p.  215,  §  13,)  is  not  extended  to  writs  of  error. 

The  judgment  in  this  case  is  irregular  and  unwarranted  sc*' 
far  as  regards  the  award  of  the  costs  in  error. 

Whether  costs  in  the  court  below  shall  follow  on  a  I'eversal 
in  error,  will  depend  upon  the  kind  of  judgment  the  court 
in  error  shall  give.  The  court  is  not  restricted  to  a  general 
affirmance  or  reversal,  and  may,  on  a  reversal  of  the  judgment 
below,  give  a  new  judgment  in  favor  of  the  plaintiff  in  error,, 
or  award  a  venire  de  novo,  as  the  justice  of  the  case  may  re- 
quire. If  the  whole  merits  of  the  case  are  fully  and  finally 
determined  by  the  decision  of  the  court  above,  the  court  will 
finally  decide  the  controversy  by  giving  such  a  judgment  ia 
favor  of  the  plaintiff  in  error,  as  should  have  been  given  m 
the  court  below.  On  the  other  hand,  if  the  judgment  is  not 
reversed  upon  the  whole  merits  of  the  case,  but  upon  some 
collateral  or  incidental  question  not  involving  the  substantial 
grounds  of  the  litigation  or  covering  the  whole  case,  the  court,, 
in  reversing  the  judgment  below,  will  simply  direct  a  venire 
de  novo,  in  order  that  the  case  may  be  put  on  a  retrial  upon 
the  merits.  The  authorities  on  this  subject  have  been  so  fully 
discussed  by  Horublower,  C  J.,  in  Garr  v.  Stokes,  1  Harr. 
403,  and  by  the  court  in  Garr  v.  Gomez,  9  Wend.  674,  677, 
that  further  discussion  is  unnecessary.  State,  Hoxsey,  pros., 
V.  City  of  Paterson,  11  Vroom  186,  is  the  latest  precedent  ir^ 
this  court  of  a  judgment  of  reversal  with  a  new  judgment  iu 
favor  of  the  ])laintiff  in  error.  In  that  case,  the  reversal  em- 
braced the  whole  merits  of  the  case,  and  finally  disposed  of 
the  litigation.  Bourne  v.  GatUffe,  11  CI.  &  Fin.  45,  is  a  pre- 
cedent of  like  import  in  the  House  of  Lords. 

Where  the  judgment  below  is  reversed,  and  the  court  iii 
error  also  pronounces  the  judgment  which  ought  to  have  been, 
given  below,  the  effect  of  such  a  judgment  is  to  give  to  the 
plaintiff  in  error  the  costs  of  suit  in  the  court  below;  for  he 
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would  have  had  costs  in  that  court  if  a  proper  judgment  had 
been  pronounced  there  in  the  first  instance.  Mackersy  v. 
Ramsay s,  9  CI.  &  Fin.  818 ;  Adams  v.  Moredeio,  3  Y.  <Sc  J. 
419;  Evans  v.  Collins,  9  Jur.  640.  But  the  plaintiff  in 
error  is  not  entitled  to  costs  in  the  court  below  unless,  in  ad- 
dition to  a  reversal,  he  obtains  also,  by  the  decision  of  the 
court  in  error,  a  final  judgment  in  his  favor.  Gosling  v. 
Acker,  2  Hill  391. 

Gildart  v.  Gladstone,  12  East  668,  and  Bell  v.  Potts,  5  Id. 
49,  aptly  illustrate  this  distinction.  In  Gildart  v.  Gladstone, 
a  special  verdict  was  found,  stating  the  facts,  and  finding  in 
the  alternative,  according  as  the  court  should  be  of  opinion, 
that  the  verdict  and  judgment  ought  to  be  for  the  plaintiff  or 
the  defendant.  The  Court  of  Common  Pleas  gave  judgment 
for  the  plaintiff.  This  judgment  was  reversed  on  error  to  the 
King's  Bench.  The  writ  of  error  brought  up  to  the  King's 
Bench  the  whole  merits  of  the  case,  for  on  a  special  verdict 
the  court  must  give  an  affirmative  judgment  either  for  the 
plaintiff  or  for  the  defendant.  The  King's  Bench,  on  revers- 
ing the  judgment  of  the  Pleas,  gave  a  new  judgment  in  favor 
of  the  plaintiff  in  error,  the  defendant  below,  such  as  the 
court  below  ought  to  have  given,  and  gave  the  plaintiff  in 
error  costs  in  the  court  below,  for  the  reason  that  if  the  plain- 
tiff in  error  had  recovered  such  a  judgment  in  the  court  be- 
low as  he  ought  to  have  had,  he  would  also  have  had  costs 
in  that  court.  In  Bell  v.  Potts  the  action  was  in  the  Com- 
mon Pleas  upon  a  policy  of  insurance.  At  the  trial  there  was 
a  verdict  for  the  plaintiff.  A  bill  of  exceptions  was  taken  at 
the  trial,  upon  which  a  writ  of  error  was  brought  to  the 
King's  Bench,  and  the  judgment  reversed.  Costs  in  the 
court  below  were  taxed  in  favor  of  the  plaintiff  in  error  as  if 
he  had  obtained  a  verdict  and  judgment  below.  The  taxation 
was  set  aside  and  the  costs  disallowed,  on  the  ground  that  the 
judgment  of  the  court  in  error  was  not  in  favor  of  the  defend- 
ant below,  but  merely  that  the  judgment  for  the  plaintiff 
should  be  reversed,  and  therefore  no  costs  could  be  allowed 
the  defendant  below,  within  any  of  the  statutes  granting  costs. 
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lu  the  case  now  before  the  court,  the  judgment  of  the  Su- 
preme Court  was  reversed  for  errors  occurring  at  the  trial, 
brought  up  by  bills  of  exception  to  the  charge  of  the  court. 
They  were  not  such  matters  as  embraced  the  merits  of  the 
whole  case  as  between  the  parties.  Non  constat  that  the  plain- 
tiff in  error  would  have  had  a  verdict  if  the  judge  had  in- 
structed the  jury  as  this  court  thought  he  should  have  done. 
The  case,  therefore,  was  one  for  a  simple  reversal,  with  an 
award  of  a  venire  de  novo.  Upon  such  a  judgment  the  plaintiff 
in  error  is  not  entitled  to  costs  in  this  court,  nor  to  a  judgment 
that  he  recover  his  costs  in  the  court  below.  Judgment  of 
reversal,  with  an  award  of  a  venire  de  novo,  should  have  been 
entered  without  any  mention  of  costs,  and  the  entry  of  the 
judgment  should  be  amended  accordingly. 

The  practice  appearing  to  have  been  somewhat  unsettled, 
the  amendment  may  be  made  without  costs. 

The  whole  court  concurred. 


INDEX. 


ACTIONS.  I 

1.  S.  and  C.  were  opposing  candi- 
dates for  the  office  of  chosen  free- 
holder. C.  received  the  certificate 
of  election  from  the  board  of  can- 
vassers, and  performed  the  duties 
of  the  office  for  six  months,  having 
no  reason  to  doubt  that  he  was  le- 
gally elected.  He  was  subsequently 
ousted  by  S.  on  quo  warranto.  Held, 
that  an  action  cannot  be  maintained 
by  S.  against  C.  to  recover  the  fees 
of  the  office  receive!  by  the  latter 
while  he  was  in  possession  of  the 
office.     Stuhr  v.  Ourran,  181 

2.  An  action  will  lie  against  a  ten- 
ant from  year  to  year  for  permissive 
waste,     ifewbold  v.  Brown,         266 

3.  An  action  will  not  lie  by  a  stock- 
holder in  a  national  bank  against 
the  president  and  directors  for 
their  neglects  and  mismanagement 
of  the  affairs  of  the  bank,  whereby 
insolvency  ensued  and  the  stock 
became  worthless.     Conway  v.  Hal 


sey, 


462 


4.  Where  a  declaration  of  sale  of  land 
for  taxes  is  void,  because  the  sale 
was  made  by  a  collector  of  taxes, 
under  a  warrant  issued  by  the  town- 
ship committee,  to  any  constable  of 
the  county,  there  being  no  covenant 
or  warranty  of  title,  the  purchaser 
who  pays  the  consideration  jirice 
voluntarily,  with  knowledge  of  the 
facts,  cannot  recover  back  the  pur- 
chase money  of  the  collector,  after 
the  same  has  been  paid  over  to  the 
township  for  a  tax  legally  assessed. 
Tooker  v.  Roe,  591 

5.  A  magistrate  is  not  liable  to  an 
action  in  consequence  of  a  decision 
made   by   him  in  a  matter  which 


was  colorably  though  not  really 
within  his  jurisdiction.  Orove  v. 
Van  Duyn,  654 

6.  Neither  in  such  case  is  the  person 
who  made  the  complaint  which  led 
to  such  decision  liable  in  an  action 
of  trespass.  lb. 


AGENCY. 

1.  Where  it  is  essential  to  the  validity 
of  a  writing  that  it  be  executed  un- 
der seal,  authority  to  an  agent  to 
execute  it  must  be  likewise  under 
seal.  But  where  a  seal  is  not  vital 
to  the  contract,  and  the  agent  has 
power  to  execute  it  without  seal, 
it  operates  as  a  simple  contract 
althoi!gh  executed  imder  seal. 
Wagoner  v.  Watts,  126 

2.  A  power  of  attorney,  authorizing 
the  agent  to  sign  the  principal's 
name  to  any  paper  or  papers,  notes, 
&c.,  does  not  justify  the  signing  of 
such  documents  for  purposes  out- 
Bide  of  the  principal's  business. 
Camden  Safe  Deposit  Co.  v.  Abbott, 

257 

3.  The  holder  of  a  note,  signed  by  the 
agent,  under  such  a  power,  with 
the  principal's  name,  for  the  pur- 
pose of  raising  money  for  tlie 
agent's  own  use,  must  show  that  he 
is  a  bona  fide  holder,  for  value,  be- 
fore maturity,  in  order  to  recover 
against  the  principal.  lb. 

See  Insurance,  5,  14. 


AMENDMENTS. 

Where  objection  is  made  in  the  court 
for  the  trial  of  small  causes,  and 
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no  motion  made  to  amend  there, 
amendment  cannot  subsequently  be 
made.  Fine  v.  High  Bridge  M.  E. 
Gh.,  148 


APPEAL. 

See  Justices'  Courts. 

ASSESSMENTS. 
See  Municipal  Corporations. 

ATTOENEY  AND  SOLICITOR 

1.  When  there  is  an  express  agree- 
ment between  solicitor  and  client, 
whereby  solicitor  undertakes  to  do 
certain  services  respecting  client's 
interest  in  an  estate  for  a  certain 
sum  stipulated  to  be  paid  by  client, 
and  in  the  performance  of  the  duty 
so  undertaken  the  solicitor  takes 
proceedings  in  client's  behalf  in 
the  Court  of  Chancery,  which  re- 
sult in  settling  the  estate  and  sev- 
ering and  securing  client's  share, 
and  entitle  him,  under  the  agree- 
ment, to  the  specified  compensation  ; 
in  an  action  therefor  the  client 
ought  to  be  credited  with  a  sum 
allowed  by  tlie  Chancellor  to  the 
solicitor  in  the  proceedings  in 
chancery  out  of  the  general  fund 
of  the  estate,  when  it  appears  that 
the  services  rendered  by  the  solici- 
tor in  those  proceedings  were  such 
as  were  included  in  his  contract 
with  his  client.   Shreve  v.  Freeman, 

78 

2.  An  attorney-at-law  of  the  State  of 
New  York,  employed  there  to  draw 
a  contract  for  building  on  lands  in 
New  Jersey,  does  not,  by  accepting 
such  employment,  impliedly  under- 
take that  he  is  acquainted  with  the 
laws  of  this  state  respecting  the 
necessity  of  filing  of  such  contracts 
for  protection  against  claims  of 
woricmen  and  material-men  under 
the  mechanics*  lien  law.  Fenaille 
V.  Coudert,  286 

3.  An  atterney-at-law  who  accepts  an 
employment  to  draw  such  a  con- 
tract does  not  thereby   impliedly 


undertake  to  file  it.  In  the  absence 
of  an  express  undertaking  to  file  it, 
he  will  not  be  liable  for  failure  so 
to  do.  Qucere,  whether,  when  so 
employed,  he  would  be  liable  for 
failing  to  advise  his  client  of  the 
risk  of  not  filing  sucli  a  contract, 

lb. 

4.  Even  if  liable  for  breach  of  duty  in 
respect  to  filing  such  a  contract,  the 
owners,  who  have  been  required  to 
pay  a  subcontractor's  claim,  cannot 
recover  of  the  attorney  if  they  have 
discharged  the  builder,  who  i» 
primarily  liable,  or  have  accepted 
satisfaction  from  him.  lb. 


BANKRUPTCY. 

1.  Judgment  entered  for  the  penalty 
on  a  bond  conditioned  for  tlie  pay- 
ment of  an  annuity  during  the  life 
of  the  annuitant — the  obligor  sub- 
sequently became  bankrupt,  and 
was  discharged  in  bankruptcy. 
Held,  that  the  judgment  was  prov- 
able in  bankruptcy  with  respect  to- 
all  payments  of  the  annuity  to  be- 
come due  after  the  adjudication  in 
bankruptcy,  on  a  valuation  thereof, 
as  a  contingent  liability  contracted 
by  the  bankrupt  within  the  mean- 
ing of  section  5068  of  the  United 
States  Bankrupt  act  of  1867,  and 
that  the  liability  of  the  bankrupt 
under  the  judgment  was  discharged 
by  his  discharge  in  bankruptcy, 
Haywood  v.  Shreve,  94 

2.  An  order  appointing  a  receiver 
and  allowing  an  ancillary  injunc- 
tion under  tlie  act  concerning  exe- 
cutions, made  upon  a  judgment 
against  a  debtor  who  has  been  dis- 
charged in  bankruptcy  after  judg- 
ment recovered,  will  be  set  aside, 
if  the  debt  for  which  the  judgment 
was  entered  was  such  as  to  be  dis- 
charged by  the  debtor's  discharge 
in  bankruptcy.  Gibson  v.  Oor- 
man,  325 

Section  33  of  the  Bankrupt  act  of 
1867,  provides  that  "  no  debt  cre- 
ated by  the  fraud  or  embezzlement 
of  the  bankrupt,  *  *  *  or 
while  acting  in  any  fiduciary  char- 
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acter,  shall  be  discharged  by  pro- 
ceedings in  bankruptcy."     Held — 

1.  That  the  fraud  referred  to  in  this 
section  is  positive  fraud,  involving 
moral  turpitude  or  intentional 
wrong,  as  distinguished  from  im- 
plied fraud,  or  fraud  in  law,  which 
may  e.xist  without  the  imputation 
of  bad  faith  or  dishonesty. 

2.  That  the  words  "  while  acting  in 
any  fiduciary  character,"  apply  to 
technical  trusts  only,  and  not  to 
such  trusts  as  are  implied  from 
mere  contracts  of  agendy  or  bail- 
ment. ^^• 

4.  An  auctioneer,  on  tlie  sale  of  prop- 
erty, received  a  deposit  from  a 
purchaser;  the  sale  fell  througli 
because  of  a  defect  in  the  title.  In 
an  action  by  the  purchaser  to  re- 
cover back  the  deposit — Held,  that 
the  auctioneer  did  not  receive  the 
deposit  while  acting  in  a  fiduciary 
character  for  the  purchaser,  and 
that  the  debt  was  discharged  by 
the  auctioneer's  discharge  in  bank- 
ruptcy, ^b. 

BILLIAKD  SALOONS. 
See  Municipal  Corporations,  10. 

BILLS  AND  NOTES. 

1.  If  a  note  payable  to  order  be  not 
endorsed  by  the  transferrer,  the 
holder  cannot  sue  in  his  own  name, 
for,  although  the  holder  may  pos 
sess  the  entire  beneficial  interest, 
the  legal  tide  is  still  outstandin 
in  the  transferrer,  and  liis  name 
should  be  used  to  maintain  the 
suit.  Fine  v.  High  Bridge  M.  E. 
Church,  1^8 

2.  If  no  endorsement  be  on  a  note 
payable  to  order,  and  it  does  not 
appear  on  face  of  note  that  the 
payee  is  agent  of  plaintiffs,  tlie 
suit  cannot  be  maintained  in  their 
name.  lb. 

3.  In  an  action  on  an  obligation  for 
the  payment  of  money  wliich  is 
made  payable  at  a  designated  place, 
presentment  for  payment  at  the 
place  named  need  not  be  averred 


in  pleading  nor  proved  at  the  trial. 
If  the  obligor  had  the  money  to 
pay  the  obligation  at  the  place 
named  for  payment  at  the  time  it 
became  due,  he  may  plead  that  fact 
as  a  tender  in  exoneration  of  in- 
terest and  costs  of  suit,  provided' 
he  makes  his  tender  good  by  pay- 
ment of  the  principal  into  court, 
but  he  cannot  set  up  his  readiness- 
to  pay  at  the  designated  place  as  a 
complete  defence  in  bar  of  the 
suit.  Adams  v.  Hackensack  Im- 
provement Co.,  G38 

4.  Naming  a  bank  as  the  place  of 
payment  of  a  promissory  note,  bill 
of  exchange,  or  other  obligation, 
does  not  make  the  bank  an  agent 
for  the  collection  of  the  paper  or 
the  receipt  of  the  money  due  on 
it ;  and  the  debtor  cannot  make 
the  bank  the  agent  of  the  holder  by 
depositing  with  it  the  funds  to  pay 
the  paper.  lb. 

5.  If  maturing  paper  be  left  at  the 
bank  for  collection,  the  bank  be- 
comes the  agent  of  the  holder  to 
receive  payment.  But  unless  the 
bank  has  been  made  the  agent  of 
the  holder  by  endorsement  of  the 
paper  or  the  deposit  of  it  for  col- 
lection, any  money  which  the  bank 
receives  to  apply  in  payment  of  it, 
will  be  deemed  to  be  money  taken 
by  the  bank  as  the  agent  of  the 
payor,  and  the  loss  sustained  by 
the  failure  of  the  bank  with  the 
funds  so  deposited  in  hand  will  be 
the  loss  of  the  payor.  lb. 

See  Agency,  2. 


BONDS. 

L  It  is  no  defence  to  municipal  bonds 
in  the  hands  of  a  bona  fide  holder 
for  value,  that  the  corporation 
treasurer  charged  with  the  duty  of 
negotiating  theiu,  absconded  with 
them,  and  fraudulently  put  theni 
in  circulation  for  his  own  benefit. 
Copper  v.  Mayor,  &c.,  of  Jemei/ 
City,  6^* 

2.  QiKjere,  whether  negotiable  instru- 
ments which  have  never  been.d^ 
livered  or  issued  by  authority  of 
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the  maker  or  his  agent,  duly  au-| 
thorized  to  do  so,  can  be  held  to 
have  any  legal  inception,  and  to' 
be  valid  ja  the  hands'' of  a  bona  fide 
holder.  4      lb} 

3.  The  Hackensack  Improvement 
Commission  was  incorporated  and 
anthorized  to  construct  sewers  in| 
the  village  of  Hackensack,  and  to 
issue  bonds  to  provide  for  the  ex- 
penses. It  issued  a  number  of 
bonds,  which  were  made  payable 
at  the  Bank  of  Bergen  County  in 
five  years,  with  interest.  Three  of 
these  bonds  were  taken  by  the 
plaintiff.  Before  the  plaintiff's 
bonds  became  due,  the  commission 
deposited  with  the  bank  a  sum  of 
money  sufBcient  to  pay  the  plain- 
tiff's bonds,  as  well  as  all  of*  the 
bonds  maturing  at  the  same  time. 
This  money  was  deposited  to  the 
credit  of  the  Hackensack  Improve- 
ment Commission  on  "sewer  bond 
account,"  and  the  officers  of  the 
bank  were  authorized  to  pay  said 
bonds  on  presentation.  Tiie  plain- 
tiff had  no  knowledge  of  this 
arrangement,  or  otlier  information 
as  to  the  method  of  payment,  ex- 
cept that  the  place  of  payment  was 
mentioned  in  her  bonds.  The  bank 
was  solvent  at  the  time  the  plain- 
tiff's bonds  became  due.  (Subse-, 
quently  it  became  insolvent,  withi 
sufficient  of  the  funds  still  on  de-l 
posit  to  pay  the  bonds.  Tiie  plain- 
tiff's bonds  were  not  left  with  the 
bank  tor  colleciion,  nor  were  theyi 
presented  for  payment  until  after 
the  failure  of  the  bank.  In  an  ac- 
tion on  the  bonds — Held — 

1.  That  the  bank  was  not  the  agent 
•of  tlie  plaintiff  for  the  purpose  of 
receiving  payment  of  the  money 
due  to  her  upon  her  bonds  ;  and 

2.  That,  the  obligors  must  bear  the' 
loss  arising  from  tiie  failure  of  the 
bank.  Adams  v.  Hackensack  lin-\ 
provement  Co.,  638 


BONDS,  GUARDIAN. 

1.  In  an  action  on  a  guardian's  bond, 
it  is  a  good  plea  in  defence  that  the 
guardian  settled  iiis  account  in  the 
Orphans'  Court,  on  removal,  andl 
that  the  succeeding  guardian  pre-' 


sented  a  claim  for  the  amount  due 
to  the  assignee  of  the  guardian 
under  an  assignment  for  the  equal 
benefit  of  all  creditors,  and  re- 
ceived a  full  distributive  quota 
from  such  assignee,  if  the  claim 
was  presented  in  good  faith,  and 
for  the  benefit  of  the  infant's 
estate.     Ordinary  v.  Dean,  64 

.  The  discharge  of  the  guardian  by 
the  voluntary  act  of  the  succeed- 
ing guardian,  in  coming  in  under 
the  assignment  in  good  faith,  but 
without  tlie  consent  of  the  sureties, 
will  equally  release  them  from  the 
bond.  lb, 

.  The  guardian  and  sureties  are  only 
released  from  such  breaches  as  are 
included  in  the  final  settlement  of 
the  account  in  the  Orphans'  Court, 
and  not  from  damages  sustained  by 
the  infant's  estate  by  alleged  fraud 
or  misconduct  of  the  guardian.  lb. 

BOND  AND  WARRANT. 

See  Married  Women. 


BOUNDARIES. 
See  Conveyances. 

CASES  AFFIRMED. 

Brown  v.  Warden.   From  Supreme 
Court,  177 

Stuhr  V.  Curran.     From  Supreme 
Court,  181 

Snipe  V.  Shriner.     From  Supreme 
Court,  206 

Baeder  v.  Carnie.     From  Hudson 
Circuit  Court,  208 

5.  Jersey  City  Insurance  Co.  v.  Car- 
son. From  Supreme  Court.  14 
Vroom  300,  210 

6.  Cole  &  Taylor  v.  Cliver.  From 
Supreme   Court.      14  Vroom    182, 

212 
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7.  Sonneborn  v.  Insurance  Company. 
From  Supreme  Court,  220 

8.  Quimby  v.  Derrickson.  From  Su- 
preme Court.  14  Vroom  373,     225 

9.  Rahway  v.  Munday.  From  Su- 
preme Court.    14  Vroom  338,    395 

10.  Pierson  v.  Mayor,  &c ,  of  New-, 
ark.     From  Supreme  Court,      424 

11.  Mayor,  &c..  of  Jersey  City  v.i 
Sackett.  From  Hudson  Circuit' 
Court,  428 

12.  Evening  Journal  Association  v. 
McDermott.  From  Supreme  Court, 

430 

13.  Blanke  v.  Mulford.  From  Su- 
preme Court,  438 

14.  Clark  v.  Mulford.  From  Supreme 
Court,  439 

15.  Freeholders  of  Morris  v.  Free- 
man.   From  Supreme  Court,    631 

16.  Copper  v.  Mayor,  &c.,  of  Jersey 
City.     From  Supreme  Court,     634 

17.  Citizens'  Gas  Light  Co.  v.  Alden. 
From  Supreme  Court,  648 

18.  Grove  v.  Van  Duyn.  From  Mid- 
dlesex Circuit  Court,  654 


19.  Adams    v.    Disston. 
preme  Court, 


From    Su- 
662 


20.  Hammer  v.  State,  ex  rel.  Rich- 
ards. From  Supreme  Court.  13 
Vromn,  435,  667 


CASES  REVERSED. 

1.  Payne  v.  Mahon.    From  Supreme 
Court.    12  Vroom  292,  213 

2.  Brophy  v.  Perth   Amboy.     From 
Supreme  Court.    14  Vroom  589, 

217 

3.  Poinier    v.  Schmidt.     From    Su- 
preme Court,  433 

4.  Morris    v.  Harrigan.    From    Su- 
preme Court,  437 


5.  Summers  v.  Wildey.  From  Su- 
preme Court,  437 

6.  Adams  v.  Hackensack  Improve- 
ment Commission.  From  Bergen 
Circuit  Court,  638 

7.  Negbauer  v.  Smith.  From  Su- 
preme Court.    13  Vroom  305,    672 


CERTIORARI. 

1.  When  a  return  is  made  to  a  cer- 
tiorari requiring  all  proceedings  to 
be  sent  up,  the  presumption  is  that 
the  return  is  full,  and  the  burden 
will  lie  on  the  defendants  to  supply 
any  diminution  which  they  may 
allege  in  the  return.  McCarthy  v. 
Jersey  City,  13& 

2.  There  must  be  an  order,  judgment 
or  determination  afi'ecting  the 
rights  of  the  prosecutor,  as  a  foun- 
dation for  the  writ  of  certiorari. 
Drake  v.  Plume,  362 

3.  Where  a  new  trial  has  been  granted 
after  the  trial  of  an  appeal,  thia 
court  will  not  review  such  discre- 
tionary order  on  certiorari,  where 
it  does  not  appear  that  the  court 
below  has  exceeded  its  jurisdiction, 
or  assumed  a  power  not  warranted 
by  law.     Albert  v.  Hart,  366 

4.  Where  there  has  been  a  trial  by 
jury  on  an  appeal,  a  party  cannot 
object,  on  certiorari  to  the  Court  of 
Common  Pleas,  that  the  jury  in 
the  court  for  the  trial  of  small 
causes  was  illegally  summoned. 
Sobins  V.  Martin,  368 

5.  The  evidence  upon  which  the  court 
reaches  its  determination  not  being 
part  of  the  record,  this  court  will 
not,  on  certiorari,  look  into  it  or 
consider  its  weight  or  sufficiency. 
Lush  V.  Foster,  37& 

6.  The  act  to  amend  "An  act  relative 
to  writs  of  certiorari,"  approved 
February  17th,  1881,  (Pamph.  L , 
p.  34,)  making  it  the  duty  of  the 
court  to  determine  disputed  ques- 
tions of  fact  as  well  as  of  Jaw  in 
cases  of  writs  of  certiorari  brought 
(among  other  things)  to  review  the 
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•proceedings  of  any  special  statutory 
tribunal,  is  not  applicable  to  a  judg- 
ment of  the  Court  of  Quarter  Ses 
sions  in  a  settlement  case.  Tcwks 
bury  V.  Branchburg,  595 

7.  Writ  will   be  dismissed  for  delay 
in  prosecution.     Bergen  County  6' 
Bank  v.  Township  of  Union,        599 

8.  A  writ  of  certiorari  will  be  allowed 
where  the  prosecutors  are  included 
in  the  descriptive  words  of  the  or- 
dinance, when  its  restraints  on 
their  business  have  been  enforced 
against  them,  causing  pecuniary 
loss,  and  they  have  submitted  to  it 
without  an  action  and  conviction. 
Staates  v.  Borough  of  Washington, 

605 

9.  A  record  removed  into  the  Su 
preme  Court  by  certiorari  remains 
there  in  legal  contemplation  until 
remitted  by  order  of  the  court. 
Citizen^   Gas   Light  Co.  v.  Alden, 

648 

10.  While  it  remains  in  court,  a  sec- 
ond writ  of  certiorari  may  issue,  to 
bring  in  new  parties,  and  errors 
may  be  assigned  upon  the  record 
in  court.  lb. 

11.  Where  interested  parties  are  not 
before  the  court,  it  is  proper  prac- 
tice to  hold  the  proceeding  until 
they  are  brought  in,  but  judgment 
pronounced  as  to  those  in  court,  is 
no  bar  to  an  adjudication  upon  the 
same  matter  between  new  parties. 

lb. 
See  Costs,  1,  2. 


CHATTEL  MORTGAGE. 
See  Mortgages. 

CHOSEN  FREEHOLDEES. 

1.  Section  10  of  the  Act  of  1875,  p. 
?)24,  does  not  authorize  the  election 
of  a  clerk  of  the  board  of  freehold- 
ers of  Hudson  countj' ;  such  clerk 
is  to  be  elected  by  virtue  of  section 
8  of  the  general  law  concerning 
chosen  freeholders.  Bev.,  p.  128. 
Billings  v.  Fielder,  381 


2.  A  majority  vote  of  the  board  is 
sufBcient  to  elect  such  clerk,  with- 
out  the  approval  of  the  director 

lb. 

3.  In  the  absence  of  the  director  at 
large,  the  board  may  elect  one  of 
its  members  to  act  as  presiding 
oflBcer  at  its  meeting,  but  all  acts 
and  resolutions  of  the  board  at  such 
meetings  upon  matters  requiring 
the  concurrence  of  the  director  at 
large,  must  be  submitted  to  such 
director  for  his  approbation.       lb. 

4.  Although  a  ruling  of  the  director 
at  large  cannot,  under  the  act  of 
1876,  p.  222,  be  reversed  by  less 
than  a  two-thirds  vote,  this  court 
has  power  to  correct  any  unlawful 
action  of  such  director,  and  to  re- 
quire him  to  execute  the  functions 
of  his  ofSce.  lb. 

5.  The  tenth  section  of  the  act  of 
1875,  {Pamph.  L.,  p.  324,)  provides 
that  the  board  of  chosen  freehold- 
ers of  the  county  of  Hudson  shall 
have  power  to  appoint  such  officers, 
agents  and  employ^  as  may  be  re- 
quired to  do  the  business  of  said 
county,  and  fix  their  compensation 
and  term  of  service.  The  board, 
at  the  beginning  of  tiie  official  year 
beginning  in  May,  1881,  appointed 
sixty-eight  persons  for  one  year  at 
a  certain  compensation.  In  April 
following  each  person  resigned, 
his  resignation  was  accepted  and 
the  board  proceeded  to  re-appoint 
the  same  persons  to  the  positions 
which  each  had  filled,  respectively, 
for  the  term  of  one  year  from  the 
time  of  his  appointment,  in  some 
instances  at  an  increased  compen- 
sation.    Held — 

1.  That  the  last  appointments  were 
valid,  but  were  subject  to  the  power 
of  the  present  board  to  annul  said 
action  and  re-appoint  whenever  it 
chooses  to  do  so. 

2.  That  the  increase  of  salary  was 
illegal,  because  of  the  last  clause  in 
section  10  of  the  act  of  1875. 
Greene  v.    Freeholders  of  Hudson, 

388 

6.  The  director  at  large  of  the  board 
of  chosen  freeholders  of  Hudson 
county   has  no  power  to  appoint 
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standing  committees,  unless  em 
powered  by  a  rule  adopted  by  the 
board  of  the  then  present  year 
Greene   v.   Freeholders   of  Hudson, 

392 

7.  When  work  on  a  bridge  costing 
less  than  $500  was  not  ordered  by 
the  freeholders  of  the  townships 
designated  by  the  act,  but  by  some 
of  such  officers  in  conjunction  with 
a  freeholder  of  a  different  town- 
ship, and  such  work  was  honestly 
done  and  paid  for  —  Held,  such 
transaction  could  be  ratified  by  the 
board  of  chosen  freeholders.  Con/. 
V.  Freeholders  of  Somerset,  445 


CONSTABLES. 

See  Justices'  Courts. 

CONSTITUTION. 

1.  If  the  general  purpose  of  a  statute 
be  unconstitutional,  and  an  uncon- 
stitutionality appears  in  an  inci- 
dental provision,  it  is  the  duty  of  a 
public  oflScer,  to  whom  such  prov- 
ince is  assigned,  to  put  it  in  force, 
unless  it  is  absolutely  undeniable 
that  the  entire  act  is  vitiated  by 
such  unconstitutionality.  State  v. 
Kelsey,  1 

2.  The  legislature  is  forbidden  by  the 
constitution  from  increasing  or  de- 
creasing the  allowance  due  the 
secretary  of  state  during  his  term 
of  oflBce  by  an  act  applicable  to 
him  alone,  such  an  act  being  a 
special  law,  and  as  such  unconsti- 
tutional, lb. 

3.  An  act  which  regulates  the  salaries 
of  certain  city  oflScers,  which  is,  and 
never  can  be,  applicable  to  but  a 
single  city,  is  unconstitutional. 
Coutieri  v.  New  Brunswick,  58 

4.  Such  act  is  void,  as  it  is  a  special 
and  local  act.  lb. 

5.  It  is  also  void  when  in  its  title  it 
declares  its  purpose  is  to  "  fix  and 
regulate  the  salaries  of  city  officers 
in  cities  of  this  state,"  such  purpose 


being  misdescribed,  as  its  purpose 
is  to  regulate  the  salaries  of  officers 
in  a  single  city.  jb, 

6.  The  act  of  1874,  making  the  ex- 
clusive mode  of  review  by  certiorari 
to  the  Union  Circuit  Court,  is  un- 
constitutional. The  legislature  can- 
not confer  upon  the  Circuit  Courts 
the  po\ver  to  review  the  proceed- 
ings of  inferior  tribunals  hv  certio- 
rari.    Flanagan  v.  Plainfiel'd,      118 

7.  The  act  of  1879,    (Pamph.  L.,  p. 
j     115,)  increasing  the  jurisdiction  of 
I    justices  of  the  peace,   is   constitu- 
tional.    Wagoner  v.  Watts,        126 

8.  The  power  of  the  legislature  to  lav 
general  taxes  for  the  support  o€ 
government  being  unlimited,  it  is 
competent  for  the  legislature  to 
pass  a  law  making  taxes  on  real 
estate  for  such  purpose  a  charge  on 
the  person.     Snipe  v.  Shriner,    206 

9.  The  object  of  the  fifth  section  of 
the  act  of  March  27th,  1 874,  ( Pamph. 
L.,  p.  506, )  is  sufficiently  expressed 
in  the  title  of  that  act  to  comply 
with  the  requirement  of  the  state 
constitution  in  that  respect.        lb. 

10.  It  is  not  necessary,  on  constitu- 
tional grounds,  that  the  title  of  a 
charter  of  a  railroad  company, 
which  charter  contains  a  clause 
limiting  the  time  for  bringing 
suits  against  it,  should  refer  to 
such  provision.  Vail  v.  Fasten 
and  Amhoy  R.  R.  Co.,  237 

11.  The  act  to  amend  and  revise  the 
charterof  the  town  of  Lambertville, 
passed  April  15th,  1868,  {Pamph. 
L.,p.96S,  I  26,)  which  gives  to 
the  common  council  the  sole  and 
exclusive  power  to  grant  licenses 
to  persons  to  keep  inns  and  taverns 
within  said  town,  is  not  repealed 
by  the  act  passed  March  13th,  1879, 
entitled  "A  supplement  to  an  act 
entitled  'An  act  concerning  inns 
and  taverns,'  approved  April  17th, 
1846."     Zeigler  v.  Qaddis,         363 

12.  The  latter  law,  giving  the  Courts 
of  Common  Pleas  the  power  to 
grant  such  licenses,  being  restricted 
to  cities,   towns  and  counties  by 
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populations  which  indicate  but 
three  small  towns  in  one  county, 
without  any  apparent  distinction 
which  will,  in  any  reasonable  de- 
gree, account  for  such  restricting, 
is  unconstitutional,  being  a  private, 
local  or  special  law,  regulating  the 
internal  affairs  of  towns  and  coun- 
ties, lb. 

13.  When  a  municipal  corporation, 
having  a  general  power  to  levy  taxes 
to  pay  its  debts,  enters  into  a  con- 
tract, the  legislature  cannot  take 
away  or  substantially  impair  such 
taxing  power,  so  far  as  relates  to 
such  contracts.  JRahwuy  v.  3fun- 
day,  395 

14.  In  such  case,  if  the  corporation 
refuses  U>  exert  its  taxing  power  in 
favor  of  such  contractor,  a  man- 
damus to  compel  such  action  is  a 
right  which  cannot  be  taken  away 
or  impaired  by  subsequent  legisla- 
tion, lb. 

15.  The  city  of  Rahway,  having  this 
power  to  tax,  issued  certain  bonds  ; 
a  holder  of  some  of  such  obliga- 
tions proceeded  under  the  act  of 
1878,  after  obtaining  judgment,  to 
serve  a  copy  of  his  execution  on 
the  assessors  of  the  city,  who  re 
fusing  to  assess  the  sums  so  due, 
the  judgment  creditor  applied  for 
a  mandamus.  Meld,  that  he  was 
entitled  to  such  writ,  the  act  of 
1880,  restricting  the  use  and  effect 
of  the  writ  of  mandamus,  being  held 
to  be  unconstitutional.  lb. 

J  6.  The  act  of  the  legislature  of  Feb- 
ruary 10th,  1881,  [Pamph.  L.  1881, 
p.  19,)  entitled  "  An  act  to  reduce 
the  expenses  of  public  road  boards 
and  place  them  under  the  control 
of  the  boards  of  chosen  freehold- 
ers of  the  several  counties  of  this 
state,"  is  constitutional,  and  the 
effect  of  said  act  is  to  confirm  the 
title  of  all  incumbents  of  the  oflBce 
of  'commissioners  of  road  boards, 
whether  elected  by  the  people  or 
the  boards  of  chosen  freeholders 
under  any  general  or  special  law 
Poinier  V.  Schmidt,  433 

17.  The  legislature  cannot  bestow 
upon  the  common  council  of  a  city 


the  power  to  establish  taxing  dis- 
tricts within  the  city,  narrower  in 
extent  than  the  city  limits.  Mor- 
gan v.  Comptroller,  &c.,  571 

18.  The  act  of  1878,  p.  329,  entitled 
"An  act  relating  to  an  assessment 
and  revision  of  taxes  in  cities  in 
this  state,"  is  a  special  act  regula- 
ting the  internal  affairs  of  three 
cities  alone,  and,  as  such  it  is  in 
contravention  of  the  constitutional 
prohibition.  Hammer  v.  State,  ex 
rel.  Richards,  667 

19.  Under  our  constitution  there  can 
be  no  such  thing  as  local  or  special 
legislation  to  regulate  the  internal 
affairs  of  municipalities,  but  all 
legislation  to  that  end  must  be 
general  and  applicable  alike  to 
all.  lb. 

20.  No  departure  from  this  rule  can 
be  justified,  except  where,  by  rea- 
son of  the  existence  of  a  substan- 
tial difference  between  munici- 
palities, a  general  law  would  be 
inappropriate  to  some,  while  it 
would  be  appropriate  to  and  desir- 
able for  others.  lb. 

21.  In  such  a  case,  the  municipalities 
in  which  the  peculiarity  exists 
would  constitute  a  class,  and  the 
legislation  would  in  fact  be  general, 
because  it  would  apply  to  all  to 
which  it  would  be  appropriate,  lb. 

22.  Distinctions  which  do  not  arise 
from  substantial  differences — dif- 
ferences so  marked  as  to  call  for 
separate  legislation — constitute  no 
ground  for  supporting  such  legis- 
lation, lb. 

See  Contracts,  2,  3. 
Crimes,  2. 
District  Courts,  1,  4 

CONTRACTS. 

1.  B,  a  tenant,  owing  rent,  agreed,  for 
a  sufficient  consideration,  to  pay  it 
to  A,  provided  he  should  not  be 
compelled  to  pay  it  to  the  assignee 
in  bankruptcy  of  his  landlord,  to 
whom  such  rent  was  really  due, 
but  B  was  in  doubt  as  to  hb  legal 
right.     Held,    such    contract    was 
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legal  and  enforceable.    Brock  v. 
Weiss,  241 

2.  The  obligation  of  a  contract  which, 
when  made,  was  imenforceable  by- 
reason  of  sonae  irregularity,  but 
which  has  been  validated  by  reason 
of  a  subsequent  law,  is  protected 
by  the  constitution  to  the  sarae  ex- 
tent as  if  the  contract  had  been 
strictly  legal  at  first.  Racier  v. 
Township  of  Union,  259 

3.  The  obligation  of  such  a  contract 
inclndes  the  remedies  which  would 
have  been  available  for  its  enforce- 
ment if  it  had  been  valid  when 
made,  or  such  other  remedies  as 
may  have  been  lawfully  substituted 
therefor.  lb. 

4.  A  contract  for  building  on  land 
may  be  abrogated  or  abandoned, 
either  by  die  express  agreement  of 
the  parties  or  by  the  implication 
arising  from  conduct  inconsistent 
with  its  being  still  in  force.  But 
mere  deviations  and  changes  of 
plan  will  not  imply  abrogation  or 
abandonment  when  the  contract 
expressly  provides  that  such  devia- 
tions and  changes  may  be  made. 
Bozarth  v.  Dudley,  304 

5.  When  a  contract  for  building  on 
land  has  not  been  so  performed  as 
to  justify  a  recovery  thereon,  a  re- 
covery in  assumpsit  on  the  common 
counts,  for  the  work  and  materials 
used  in  the  erection,  will  only  be 
permitted  when  the  owner  has 
actually  accepted  the  building.  lb. 

6.  Such  acceptance  may  be  express 
or  implied  from  circumstances ; 
mere  occupation  of  the  building 
does  not  necessarily  imply  such 
acceptance.  Jb 

See  Attorney  and  Solicitor,  1, 
2,  3,  4. 


CONVEYANCES. 

Where  no  monuments  are  referred 
to  in  a  grant,  and  none  are  intended 
to  be  afterwards  designated  as  evi 
dence  of  the  extent  of  it,  the  dis- 


tance stated   therein  must  govern 
the   location.     Neqbaaer   v.  Smith, 

G72 

CORPORATIONS. 

1.  Duties  required  of  an  incorporated 
company  are  in  the  nature  of  con- 
ditions annexed  to  the  grant  of  tlie 
franchise.  Such  conditions  may 
be  waived  or  released,  or  a  new 
grant  made,  free  therefrom,  but  the 
intent  so  to  do  must  be  expressly 
declared  or  plainly  to  be  inferred 
from  some  legislative  act.  State  v. 
Godwinsville,  &c.,  Co.,  496 

2.  The  condition  contained  in  defend- 
ant's charter  requiring  the  turnpike 
road  thereby  authorized  to  be  im- 
proved in  a  certain  mode  before 
tolls  could  be  exacted,  held  to 
have  been  discharged  by  a  supple- 
mentary act,  giving  power  to  take 
tolls  in  a  new  mode  inconsistent 
with  that  previously  prescribed, 
and  plainly  justifying  the  inference 
that  there  was  a  legislative  intent 
either  to  acknowledge  the  previous 
performance  of  the  conditions  or 
to  waive  the  same.  lb. 

3.  Stockholders  in  a  private  corpora- 
tion, in  virtue  of  their  interest  in 
the  management  of  its  affairs,  have 
a  standing  in  court  to  test  the  regu- 
larity of  an  election  of  directors 
and  the  legality  of  the  acts  of  in- 
spectors of  the  election,  in  receiv- 
ing or  rejecting  votes  and  in  de- 
claring the  result.  They  are  parties 
aggrieved  within  the  meaning  of 
the  statute.  Bev.,  p.  184,  §  44. 
In  re  Election  of  St.  Lawrence  Steam- 
boat Co.,  62^ 

4.  A  stockholder  who  desires  to  vot& 
on  his  stock  by  proxy,  is  bound  lo 
furnish  his  agent  with  such  written) 
evidence  of  the  latter's  right  to  act 
for  him  as  will  reasonably  assure 
the  inspectors  that  the  agent  is 
acting  by  the  authority  of  his  prin- 
cipal. But  the  power  of  attorney 
need  not  be  in  any  prescribed  form,, 
nor  be  executed  with  any  particu- 
lar formalities.  It  is  suUicient 
that  it  appetir  on  its  face  to  confer 
the  requisite  authority,  and  that  it 
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be  free  from  all  reasonable  grounds 
of  suspicion  of  its  genuineness  and 
authenticity  ;  and  the  court,  in  re- 
viewing the  proceedings  at  an  elec- 
tion, must  lie  satisfied  that  the  in- 
spectors had  reasonable  grounds 
for  rejecting  the  proxy.  lb. 

5.  Votes  cast  for  a  candidate  who  is 
ineligible  for  the  office  of  director, 
will  not  be  thrown  away,  so  as  to 
elect  a  candidate  having  a  minority 
of  votes,  unless  the  electors  casting 
such  votes  had  knowledge  of  the 
fact  on  whicii  the  disqualification 
of  the  candidate  for  whom  they 
voted  rested,  and  also  knew  that  the 
latter  was,  for  that  reason,  disabled, 
by  law,  from  holding  the  office.    Jb. 

6.  Inspectors  of  an  election  for  direc- 
tors are  required  to  decide  upon  the 
admissibility  of  the  votes  tliat  are 
ofiered,  but  they  iiave  no  power  to 
pass  upon  the  eligibility  of  the  per- 
sons fur  whom  votes  are  proposed 
to  be  cast.  Tlie  question  of  eligi- 
bility is  one  that  can  be  raised  only 
in  the  courts.  lb. 

7.  The  general  rule  is  that  the  books 
of  the  corporation  are  the  evidence 
of  the  persons  who  are  entitled  to 
the  rights  and  privileges  of  stock- 
holders in  the  management  of  the 
affairs  of  the  corporation.  Jb. 

8.  Section  47  of  the  Corporation  act 
provides  that  no  person  shall  be 
elected  a  director  of  a  corporation 
issuing  stock,  unless  he  shall,  at  the 
time  of  the  election,  be  a  bona  fide 
holder  of  some  of  its  slock.    Held — 

1.  That  the  books  of  the  corpora- 
tion are  the  only  evidence  as  to 
who  are  the  stockholders,  and  as 
such,  are  entitled  to  vote  at  elec- 
tions. 

2.  That  with  respect  to  the  quali- 
fications of  a  director,  the  com- 
pany's books  are  not  conclusive. 
A  person  may  be  qualified  to  be  a 
director,  whose  vote  cannot  be  re- 
ceived at  the  election  by  reason  of 
the  transfer  of  stock  to  him  not 
being  entered  on  the  books;  and  he 
may  appear  as  a  stockholder  on  tlie 
books,  and  still  be  disqualified  for 
the  office  of  director  for  reasons 
aliunde. 


3.  That  if  the  stock  was  legally  is- 
sued, and  the  legal  title  is  in  the 
stockholder,  he  is,  prima  facie,  capa- 
ble of  being  a  director,  and  his 
riglit  to  be  a  director,  in  virtue  of 
his  legal  title  to  such  stock,  can  be 
impeached  only  by  showing  that 
title  was  put  in  him  colorably,  with 
a  view  to  qualify  him  to  be  a  di- 
rector for  some  dishonest  purpose, 
in  furtherance  of  some  fraudulent 
scheme  touching  the  organization 
or  control  of  the  company.  lb. 

9.  In  proceedings  to  inquire  into  an 
election  of  directors,  under  the 
forty-fourth  section  of  the  act  con- 
cerning corporations,  {Rev.,  p.  184,) 
the  court  may  either  establish  the 
election  or  set  it  aside  and  order  a 
new  election,  or  may,  in  its  discre- 
tion, besides  putting  those  out  of 
office  wlio  were  illegally  returned 
as  elected,  make  such  an  order  as 
will  put  those  in  office  as  directors 
who  would  have  been  in  office  if 
the  election  had  been  properly 
conducted,  if  such  relief  appears  to 
the  court  to  be  such  as  right  and 
justice  require.  Tb. 

10.  If  those  candidates  for  whom  the 
majority  of  the  votes  for  directors 
was  given  or  ofiered,  were  disqual- 
ified for  the  office,  the  court  will 
only  set  aside  the  election  and 
order  a  new  election ;  but  if  they 
were  qualified,  and  the  election 
was,  in  all  respects,  fairly  con- 
ducted, except  in  the  rejection  of 
legal  votes  tendered  for  them,  the 
court  will  set  aside  the  election  and 
make  an  order  putting  them  in 
office.  lb. 

See  Libel,  1. 


COSTS. 

1.  Tlie  allowance  of  costs  on  certiorari 
is  in  the  discretion  of  the  court. 
Lehigh  Valley  li.  B.  Co.  v.  Newark, 

323 

2.  Where  an  assessment  of  taxes 
has  been  jnade  in  good  faith  on 
property  which,  by  the  prosecutor's 
charter,  is  exempt  from  taxation, 
costs  will   not  be  allowed  to  the 


INDEX. 


691 


prosecutor  on  setting  aside  the 
taxes  on  certiorari,  where  applica- 
tion for  relief  has  not  been  made 
to  the  local  authorities,  unless  the 
defence  in  the  certiorari  suit  iias 
been  conducted  vexatiously.      lb. 

3.  An  allowance  of  a  'per  diem  to  a 
person  detained  in  vacation  in 
custody  as  a  witness  in  a  criminal 
case,  cannot  be  charged  in  a  bill 
of  costs  taxed  against  the  defend- 
ant on  conviction.    State  v.  Walsh. 

470 

4.  Where  an  oflender  is  convicted  on 
indictment  and  sentenced  to  the 
state  prison,  the  cosls  of  conviction 
are  payable  by  the  state,  and  can- 
not be  collected  from  the  county 
Freeholders  of  Morris   v.  Freeman, 

631 

5.  The  sheriffs  are  not  entitled  to  de- 
mand from  their  respective  coun 
ties,  jail  fees  for  receiving  and  dis- 
charging prisoners  who  have  not 
been  either  convicted  or  acquitted 
on  indictment.  lb. 

6.  Costs  are  the  creature  of  the  stat 
utes  and  are  not  recoverable  unless 
by  force  of  a  statute,  and  the  allow- 
ance of  them  in  any  case  will  de- 
pend upon  the  terms  of  the  statute 
Lehigh  Valley  R.  B.  Co.  v.  McFar- 
land,  674 

7.  A  court  of  error  gives  costs  ac 
cording  to  the  statutes.  The  stauite 
which  allows  this  court  to  award 
costs  in  its  discretion,  applies  only 
to  appeals,  and  does  not  extend  to 
writs  of  error,  and  there  being  no 
statute  giving  costs  in  error  on  a 
reversal  of  the  judgment  below, 
costs  in  error  are  not  recoverable 
on  a  judgment  of  reversal.  lb. 

8.  The  thirty-fourth  rule  of  this 
court,  whicli  provides  that  "  the 
prevailing  party  sliall  be  con- 
sidered as  recovering  costs  in  this 
court,  *  *  *  unless  the  court 
shall,  in  express  terms,  adjudge  to 
the  contrary,"  applies  only  to  cases 
where  costs  are  recoverable  by 
statute  or  are  in  the  discretion  of 
the  court.  J6. 


9.  Whether  costs  in  the  con  it  below 
shall  follow  on  a  reversal  on  error, 
will  depend  upon  the  kind  of  judg- 
ment the  court  in  error  shall  give. 

lb. 

10.  Where  a  judgment  is  reversed  on 
errors  assigned  upon  exceptions  to 
the  judge's  charge,  on  matters 
whicli  do  not  embrace  the  merits 
of  the  whole  case  as  between  the 
parties,  a  simple  reversal  with  an 
award  of  a  venire  de  novo,  is  the 
proper  judgment.  Upon  such  a 
judgment,  the  plaintiff  in  error  is 
not  entitled  to  costs  in  this  court, 
nor  to  a  judgment  in  this  court  for 
costs  in  the  court  below.  lb. 


COUNTY  CLEEK. 

1.  The  clerk,  when  called  upon  to 
make  a  search  for  title,  is  entitled 
to  have  such  information  either  by 
the  names  of  the  parties  or  by  refer- 
ence to  the  records  in  his  office,  as 
will  enable  him,  by  examining  the 
indices  or  the  record  to  which  he 
is  referred,  to  ascertain  the  prem- 
ises in  relation  to  which  he  is  re- 
quired to  make  a  search.  Bol- 
linger V.  Deacon,  559 

2.  A  party  desiring  a  search  cannot 
carve  out  a  description  of  lands  at 
his  will,  and  require  the  services 
of  the  clerk  to  ascertain  the  condi- 
tion of  the  title.  Under  a  call  for 
a  search  by  such  a  description,  the 
clerk  is  not  required  to  certify  that 
he  can  find  no  deeds  on  record  con- 
veying the  premises  described,  lb. 

3.  Where  the  clerk  certifies  a  des- 
cription from  the  record,  he  is  noi 
obliged  to  certify  that  such  descrip- 
tion contains  part  only  of  the  prem- 
ises described  in  the  order  for  a 
search.  It  is  suflicient  if  he  gives 
the  description  as  it  is  on  the 
record,  with  all  its  qualifications 
and  recitals.  lb. 


COUNTY  COLLECTOK. 

1.  By  the  act  of  1870,  (Pamph.  L.,  p 
809,  I  1,)  the  county  collector  of 
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Hudson  county  was  appointed  treas 
urer  of  the  road  commissioners 
named  in  the  act  of  1869,  (Pamph. 
L.,p.  1080,)  in  the  place  of  Acker- 
son,  and  the  subsequent  legislation 
did  not  restore  Ackerson  to  the 
office.  See  Famph.  L  1871,  p.  997, 
'i  7  ;  Pamph.  L.  1872,  p.  794,  U  2, 
6.  Road  Commissioners  v.  Kings- 
land,  5t)7 

2.  In  accepting  tlie  office  of  county 
collector,  the  statute  cast  upon  the 
defendant  the  office  of  treasurer  of 
the  road  commissioners,  which  is 
inseparable  from  it.  He  cannot 
perform  the  duties  of  the  former 
office  without  entering  upon  and 
discharging  the  duties  of  the  latter. 

lb. 

COURTS. 

The  Supreme  Court  is  the  sole  de- 
positary of  the  prerogative  writs  of 
certiorari,  mandamus  and  quo  war- 
ranto. The  single  exception  is  in 
suits  originating  in  justices'  courts. 
Flanagan  v.  Plaivfield,  118 


COUETS-MARTIAL. 
See  Militia. 

COVENANTS. 

1.  Even  though  the  covenant  of  a 
married  woman  be  held  void  for 
coverture,  the  covenant  of  her 
surety  is  enforceable.  Wagoner  v. 
Waits,  126 

2.  The  grantee  in  a  deed,  by  accept- 
ing the  same,  becomes  liable  on  the 
covenants  therein  purporting  to  be 
made  by  him,  just  as  if  he  had 
signed  and  sealed  the  instrument. 
Sparkman  v.  Qove,  252 

3.  A  covenant  by  the  grantee  in  a! 
deed  to  assume  a  mortgage,  for! 
payment  of  which  the  grantor  is 
personally  liable,  binds  tiie  grantee 
to  pay  the  mortgage  debt.  lb} 

4.  In  an  action  for  breach  of  the  de- 
fendant's covenant  to  pay  a  debt 
which  the  plaintiff  owes,  the  dam- 


ages recoverable  are  the  full  amount 
of  the  debt,  although  the  plaintiff 
may  not  yet  have  paid  the  same. 

lb. 

See  Inns  and  Taverns. 


CRIMES. 

1.  The  act  entitled  "  An  act  to  prevent 
the  wilful  pollution  of  the  waters 
of  any  of  the  creeks,  ponds  or 
brooks  of  the  state,"  approved 
April  21st,  1876,  as  amended  by 
tiie  supplement  approved  February 
27th,  1880,  is  designed  to  prohibit 
the  pollution  of  the  waters  of  any 
creek,  &c.,  used  to  supply  any 
reservoir  for  distribution  for  public 
use.  The  offence  created  by  the 
act  is  committed  when  offensive 
matter  is  deposited  in  such  waters 
calculated  to  make  them  impure  at 
the  place  of  deposit,  although  the 
impurity  may  not,  in  fact,  appreci- 
ably affect  the  waters  when  arrived 
at  the  reservoir.     State  v.  Wheeler, 


2.  Under  such  construction  the  act  is 
not  within  the  prohibition  of  the 
constitution  against  the  appropria- 
tion of  private  property  for  public 
use  without  compensation.  '  Al- 
though it  may  limit  the  beneficial 
use  of  private  property,  it  is  not  an 
exercise  of  the  right  of  eminent 
domain,  but  only  a  police  regula- 
tion, forbidding  certain  specified 
uses  of  private  property  because 
such  uses  tend  to  the  common  in- 
jury of  the  citizens  of  the  state, 
and  it  is  sustainable  as  a  proper 
exercise  by  the  legislative  author- 
ities of  the  police  power  vested  in 
them,  lb. 

.  Under  the  "  Malt  Liquors  Act," 
approved  April  4th,  1872,  (Rev.,  p. 
494,  ^  13,)  a  single  sale  of  any  of 
the  liquors  mentioned  without 
license,  makes  the  seller  liable  to 
indictment  as  keeper  of  a  dis- 
orderly house.     State  v.  Fay,     474 

4.  The  act  is  operative  throughout 
the  state  except  in  townships,  cities 
and    incorporated     towns,    where 
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laws  are  in  force  regulating  the  sale 
of  such  liquors,  ontside  of  inns  and 
taverns.  lb. 


CRIMINAL  PROCEDURE. 

-An  indictment  will  not  be  quashed 
on  the  ground  of  its  not  being  en- 
dorsed as  a  "  true  bill,"  or  signed 
by  the  foreman  of  tlie  grand  jury. 
Slate  V.  Magrath,  227 


DAMAGES. 

il.  In  the  rule  which  limits  a  recovery 
for  a  tort  to  those  damages  which 
are  its  nutural  and  proximate 
effects,  the  natural  effects  are 
those  which  might  reasonably  be 
foreseen,  those  which  occur  in 
an  ordinary  state  of  things,  and 
tiie  proximate  cfil-cts  are  those 
between  whicii  and  the  tort  tliere 
intervenes  no  culpable  and  efficient 
agency.  A  mere  failure  by  third 
parties  to  extinguish  a  fire  started 
through  the  negligence  of  the  de- 
fendant, is  not  such  an  agency. 
Wiley  V.  West  Jersey  R.  R.  Co., 
247 

"2.  In  an  action  for  the  recovery  of 
damages  resulting  from  a  fire 
kindled  upon  the  property  of  the 
defendants,  it  is  necessary  that  the 
plaintiff  siiould  show  that  the  fire 
was  unlawfully  kindled,  or  negli- 
gently kindled  or  guarded.  Read 
V.  Penna.  R.  R.  Co.,  2S0 

3.  Where  the  servants  of  a  railroad 
company  left,  in  a  house  where  the 
oil  used  by  the  company  was  kept, 
a  stove  red-hot  or  so  adjusted  that 
it  would  speedily  become  red-hot, 
around  which  was  scattered  inflam- 
mable waste,  and  upon  which  was 
a  can  of  oil,  the  jury  were  war- 
ranted in  finding  thai  the  conduct! 
of  the  defendants'  servants  was 
negligent.  76.' 

•4.  It  was  not  erroneous  to  overrule 
an  offer  by  tiie  defendants  to  prove 
what  instructions  were  given  by 
them  to  their  servants  relative  to 
the  care  of  the  stove  and  the  con- 
tents of  the  oil-house,  inasmuch  as 


the  ground  of  plaintiff's  case  was 
the  negligence  of  the  servants,    lb. 

5.  The  owner  of  a  dog  is  liable  for  an 
injury  committed  by  the  dog,  if  he 
had  notice  of  his  mischievous 
propensities.     Pr.rkiiis  v.  Moseman, 

579 

^e  New  Trial,  1. 
Recoupment. 


DEBTOR  AND  CREDITOR. 

1.  A  compromise  voluntarily  made 
without  any  fraud  or  imposition 
will  not  be  set  aside,  however  dis- 
advantageous it  may  be.  I5ut  if  a 
debtor  fraudulently  conce:ils  his 
property,  and  by  a  false  and  fraud- 
ulent representation  of  his  inability 
to  pay,  induces  his  creditor  to  com- 
pound his  debt,  the  creditor  will 
not  be  bound  by  the  composition. 
Ackerman  v.  Ac/cennan,  173 

2.  PlaintiflT  recovered  a  judgment  for 
$4000 ;  defendant  transferred  stock 
of  wiiich  he  was  owner,  the  par 
value  of  which  was  $11,000  or 
$12,000,  in  trust  for  liis  wile,  to  put 
it  beyond  reach  of  execution  on 
the  judgment,  and  left,  the  state. 
On  representations  by  defendant 
that  he  had  nothing  to  pay  with, 
the  plaintiir,  without  knowledge  of 
tlie  fraudulent  transfer  by  the  de- 
fendant of  his  property,  was  in- 
duced to  sign  a  satisfaction-piece 
ou  payment  of  $50,  and  the  judg- 
ment was  canceled  of  record.  Held, 
that  the  satisfaction-piece  was  pro- 
cured by  fraud  and  that  the  can- 
cellation of  record  should  be  va- 
cated, lb. 


DEDICATION. 

Land  was  taken  as  a  street  and  a  sum 
awarded  the  land-owner,  who  sub- 
sequently, before  the  payment  of 
the  award,  made  a  map  with  that 
street  marked  ui)on  it,  and  sold 
lands  with  reference  to  sueii  map. 
JMd,  that  as  a  matter  of  law  such 
acts  did  not  necessarily  amount  to 
a  (ledication.  Mayor  of  Jersey  City 
V.  Scarlett,  428 


694 


INDEX. 


DEFENCES. 
See  Bonds,  1, 

DEMUKRER. 
See  Pleading. 

DISORDERLY  ACT. 

The  complaint  of  the  overseer  of  the 
poor,  under  section  5  of  the  act 
concerning  disorderly  persons,  naust 
contain  the  averment  that,  by  rea 
son  of  the  desertion,  the  township 
may  become  chargeable,  and  to 
justify  conviction,  that  allegation 
must  be  established  at  the  trial. 
Oedney  v.  Dey,  576 

DISORDERLY  HOUSE. 
Sse  Crimes,  3. 


DISTRICT  COURTS. 

1.  The  act  establishing  District 
Courts,  and  granting  to  those  courts 
jurisdiction  exclusive  of  all  other 
courts  whatever,  in  all  causes 
arising  under  the  act,  is  not  in  con- 
travention of  the  constitutional  pro- 
hibition that  "  every  law  shall  em- 
brace but  one  object,  and  that  shall 
be  expressed  in  its  title."  Payne 
V.  Mahon,  213 

2.  The  grant  of  jurisdiction  is  a 
necessary  incident  to  the  establish- 
ment of  the  District  Courts,  and 
the  taking  away  of  the  jurisdic- 
tion conferred  from  ofcher  courts,  is 
not  only  not  foreign  to  the  object 
of  the  law,  but  is  manifestly  cog- 
nate to  it.  lb. 

3.  The  special  act  of  1873,  consti- 
tuting two  District  Courts  in  New- 
ark, is  not  repealed  by  the  second 
section  of  the  act  of  1877,  p.  234. 
Field  V.  Silo,  355 

4.  The  fourth  section  of  the  act  of 
1878,  p.  162,  is  constitutional.    Al- 


though special  in  form,  it  is  general 
in  effect.  It  removed  dissimilarity 
and  created  entire  harmony  in  the 
law  on  the  subject  to  which  it  per- 
tained, and  thereby  subserved  the 
object  of  the  constitutional  amend- 
ment, lb. 

5.  By  the  District  Court  act,  a  sum- 
mons cannot  be  served  on  a  non- 
resident of  the  city,  beyond  the 
corporate  limits  of  such  city. 
Weliman  v.  Bergmann,  613 


DOWER. 

In  an  action  of  dower,  if  the  demand- 
ant dies  before  the  judgment  of 
seizin  is  executed,  her  right  to  an 
estate  in  dower  is  determined ;  if 
she  dies  before  the  damages  are 
assessed,  her  right  to  damages  is 
gone.     Parks  v.  McClellan,         552- 

See  Pleading,  9,  11. 


EJECTMENT. 

1.  In  ejectment,  if  the  declaration  be 
filed  in  season,  and  a  copy  be 
served,  the  defendant  must  plead 
within  thirty  days  after  service,  if 
the  copy  have  endorsed  upon  it  the 
notice  required  by  section  105  of 
the  Practice  act.  Rev.,  p.  327. 
Hunt  V.  O'Neill,  5C4 

2.  The  notice  required  to  be  endorsed 
on  the  copy  of  the  declaration 
served  under  section  105  of  the 
Practice  act,  need  not  contain  the 
file-mark  of  the  declaration,  nor 
state  the  date  of  the  service.       lb. 

3.  A  plaintiff  in  ejectment,  having  a 
defeasible  title,  is  entitled  to  a  gen- 
eral judgment,  if  his  title  has  not 
expired  or  been  determined  at  the 
time  of  the  trial.  iSeciion  43  of  the 
Ejectment  act,  whicli  authorizes  a 
special  judgment,  applies  only  to 
cases  in  which  the  plaintiff's  title 
has,  in  fact,  expired  pending  the 
suit.     Bev.,  p.  332.  lb. 

j4.  Section    44   of  the  Ejectment  act, 

which  gives  conclusive  effect  to  a 

'    judgment  in  ejectment,  relates  only 
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to  the  right  of  possession  and  the 
title  as  they  existed  at  the  termina- 
tion of  the  suit.  A  judgment  in 
ejectment  will  not  conclude  the 
defeate<l  party  as  to  a  title  or  right 
of  possession  subsequently  accru- 
ing, lb. 

5.  A  plaintiff  in  ejectment  is  entitled 
to  have  his  costs  awarded  to  him 
in  the  ejectment  suit,  on  a  judg- 
ment by  default,  only  where  it  ap- 
pears by  the  affidavit  of  service  of 
the  summons,  that  the  defendant 
was,  at  the  time  of  the  service,  in 
actual  possession  of  the  prejnises 
claimed,  or  some  part  thereof.  If 
it  does  not  so  appear,  the  plaintiff 
must  recover  his  costs  in  the  eject- 
ment suit  in  an  action  for  mesne 
profits.  lb 


ELECTIONS. 

1.  In  elections  of  a  special  character, 
where  time  and  place  are  not  fixed 
by  law,  notice  of  the  election  m.st 
be  given.  Morgan  v.  Gloucester 
City,  137 

2.  In  such  case,  the  direction  to  give 
notice  is  mandatory.  lb 

3.  Notices  not  stating  the  place  or 
places  where  polls  would  be  opened 
are  insufficient  and  election  thereby 
rendered  invalid.  lb. 

See  CoKPORATiONS,  3-10. 


EMINENT  DOMAIN. 
See  Limitations,  Statute  of. 

ERKOR. 

L  A  writ  of  error  will  not  lie  to  the 
Pleas  on  a  rule  discharging  a  rule 
to  show  cause  why  a  judgment 
regularly  entered  should  not  be 
opened  to  let  in  a  jjroposed  de- 
fence. First  National  Bank  of  Bed 
Bank  v.  Jones,  60 

2.  When  the  question  whether  evi- 
dence otiered  for  the  defAice  was 
admissible  or  not,  depended  upon 


what  had  been  the  cnnr«e  of  proof 
on  the  part  of  the  state,  in  order  to 
take  advantage  of  an  erroneous  ex- 
clusion of  the  evidence,  the  bill  of 
exceptions  should  show  that  such 
evidence  had  been  given  on  the 
part  of  the  state  :u5  made  the  evi- 
dence offered  by  defence  compe- 
tent. Upon  a  writ  of  error  iIiIh 
court  can  only  look  at  the  record 
and  the  bills  of  exception.  State 
V.  Wheeler,  yy 

3.  If  a  plea  or  demurrer  be  struck  out 
as  frivolous,  such  order  cannot  be 
reviewed  on  a  writ  of  error.  Broint, 
V.  Warden,  177 

4.  The  Court  of  Errors  will,  in  a 
proper  case,  allow  proceedings  to 
be  taken  after  argument,  to  amend 
the  record  sent  up  from  the  infe- 
rior court.  lb, 

5.  After  joinder  in  error  it  is  too  late 
to  object  that  bills  of  exceptions 
regularly  obtained  were  not  an- 
nexed to  and  returned  with  the 
writ.  Cory  v.  Freeholders  of  Sum- 
erset,  445 


6.  Orders  to  amend  the  bill  of  par- 
ticulars are  not  the  subjects  of  a 
writ  of  error.  lb. 

A  writ  of  error  will  lie  upon  an 
order  of  the  court  directing  the 
sheriff  to  pay  to  the  plaintiff  in 
execution  the  money  due  him  on 
the  execution.     Adams  v.  Disston, 

662 

8.  The  court,  on  a  writ  of  error,  is 
not  restricted  to  a  general  affirm- 
ance or  reversal,  and  may,  on  a  re- 
versal of  a  judgment,  give  a  new 
judgment  in  favor  of  the  plaintiff 
in  error,  or  award  a  venire  de  novo, 
as  the  justice  of  tiie  case  may  re- 
quire. Lehigh  Valley  R.  B.  Co.  v. 
McFarland,  674 

9.  If  the  whole  merAs  of  the  case  are 
fully  and  linally  determined  by  the 
decision  of  the  court  in  error,  tlie 
court  will  finally  decide  the  con- 
troversy by  giving  such  a  judgment 
in  favor  of  the  plaintiff  in  error,  aa 
should  have  been  given  in  the 
court  below,     li'  the  judgment   is 
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not  reversed  upon  the  whole  merit.s|.4 
of  the  case,  but  upon  some  col-  ! 
lateral  or  incidental  point  not  in- 
volving the  substantial  grounds  of 
the  litigation,  or  covering  the  whole 
case,  the  court,  in  reversing  the 
judgment  below,  will  simply  direct 
a  venire  de  novo,  in  order  that  the 
case  may  be  put  on  a  retrial  upon 
the  merits.  lb. 

10.  Where  the  judgment  below  is  re- 
versed, and  the  court  in  error  also 
gives  a  judgment  such  as  ought  to 
have  been  given  below,  the  effect 
of  such  a  judgment  is  to  give  to 
the  plaintitf  in  error  the  costs  of 
suit  in  the  court  below ;  for  liel 
would  have  had  costs  in  that  court 
if  a  proper  judgment  had  been 
pronounced  there  in  the  first  in- 
stance. But  the  plaintiff  in  error 
is  not  entitled  to  costs  in  the  court 
below,  unless  in  addition  to  a  re- 
versal he  obtains  also,  by  the  de- 
cisiun  of  the  cuurt  in  error,  a  final 
judgment  in  his  favor.  lb. 


ESTOPPEL. 

See  Insurance,  4,  9. 

EVIDENCE. 

1.  The  defendant  was  a  member  of 
tlie  common  council  of  Cape  May, 
and  was  indicted,  under  the  statute, 
for  furnishing  supplies  which  had 
been  paid  for  by  such  council ;  to 
prove  such  payment,  the  treasurer 
of  the  city  testified  that  he  made 
such  payment,  and  that  the  coun- 
cil had,  by  resolution,  ratified  the 
same.  Held,  that  such  proof  of 
the  contents  of  such  resolution  was 
illegal.     Slate  v.  Magrath,  227 

2.  Evidence   that   the    principal   in-  8 
structed  the  agent  to  be  careful  is| 
not  relevant  t(j  the  inquiry  whether 
the  agent    was   in    tact   negligent. 
Wiley  v.    West   Jersey   R.   R.  Co., 

247 

3.  Evidence  of  ineffectual  efforts  to' 
sell  one  piece  of  st;inding  timber  is 
not  relevant  to  an  inquiry  as  to  the 
value  of  another.  Ib.l 


,  Evidence  showing  that  a  fire  might 
have  been  caused  by  a  spark  from 
a  locomotive  and  tending  to  dis- 
prove the  presence  of  any  other 
cause,  will  warrant  a  conclusion 
that  a  spark  did  escape.  lb. 

.  Proof  that  a  fire  originated  in  a 
spark  from  an  engine  is  prima  facie 
evidence  of  negligence  in  those 
controlling  the  engine,  by  force  of 
the  staute  of  this  state.  lb. 

.  In  an  action  against  the  principal 
and  his  sureties  upon  a  joint  and 
several  bond,  for  the  faithful  per- 
formance of  the  duties  of  the  prin- 
cipal as  treasurer  of  the  town  of 
Union,  apart  of  whose  duties  was  to 
keep  accurate  books  of  account  and 
to  render  abstracts  of  such  accounts 
to  the  council — Held,  that  his  books 
of  account  as  such  treasurer,  and  a 
report  rendered  to  the  council  by 
him,  were  competent  evidence 
against  himself  and  his  sureties. 
Town  of  Union  v.  Bermes,  269 

.  Tlie  rule  of  evidence  that,  where 
parties  have  put  their  contract  in 
writing,  the  written  contract  shall 
be  the  only  evidence  of  the  con- 
tract as  finally  concluded,  and  that 
oral  testimony  of  what  was  said  or 
done  during  the  negotiations,  will 
not  be  admitted  either  to  contra- 
dict the  written  contract  or  to  sup- 
ply terms  with  respect  to  which 
the  writing  is  silent,  is  designed 
to  enable  parties  to  make  their 
written  contracts  the  only  evidence 
of  their  undertakings,  and  to  protect 
tiiemselves  from  tlie  hazard  of  un- 
certain oral  testimony  with  respect 
to  their  engagements,  and  is  a  rule 
indispensable  to  the  security  of 
contracting  parties.  Naumberg  v. 
Young,  331 

,  The  exceptions  to  this  rule  are  (1) 
where  the  written  contract  is  in- 
complete, and  on  its  face  does  not 
purport  to  contain  the  whole  agree- 
ment between  the  parties;  (2) 
where  the  parties,  in  negotiating 
the  agreement  which  is  reduced 
to  writing,  have  also  entered  into 
another  agreement  by  parol,  which 
is  collateral  to  the  written  contract, 
and  is  on  a  subject  distinct   from 
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that  to  which  the  written  contract! 
relates.  -^^• 

9.  The  only  criterion  of  the  complete- 
ness of  the  written  contract  as  a  full 
expression  of  the  terms  of  the 
agreement,  is  the  contract  itself. 
If  the  written  contract  purports  on 
its  face  to  be  complete,  and  to  con- 
tain the  entire  agreement  of  the 
parties,  parol  evidence  will  not  be 
received  to  add  another  term  to 
the  agreement,  thougii  the  written 
contract  contains  nothing  on  the 
subject  to  which  the  parol  evidence 
is  directed.         '  •^"• 

10.  To  justify  the  admission  of  a 
parol  promise  by  one  of  the  con- 
tracting parties,  made  during  the 
negotiation  of  a  written  contract 
on  the  ground  that  it  was  collateral 
the  promise  must  relate  to  a  sub 
ject  distinct  from  that  to  which  the 
written  contract  applies.  lb 

11.  Where  the  written  contract  pur- 
ports on  its  face  to  be  a  memorial 
of  the  transaction,  it  supersedes  all 
prior  negotiations  and  agreements, 
and  oral  testimony  will  not  be  ad- 
mitted of  prior  or  contemporaneous 
promises  on  a  subject  so  closely 
connected  with  the  principal  trans- 
action, with  respect  to  which  the 
parties  are  contracting,  as  to  be 
part  of  tlie  tiaiisactiuu  itself,  with- 
out the  adjustment  of  which  the 
parties  cannot  be  considered  as 
having  finished  their  negotiations 
and  finally  concluded  a  contract. 

lb. 

12.  In  replevin,  when  the  plea  of 
non  cfpll  is  pleaded,  and  property 
in  the  defendant  as  an  administra- 
tor, the  defendant  is  not  sued  in  a 
representative  capacity,  and  there- 
fore the  plaintiff'  is  a  full  witness 
in   the   case.      Conway   v.    Halsey, 

4tj2 

EXCEPTIONS. 

See  Error,  2. 


EXECUTIONS. 
1.  The  issuing  of  an  execution  is  a 


proceeding  entirely  distinct  from 
the  judgment,  and  irregularities  in 
the  issuing  of  the  execution  cannot 
atil'cl  the  judgment  in  anywise. 
Keller  v.  iMcGrath,  164 

.  On  the  appointment  of  a  receiver 
under  the  act  concerning  execu- 
tions, so  far  at  least  as  concerns  the 
personal  properly,  choses  in  action 
and  equitable  interests  of  the 
debtor,  the  title  passes  to  the  re- 
ceiver in  virtue  of  his  appointment, 
without  any  formal  assignment  by 
the  debtor.     Harrison  v.  Maxwell, 

316 

i.  Whers  property  levied  on  by  an 
officer  by  virtue  of  an  execution  has 
been  taken  from  his  custody  by  a 
writ  of  replevin,  the  replevin  bond 
is  substituted  in  the  place  of  the 
levy  ;  and  if  the  officer  deprives  the 
plaintiff  in  the  execution  of  the 
advantages  to  be  derived  from  tiie 
bond  by  surrendering  it  or  cancel- 
ing a  judgment  recovered  on  it,  an 
action  will  lie  against  him  for  a 
breach  of  duty  in  not  making  the 
money  under  his  process.  lb. 

4.  Securities  taken  by  officers  in  the 
execution  of  process,  are  regarded 
as  securities  held  by  them  in  trust 
for  parties  whom  they  represent  in 
an  official  capacity  ;  and  courts  of 
law  will  extend  a  liberal  protection 
over  the  rights  of  parties  equitably 
interested,  against  the  acts  of  mere 
nominal  parlies.  lb. 

.  But  the  court  will  not  set  aside  a 
release  given  by  the  party  on  the 
record,  unless  tiie  person  benefi- 
cially interested  owns  the  entire 
interest  in  the  suit,  or  the  party  re- 
leasing is  insolvent.  lb. 

.  C.  n.  recovered  a  judgment  against 
C.  H  ,  Jr. ;  execution  issued  to  the 
sheriff' of  the  county  of  E.,  and  was 
levied  on  certain  i^oods  and  chat- 
tels. M.  sued  out  replevin,  claim- 
ing the  goods  anil  chattels  levied 
on  as  his  property.  In  the  replevin 
suit  the  goods  and  chattels  were 
found  to  be  tiie  property  of  the  de- 
fendant in  the  execution;  the 
sheriff  took  an  assignment  i>f  the 
replevin  bond   and  sued  on   it  in 
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his  own  name  and  recovered  a 
judgment  nisi.  One  O.  B.  subse- 
quently recovered  a  judgment 
against  C.  H.,  the  plaintiff  in  the 
execution  under  which  the  levy 
was  made;  O.  B.'s  judgment  was 
for  a  sum  much  less  than  the  value 
of  the  goods  and  ciiattels  levied  on. 
A  receiver  was  appointed  in  sup- 
plementary proceedings  under  the 
last-mentioned  judgment.  After- 
ward ihe  sheriff;  by  direction  of 
C.  H.,  entered  satisfaction  of  record 
of  the  judgment  in  the  replevin 
suit,  and  the  receiver  applied  to 
have  that  satisfaction  vacated. 
Held,  (1)  that  the  equitable  inter- 
est of  C.  H.  in  the  replevin  bond 
passed  to  the  receiver  in  virtue  of 
his  appointment  as  such,  and  that, 
so  far  as  concerned  the  rights  of 
the  receiver,  the  cancellation  of 
the  judgment  was  wrongful;  (2) 
that  inasiuucii  as  the  whole  sum 
recoverable  as  damages  upon  the 
replevin  bond  was  not  required  to 
satisfy  the  judgment  under  which 
the  receiver  was  appointed — the 
residue  thereof  being  due  to  C.  H. 
— the  court  would  not  vacate  the 
satisfaction  of  record,  there  being 
no  proof  that  the  sheriff  was  not  ui' 
sufhcient  ability  to  respond  to  the 
receiver  for  his  damages.  lb. 

7.  An  order  appointing  a  receiver  and 
allowing  an  ancillary  injunction 
under  the  act  concerning  execu- 
tions, made  upon  a  j  udgment  against 
a  debtor  who  had  been  discharged 
in  bankruptcy  after  judgment  re- 
covered, will  be  set  aside,  if  the 
debt  for  which  the  judgment  was 
entered  was  such  as  to  be  dis- 
charged by  the  debtor's  discharge 
in  bankruptcy.  Gibson  v.  Gor- 
man, 325 

FEES. 

See  Costs. 


FRAUD. 

-See  Dkbtor  and  Creditor. 


I    FRAUDS  AND  PERJURIES. 

The  declaration  showed  that  the  de- 
fendants, husband  and  wife,  as- 
signed to  the  plaintiff  a  bond  be- 
longing to  the  wife,  and  guaranteed 
the  payment  thereof,  in  considera- 
tion of  money  paid  to  them,  and 
that  the  wife  was  possessed  of  a 
separate  estate.  Held,  that  it  was 
sufficient  to  maintain  an  action 
against  them  under  the  "Act  to 
prevent  the  fraudulent  transfer  of 
property,  and  to  facilitate  the  col- 
lection of  just  claims,"  approved 
March  24th,  1862.     Ray  v.  Decker, 

245 

GUARDIAN. 

See  Bonds,  Guardian. 


HIGHWAY. 

1.  When,  at  the  time  lands  are  dedi- 
cated and  accepted  for  public  use 
as  a  highway,  there  existed  upon 
adjoi  ning  land  an  excavation  which, 
when  the  highway  became  fre- 
quented, was  dangerous  to  those 
carefully  passing  along  the  same, 
no  duty  to  guard  or  protect  the 
excavation  is  cast  upon  the  owner 
of  such  adjoining  land,  for  the 
neglect  of  which  he  can  be  in- 
dicted.    Slate  V.  Society,  &c.,      602 

2.  The  public  thus  accepting  a  high- 
way takes  the  land  in  the  situation 
and  circumstances  then  existing, 
and  with  the  burden  of  adapting 
it  to  safe  public  travel  cast  upon 
the  public  authorities  and  not  upon 
the  adjoining  land-owner.  J  b. 


HUSBAND  AND  WIFE. 
See  Married  Women. 


INNS  AND  TAVERNS. 

1.  Where  the  Court  of  Common 
Pleas  of  a  coimty  has  jurisdiction 
to  grant  licenses  under  tlie  act  con- 
cerning   inns     and    taverns,    this 
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court  will  not,  on  certiorari,  reviewjl 
its  discretion  in  granting  or  re- 1 
fusino-  license,  or  look  into  the  factsj 
upon"  whicK  such  discretion  is|| 
exercised.  Barnecjat  Beach  AssocmA 
tion  V.  Busby.  6-7 1 

2  Covenants  in  deeds  not  to  sell  in 
■  toxicating  liquors  on  premises  for 
which  a  license  is  sought,  however 
they  mav  bind  the  parties  to  such 
deeds,  are  no  legal  restraint  upon 
the  court  in  gra.iting  tavern  li- 
censes for  the  public  convenience. 

io. 

INSOLVENCY. 

See  Mtjnicipai.  Corporations,  41 


INSURANCE. 

1  A  condition  annexed  to  and  made 
■part  of  a  policy  of  fire  insurance 
which  provides  that  "  all  and  every 
person  insuring  in  this  coraj.any 
must  give  notice  *  *  *.  of  ^ny 
other  insurance  effected  in  t^heir 
behalf  on  said  propertv,  '       •, 

in  which  case  each  office  shall  be! 
liable  to  the  payment  only  of  a 
ratable  proportion  of  any  loss  or 
damage  which  may  be  sustained, 
&c  is  not  restricted  to  other  in- 
surance effected  prior  to  the  exe- 
cution and  delivery  of  the  policv 
in  question.  It  is  applicable  to  al L 
other  insurances,  whether  effected 
before  or  after  the  policy  in  ques- 
tion Wamick  v.  Momnouth,  etc., 
Ins.  Co.,  ^^ 

2.  An  application  was  made   for  in- 
surance under  the  regulations  of 
the  company.     It  required  that  the 
questions   put   therein    should    be 
truly   answered    as  a   preliminary 
to  the  Issuing  of  the  policy.     The 
application  contained  among  others 
the  following  questions  .  "  Is  therel 
anv  encumbranceon  the  property .' 
and  this  was  followed  by  the  requi-j 
sition,    "If   mortgaged,   state    the 
amount."     Over  against  the  ques-- 
tion    the    agent   of    the    companyl 
wrote,  "  Expects  to  borrow  $2500 
and  use  the  policy  as  collateral, 
and  opposite  the  following  requi- 
sition he  wrote  nothing,  but  made 


a  dash  only.  Wlien  the  applica- 
tion was  made  the  property  was 
subject  to  four  mortgages,  amount- 
ing to  $3700.  Held,  that  the  policy, 
having  been  issued  upon  an  appli- 
cation in  which  the  question  as  to 
the  encumbrances  had  been  left 
unanswered,  without  intention  to- 
deceive,  there  was  no  warranty 
upon  that  subject.  Jersey  City  //w. 
Co.  V.  Carson,  210- 

3.  Defendant,     in     January,     18S1, 
issued  to  plaintiff  a  policy  of  insur- 
i     ance   on   his   household    furniture 
I     contained  in  a  frame  building,  to 
I     be  occupied  as  a  private  summer 
!     residence.      In   the    body   of    the 
policv,  immediately  following  the 
description,  was  inserted  in  writing 
the   following    provision :    "It   is 
hereby  understood  and  agreed  that 
the  said  premises  are  not  to  be  used 
as  a  hotel  or  boarding-house,  and 
that  they  are  not  to  be  left  unoccu- 
pied any  portion  of  the  year."     At 
the  time  plaintiff  purchased,  an  em- 
plov4  of  the  former  owner  lived  in,, 
and  with  his  family,  occupied  iour 
rooms  in  one  wing  of  the  building 
and  continued  to  live  there  until 
April  5th,  1881.     In  March,  plain- 
tiff employed  H.  to  take  charge  of 
the  place  as  gardener  ;  he  was  to 
remove  there  and  occupy  the  same 
rooms   in   the   wing.     On   March 
22d,  1881,  H.  went  to  the  place  and 
engaged  board  at  a  neighboi-'s  his 
familv     not     accompanying    him, 
owing  to  the  sickness  of  his  wife. 
H  slept  at  his  boarding-house,  but 
had  the  kevs  of  the  house,  and  as- 
sumed general  charge  of  the  place. 
On  April  19lh,  the  building  took 
fire  from  leaves  H.  was  burning  ou 
the  grounds,  and  was  entirelv  con- 
sumed, with  the  insured  furniture. 
In  an  action  on  the  pohcy— Meld— 

1  That  the  building  was  unoccu- 
pied within  the  meaning  of  the 
policy,  which  was  therefore  ior- 
feited  by  the  breach  of  the  war- 
ranty. .        , 

2  A  dwelling-house  is  only  occu- 
pied within  sucii  a  condition,  when 
human  beings  habitually  reside  m 
it,  and  it  is  unoccupied  wlien  no 
one  lives  or  dwells  in  it. 

3  The  phrase  "  left  unoccupied 
will  not  be  construed  as  implying 
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an  abandonment  or  wilful  vacation 
of  the  premises,  leaving  them  un- 
cired  for.     Sonneboi-n  v.  Ins.  Co., 

220 

4.  Knowledge  by  the  president  of  an 
insurance  company,  wlio  has  exer- 
cised the  power  of  making  and 
renewing  contracts  of  insurance, 
that  the  insured  was  making  addi- 
tions to  the  insured  buildings  with 
a  verbal  permission  to  do  so,  es- 
tops the  company  from  defending 
an  action  brought  upon  tlie  policy 
upon  tlie  ground  that,  by  reason 
of  such  additions,  there  had  been 
an  increase  of  risk.  Martin  v. 
Jersey  City  Ins.  Co.,  273 

■5.  Knowledge  by  the  company  of  the 
existence  of  a  subsequent  insurance, 
followed  by  any  words  or  acts  on 
the  part  of  the  company  by  which 
the  insured  is  induced  or  permitted 
to  believe  that  the  contract  of  in- 
surance is  still  subsisting  and  the 
property  of  the  insured  is  still  pro- 
tected, is  a  waiver  of  the  condition 
or  an  estoppel  against  an  assertion 
that  a  forfeiture  of  the  policy  has 
occurred  because  of  a  failure  ofi 
the  insured  to  comply  witli  the! 
condition  to  give  notice  of  such' 
subsequent  insurance  and  have  it! 
endorsed  upon  the  policy  or  ac- 
knowledged in  writing.  lb  I 

<6.  Where  the  knowledge  of  an  agent 
is  to  be  imputed  to  tlie  company,  it' 
should  be  the  knowledge  of  an 
agent  authorized  to  bind  the  com-' 
pany  by  his  acts  in  regard  to  the| 
transaction  concerning  which  the 
knowledge  is  to  operate  as  a' 
waiver.  Jb.\ 

7.  Where  the  case  of  the  plaintiff 
rests  upon  an  alleged  waiver  of  a 
condition  requiring  the  cndoise- 
ment  in  writing  of  subsequent  in-[ 
surances  by  knowledge  of  an  agent 
of  the  company,  followed  by  acts 
of  the  company,  and  it  appears 
that  the  evi<lence  in  regard  to  the 
extent  of  the  agent's  authority  is 
meagre  and  unsatisfactory,  and  the 
evidence  as  to  whether  any  infor- 
mation of  such  insurances  was 
given  to  such  agent  was  contra- 
dictory, a  direction  that  a  verdict 


be   rendered   for   the    plaintiff  is 
erroneous.  lb. 

8.  A  condition  annexed  to  and  made 
part  of  a  policy  of  insurance,  pro- 
vided that  in  case  the  insursni 
should  eflect  other  insurance  on 
the  property  and  should  not,  within 
ten  days,  give  notice  thereof  to  the 
company  insuring,  and  "  have  the 
same  endorsed  on  this  instrument 
or  otherwise  acknowledged  by 
them  in  writing,"  the  policy  should 
cease  and  be  of  no  further  effect. 
By  other  conditions,  power  was 
reserved  to  the  company  to  termi- 
nate the  risk  for  certain  reasons,  but 
not  for  excessive  insurance.  Held, 
that  the  act  of  the  company  in  en- 
dorsing or  acknowledging  the  ad- 
ditional insurance,  included  ap- 
proval thereof,  and  the  company 
might  refuse  to  endorse  or  acknowl- 
edge. Qucere.  Whether  it  is  the 
duty  of  the  company  to  notify  in- 
sured of  a  refusal-  to  approve  ;  and 
whether,  if  no  such  notification  is 
given,  the  policy  continues  in  force. 
Medsirake   v.  Cumberland  Ins.  Co., 

294 

9.  An  agent  of  a  company  issuing  a 
policy  with  such-  a  condition,  was 
authorized  to  receive  notice  of  ad- 
ditional insurance ;  to  transmit  to 
the  company  any  policy  delivered 
to  him  for  the  action  of  the  com- 
pany under  the  condition ;  and  to 
return  the  policy  to  the  insured 
when  received  from  the  company. 
Held,  that  wliat  such  an  agent  said 
and  did,  in  the  course  of  such  com- 
munication between  the  company 
and  the  insured,  would  bind  the 
company.  lb. 

10.  When  one  insured  under  such  a 
policy,  gave  notice  of  subsequent 
insurance  to  such  an  agent,  and  de- 
livered to  him  the  policy  for  trans- 
mission to  the  company,  and  the 
agent  afterwards  returned  the 
policy,  asserting  that  it  was  all 
right,  and  the  insured  acted  upon 
the  assertion  and  treated  the  policy 
as  still  in  force,  to  the  knowledge 
of  the  company — Held,  that  the 
company  is  estopjied  from  contest- 
ing the  perfoi  mance  of  the  condi- 
tion, iillliongh  no  endorsement  wa* 
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made  on  the  policy,  and  no  ac- 
knowledgment, in  writing,  was  pro- 
duced, lb. 

11.  If  tlie  company  issuing  such  a 
policy  is  a  nuituul  one,  of  which 
each  person  insured  is  a  member, 
and  the  by-laws  of  the  company  re- 
quire such  a  condition  in  all  its 
policies,  and  prohibit  the  alteration! 
of  the  by-laws,  except  by  a  vote  of; 
the  directors,  the  insured,  is  notj 
thereby  debarred  from  claiming  an 
estoppel  arising  out  of  tlie  conduct 
of  officers  or  authorized  agents  of 
the  company,  against  contesting,  by 
the  company,  the  performance  of 
such  a  condition.  Quoere.  Whether 
an  insured  in  such  case  cuuld 
claim  the  benefit  of  an  agreement 
ou  the  part  of  officers  or  agents  of 
the  company,  to  waive  such  a  con- 
dition or  to  dispense  with  its  per- 
formance, lb 

12.  The  assignee  of  the  assured  in  a 
policy  of  fire  insurance  may  sue 
thereon  in  his  own  name,  by  force 
of  our  statute  {Rev.,  p.  850,  section 
19  of  the  Practice  act.)  Marts  v 
Oumbetland  Ins.  Co.,  478 

13.  The  assignee's  suit  must  be  of  the 
same  style  as  that  of  the  assured 
should  have  been  if  there  had  been 
no  assignment.  lb 

14.  The  policy  was  to  become  void 
upon  a  sale  or  alienation  of  the 
property.  At  the  time  of  the  fire, 
a  decree  in  chancery  for  sale  of  the 
property  on  foreclosure  had  been 
entered,  and  the  property  had  been 
put  up  for  sale  by  the  sheriff  and 
bid  in  by  the  mortgagee,  but  no 
deed  had  been  delivered,  and  be- 
cause of  the  fire  the  mortgagee  re- 
fused to  accept  a  deed. '  Held,  that 
the  policy  had  not  become  void  by 
sale  or  alienation,  and  that  the 
original  owner  had  an  insurable 
interest  at  the  time  of  the  fire.   lb. 

15.  An  agent  may  take  out,  in  his 
own  name,  a  policy  of  fire  insur- 
ance on  his  principal's  property 
for  the  principal's  benefit,  and  it 
will  be  valid  if  the  agent's  act  be 
either  uiigindly  authorized  or  sub-- 


sequeully  sanctioned  before  or  after 
the  fire.  Jb, 

16.  An  assignment  of  a  policy  "as 
collateral  vsecuriiy  only,  first  to  A 
and  then  to  B  and  assigns,"  A  and 
B  being  holders  respectively  of  a 
first  and  a  second  moriga>;e — Held, 
to  confer  upon  A  and  B  a  joint 
right  of  action,  the  proceeds  of  suit 
to  be  applied  to  tiie  payment,  first, 
of  A's  mortgage,  and  secondly  of 
B's.  '  /6. 

17.  A  policy  of  fire  iusunuice  pro- 
vided that  no  suit  or  action  against 
the  company  for  the  recovery  of 
any  claim  by  virtue  of  the  policy, 
shouUl  be  sustainable  in  any  court 
of  law  or  chancery,  unless  such 
suit  or  action  should  be  commenced 
within  six  months  after  tlie  loss 
occurred.  Held,  that  if  the  delay 
to  bring  suit  is  a  result  to  whicii 
the  company  mainly  contributed 
by  holding  out  hopes  of  amicable 
adjustment,  the  company  cannot 
be  permitted  to  take  advantage  of 
the  delay  under  the  limitation, 
clause,  and  that  if  the  company,  in 
any  negotiations  or  transactions 
with  the  assured,  after  the  period 
of  limitation  has  expired,  recog- 
nizes the  continued  validity  of  the 
policy,  the  clause  of  limitation  is 
waived.  Held,  also,  that  where  tlie 
other  conditions  of  the  policy  are 
such  that  a  reasonable  compliance 
with  them,  insisted  on  by  the  com- 
pany, is  inconsistent  with  the  ob- 
servance of  the  limitation  clause, 
the  latter  will  not  be  allowed  to 
defeat  a  recovery.  Martin  v.  dlale 
Lis.  Co.,  485 

18.  The  naked  legal  title  of  the  prop- 
erty insured  was  in  a  third  party, 
but  the  whole  beneficial  interest 
and  the  possession  were  in  the  as- 
sured. Held,  that  the  latter  had  the 
entire,  unconditioned  and  sole  owner- 
ship of  the  property.  lb. 

19.  The  policy  described  the  subject 
of  the  insurance  as  being  "  a  two- 
story  and  attic  frame,  shingle-roof 
building,  occupied  as  a  boardiny- 
hoiise."  The  proof  showed  tliat 
about  one-tiurd  of  the  lower  story 
was  occupied    by  a    bar-ruum    and 
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billiard-room — the  place  was  nol^ 
licensed  as  an  inn  and  tavern  or 
otherwise — and  the  remainder  of 
the  property  was  used  as  a  board- 
ing-house by  the  tenant  of  the 
whole  property.  There  was  no 
evidence  that  the  existence  of  the 
bar-room  and  billiard-room  was  at 
all  material  to  the  risk.  Held,  that 
there  was  no  breach  of  warranty. 

lb. 

JUDGMENTS. 

1.  By  the  decision  of  the  Court  ofj 
Errors,  in  Clapp  v.  Ely,  3  Dufcher 
555,  these  propositions  were  settled 
— 1.  That  creditors  whose  rights 
are  aflected  by  a  confessed  judg- 
ment, may  contest  its  validity,  andj 
to  that  end  may  show  that  the; 
judgment  was  entered  in  violation 
of  the  statute;  2.  That,  under  thei 
statute,  a  judgment  by  confessioni 
can  be  entered  only  for  a  debt  ac-l 
tually  due  and  owing  at  the  time' 
of  the  entry  of  the  judgment,  and, 
a  judgment  confessed  for  a  con-! 
tingent  indebtedness  that  may  arisej 
in  the  future,  is  invalid  as  against' 
otlier  creditors,  and  will  be  set 
aside  at  the  instance  of  subseqiientj 
judgment  creditors,  although  such 
contingent  indebtedness  matured; 
and  became  an  actual  debt  before 
the  other  judgment  creditors  re-' 
covered  their  judgments;  and,  3. 
That  where  a  judgment  was  con- 
fessed for  a  gross  sum,  made  up  in 
part  of  a  debt  then  due  and  owing,! 
and  in  part  of  a  contingent  indebt-! 
edness  of  a  definite  amount,  to  be- 
come due  in  the  future,  such  judg-^ 
ment  will  be  allowed  to  stand  for' 
80  much  as  was  actually  due  and 
owing  when  it  was  entered,  if  the 
affidavit  on  which  it  was  entered 
to  that  extent  truly  stated  the  con- 
sideration, provided  tiiat  it  appears 
that  the  judgment  was  entered  for 
a  larger  sum  without  any  fraudu- 
lent intent.    Wa)-wick  v.  Petty,    542 

2.  A  judgment  laid  u[)on  the  prop-j 
erty  of  a  debtor  for  more  than  is 
actually  due  and  owing,  is  in  clear 
violation  of  the  policy  of  the  law, 
and  is,  prima  facie,  wholly  fraudu- 
lent; and  liie  burden  uf  rebutting 
and   overcoming  llie  inference  of 


fraud  lies  upon  the  party  who 
seeks  to  uphold  the  transaction. 
On  the  issue  of  fraud,  proof  that 
the  money  which  was  not  actually 
due  and  owing  when  the  judgment 
was  entered,  was  subsequently  ad- 
vanced, is  evidence,  and  evidence 
only  of  more  or  less  weight,  ac- 
cording to  the  circumstances  of  the 
particular  case.  lb. 

.  Whether  a  judgment  by  confes- 
sion for  an  existing  debt  then  actu- 
ally due  and  owing,  will  be  set 
aside,  on  the  application  of  other 
judgment  creditors,  for  the  sole 
reason  that  the  affidavit  did  not 
truly  state  the  consideration,  qwcere. 

lb. 
See  Executions,  1. 
Practice,  3. 
Set-off, 


JUDGES. 

See  Actions,  5,  6. 

JUSTICES'  COURTS. 

1.  The  act  of  1879  {Pamph.  L ,  p.  115,) 
increasing  jurisdiction  of  justices 
of  the  peace,  is  constitutional. 
Wagoner  v.  Watls,  126 

2.  On  the  trial  of  a  civil  action  in 
the  court  for  the  trial  of  small 
causes,  a  person  who  is  not  a  con- 
stable or  ministerial  oflScer  of  that 
court,  cannot  be  deputed  to  serve 
a  venire.     Robins  v.  Martin,      368 

3.  The  Common  Pleas  may  reinstate 
an  appeal  dismissed  for  apparently 
good  cause,  on  discovering  mistake 
of  law  or  of  fact,  or  where  the  ap- 
pellant has  a  meritorious  case. 
Lush  v.  Foster,  378 

4.  The  small  cause  court  has  juris- 
diction where  the  damages  laid  in 
an  action  for  tort  do  not  exceed 
$200,  although  the  trespass  or  in- 
jury may  be  to  property  of  greater 
value.     De  Camp  v.  Miller,        617 

5.  In  the  Common  Pleas,  on  appeal, 
a  party  cannot  set  up,  in  abate- 
ment of  the  suit,  a  former  actioa 
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pending,  unless  the  objection  wasj  5. 
taken  before  the  justice.  Ib.\ 


.  A  judgment  of  a  justice,  appealed 
from  and  undetermined,  cannot  be 
given  in  evidence  to  bar  recovery 
in  another  suit  on  appeal,  for  the 
same  cause  of  action.  Jb. 

See  Waiver. 


LACHES. 
See  Certioraki,  7. 

LANDLORD  AND  TENANT. 

In  summary  proceedings  to  dis 
possess  a  tenant,  the  finding  of  the 
fact  tiiat  rent  was  due  and  unpaid 
is  final  as  to  that  proceeding,  but 
the  statute  deprives  the  judgment 
in  that  court  of  the  quality  of  con- 
clusiveness which  it  has  in  other 
cases.  By  tiie  statute,  the  land- 
lord is  liable,  in  an  action  of  tres 
pass,  for  any  unlawful  proceeding 
thereunder.     Coe  v.  Haines,       134 


2.  To  maintain  an  action  by  the  ten 
ant  in  such  case,  it  must  be  shown 
that  he  was  removed  by  a  warrant 
to  dispossess.  lb 

2.  If  the  officer  exhibits  a  warrant  to 
dispossess,  and  commands  the  ten-' 
ant  to  leave,  tke  trespass  will  be 
complete  if  he  goes  witliout  wait- 
ing for  the  exercise  of  actual  force. 
But  if  the  officer  is  without  process 
of  law,  and  threatens  that  he  will 
put  the  tenant  out  the  next  day, 
unless  he  goes  out  before  that 
time,  no  trespass  is  committed.  A 
menace  to  commit  an  act  of  vio- 
lence at  a  future  day,  although 
yielded  to  by  the  tenant,  does  not 
constitute  a  trespass.  1  b. 

4.  Upon  the  demise  of  a  factory  and 
the  fixtures  and  machinery  in  it, 
there  is  no  implied  warranty  that 
the  machinery  is  in  good  repair  or 
of  sufficient  capacity  to  do  the 
work  for  wliich  tiie  premises  were 
let.     Naumbcry  v.  Young,  332 


Parties  executed  a  lease,  in  writ- 
ing, under  seal,  of  a  certain  factory 
buildinp;,  which  was  then  in  use 
for  manufacturing  purposes;  in 
the  building  weie  an  engine  and 
boiler  for  driving  the  machinery; 
the  premises  were  rented  for  the 
purpose  of  manufacturing  ivory 
buttons ;  tiie  lease  contained  no 
covenant  as  to  tlie  condition  or 
capacity  of  the  machinery.  The 
engine  and  boiler  being  out  of  re- 
pair and  incapable  of  doing  the 
work  for  which  the  premises  were 
rented,  the  tenant  sued  the  land- 
lord to  recover  damages,  on  an 
allegation  of  a  breach  of  warranty. 
Held— 

1.  That  oral  testimony  was  inad- 
missible to  prove  tiiat  the  land- 
lord, during  the  negotiations  for 
the  lease,  guaranteed  that  the  en- 
gine and  boiler  were  in  thorough 
repair,  and  would  furnish  sufficient 
steam  power  for  the  business ;   and 

2.  That  no  such  warranty  was  im- 
plied from  the  letting.  lb. 

Morgan  v.  Griffith,  L.  R.,  6  Exch. 
70 ;  and  Erskine  v.  Adeane,  L.  R., 
8  Ch.  App.  756,  disapproved,     lb. 

See  Actions,  2. 


LIBEL. 

1.  An  action  for  libel  can  be  main- 
tained against  a  corporation.  Even- 
ing Journal  Association  v.  McDer- 
mott,  430 

2.  Previous  or  subsequent  publica- 
tions are  admissible  in  evidence 
for  the  purpose  of  showing  the 
temper  of  the  defendant's  mind  in 
the  publiciition  complained  of,  and 
it  makes  no  difTerence  that  such 
publication  is  one,  by  reason  of 
the  bar  of  the  statute  of  limita- 
tions, upon  which  no  action  can 
be  maintained.  lb. 

3.  If  the  previous  or  subsequent  pub- 
lication be  a  privileged  one,  it  will 
be  no  evidence  of  malice,  and  con- 
sequently will  have  no  weight 
whatever.  JO. 
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LIEN.  I 

1.  A  workman  who,  by  his  skill  and 
labor,  has  enhanced  the  value  of  al 
chattel,  under  an  employment  to 
render  the  services  by  the  consent, 
express  or  implied,  of  the  owner,| 
has  a  lien  on  the  chattel  for  his 
reasonable  charges.  White  v.  Smit,h,\ 

105 

2.  Consent  by  the  owner  to  the  bail-' 
ment  of  a  chattel  for  repairs,  need 
not  be  given  with  such  formalitiesj 
or  in  such  a  manner  as  wouldj 
create  a  personal  liability  on  hisj 
part  to  pay  the  charges.  The! 
property  being  improved  and  en-' 
hanced  in  value  by  the  workman's! 
labor,  authority  to  have  it  done  on' 
the  footing  of  a  workman's  lien 
will  be  implied  from  circumstances' 
which  would  not  raise  an  implica- 
tion of  a  contract  by  the  owner  to' 
pay  the  charges  to  be  enforced  by 
a  suit  against  him.  lb. 

3.  A  wife  was  the  owner  of  a  wagon* 
which  she  allowed  her  husband  to 
use  in  his  business.  The  wagon 
needing  repairs,  the  husband  took 
it  to  a  wheelwright  to  be  repaired. 
The  wheelwright  made  the  repairs 
upon  the  wagon,  thinking  it  be- 
longed to  the  husband,  and  charged 
the  bill  for  repairs  to  the  husband. 
Held,  in  trover  by  the  wife,  that 
the  wheelwright  had  a  lien  on  the 
wagon  for  his  reasonable  charges 
for  the  re])aiis.  lb. 

4.  Under  the  act  "  for  the  collection  of 
demands  against  ships,  steamboats 
and  other  vessels,"  [Rev.,  p.  585,) 
the  lien  is  expressly  given  where 
the  work  is  done  or  the  materials 
or  articles  furnished  in  this  state, 
and  it  matters  not  where  the  con- 
tract was  made.     Baeder  v.  Carnie, 

208 

5.  When  the  contract  was  to  put  the 
vessel  in  complete  repair  as  soon 
as  possible,  and  a  dispute  arose  be- 
tween tlie  contracting  parties  be- 
fore the  completion  of  the  work,  the 
workman  may  recover  to  the  ex- 
tent of  the  work  performed.        76. 


LIMITATION  OF  ACTIONS. 

1.  The  written  lease  in  this  case  is  ia 
effect  an  agreement  not  under  seal^ 
on  which  the  surety  has  written  an 
agreement  under  seal  that  he  will 
pay  the  rent  in  default  of  payment 
by  the  lessee.  This  suit  against 
the  surety  for  the  rent  was  brought 
after  the  lapse  of  more  than  six 
years  from  the  due-day  of  the  rent. 
Held,  that  although  the  principal 
debtor  might  have  pleaded  in  bar 
actio  non  accrevit  infra  sex  annos,  on 
his  contract  not  under  seal,  the  ac- 
tion against  the  surety  on  his  con- 
tract under  seal  will  not  be  barred 
until  the  lapse  of  sixteen  years. 
Wagoner  v.  Watts,  12& 

2.  The  statutory  limitation  of  six 
years  for  the  bringing  of  a  suit  is 
not  applicable  when  the  entire 
cause  of  action  arises  out  of  a  stat- 
ute. Cmvenhoven  v.  Freeholders,  232 

3.  The  plaintiff,  as  the  law  judge  of 
the  Common  Pleas,  was  entitled  to 
certain  fees  given  him  by  the  stat- 
ute. Held,  that  such  cause  of  action 
had  not  become  barred  by  the 
lapse  of  six  years.  lb. 

4.  The  clause  in  the  charter  of  the  de- 
fendant exempting  it  from  suit 
after  the  lapse  of  a  year  from  the 
accrual  of  the  cause  of  action,  was 
not  repealed  by  the  re-enactment 
in  the  Revision  of  the  act  relating 
to  the  limitation  of  actions.  Vail 
v.  Easton  and  Amboy  JR.  B.  Co.,  237 

5.  A  suit  for  the  sum  awarded  a  land- 
owner for  the  taking  of  his  land 
for  the  use  of  a  street,  is  founded 
on  the  statute,  and  is  not  barred 
under  the  statute  of  limitations  by 
the  lapse  of  six  years.  Mayor,  &c., 
of  Jersey  City  v.  Sackett,  42& 

6.  The  statute  of  limitations  provides 
no  bar  to  an  action  by  a  land- 
owner to  recover  compensation  for 
property  taken  by  the  Morris  Canal 
and  Banking  Company  in  pursu- 
ance of  its  charter.  McFarlan  v. 
Morris   Canal    and    Banking   Co.y 

471 

7.  Courts  cannot  engraft  on  the  stat- 
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lite  of  limitations  exceptions  not 
contained  therein,  however  inequit- 
able the  enforcement  of  the  stat- 
ute, without  such  exceptions,  may 
be.  Freeholders  of  Somerset  v. 
Veghte,  509 

.  The  fraudulent  concealment  of  a 
cause  of  action  does  not  justify  the 
inference  of  a  new  promise,  which 
will  take  the  action  out  of  the  ope- 
ration cf  the  statute  at  law ;  nor 
does  it  estop  defendant  from  set- 
ting up  the  bar  of  the  statute  at 
law.  Belief,  in  such  case,  must  be 
sought  in  a  court  of  equity.         J6. 


MAGISTRATES. 
See  Actions,  5,  6. 

MANDAMUS. 

See  Constitution,  14,  15. 

MARRIED  WOMEN. 

1.  If  the  contract  of  a  married  woman 
be  such  as  a  married  woman  is  by 
law  incapable  of  entering  into,  her 
warrant  of  attorney  to  enter  judg- 
ment upon  it  is  a  nullity,  and  judg- 
ment  entered  thereon  will  be  va- 
cated.    Haywood  v.  Shreve,  94 

2.  But  if  the  contract  be  one  that  a 
married  woman  is  able  to  make, 
and  on  which  slie  may  be  sued  at 
law  by  force  of  the  Married 
Woman's  act,  she  may  bind  herself 
by  a  warrant  of  attorney  for  the 
confession  of  a  judgment  on  such 
a  contract,  and  the  judgment  en- 
tered in  pursuance  thereof  will  be 
good.  lb. 

See  Covenant,  1. 
Liens,  3. 

MAXIMS. 

The  maxim  ignorantia  legis  neminem 
ezcusat  is  not  universally  applica- 
ble, but  only  when  damages  have 
been  inflicted  or  crimes  committed. 
Brock  V.  Weiss,  241 


MECHANICS'  LIEN. 

,  The  contract  the  tiling  of  which, 
under  the  lien  law,  protects  against 
the  lien  of  other  creditors,  must  be 
between  parties  who  in  verity,  and 
not  in  form  merely,  hold  towards 
each  other  the  relation  of  contract- 
ing parties.  It  must  be  a  real,  not 
a  fictitious,  bargain.  Young  v. 
Wilson,  157 

.  It  is  a  perversion  of  the  act  to  use 
it  as  a  scheme  to  protect  the  con- 
tractor from  the  payment  of  hia 
debts  due  materiai-men.  lb. 

.  A  paper  filed  as  a  contract  may 
serve  as  a  consent  in  writing  of  the 
legal  owner  to  erect  the  building, 
when  by  its  terras,  the  expense  is 
not  to  be  borne  by  the  licensee.     lb. 

See-  Lien. 


MILITIA. 

A  general  court-martial  found  an 
officer  guilty  of  the  specification, 
but  not  guilty  of  the  charge.  This 
was  equivalent  to  an  acquittal, 
and  sentence  could  not  be  pro- 
nounced on  such  finding.  Drake 
V.  Plume,  362 


MORTGAGE. 

The  necessity  for  the  affidavit  stating 
the  consideration  of  a  chattel  mort- 
gage and  the  amount  due  thereon,, 
as  required  by  the  act  of  1878,  is 
not  dispensed  with  by  the  act  of 
1880,  p.  266.    Field  v.  Silo,       355- 


MUNICIPAL    CORPORATIONS- 

1.  Powers,  Liabilities,  &c. 
II.  Assessnnents. 
III.  Charters  of  Particular  OUiet. 

I.  Powers,  Liabilities,  <t*c. 

1.  The  charter  of  a  city  gave  the- 
common  council  power  tu  pass- 
ordinances  to  license  and  regulate 
or  prohibit  inns  or  taverns,  res- 
taurants and  beer  saloons,  provided 
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that  no  license  should  be  granted 
by  the  board  of  coun oilmen,  except 
upon  a  recommendation  in  writing, 
signed  by  at  least  ten  freeholders, 
who  shall  not  have  recommended 
for  license  any  other  person  who, 
at  the  time  of  the  presentation  of 
such  recommendation,  is  awaiting 
the  action  of  the  board  of  council- 
men,  upon  an  application  for  a 
license,  or  who  is  licensed  by  said 
board.     Meld — 

1.  That  application  for  licenses' 
must  be  made  to  the  common  coun- 
cil, and  the  propriety  of  granting  a 
license  must  be  passed  upon  by  the 
common  council,  and  that  the 
power  to  license  could  not  be  dele- 
gated by  ordinance  to  the  mayor 
or  any  one  else.  I 

2.  Tliat  the  power  of  the  common^ 
council  was  limited  to  licensing, 
beer  saloons — places  occupied  byj 
the  applicants  in  which  the  busi-' 
ness  of  selling  is  to  be  carried  on 
as  a  regular  business — and  that  the; 
common  council  had  no  power,  by 
a  license  or  permit,  to  authorize 
the  sale  of  such  beverages  at  any 
other  place  than  a  regularly- 
licensed  beer  saloon. 

'A.  That  an  ordinance  authorizing 
the  mayor,  upon  recommendation 
of  the  common  council,  to  issue 
a  permit  for  the  sale  of  ale,  beer 
and  other  malt  beverages,  at  pic- 
nics or  social  gatherings,  for  a 
license  fee,  was  illegal  and  void. 
Winanls  v.  Bayonne,  114 

2.  The  provision  in  the  city  charter 
granting  to  common  council  the 
right  not  only  to  regulate  and  i)ro- 
hibit  the  sale  of  spirituous  liquors, 
but  also  to  fix  the  amount  of  the 
assessment  to  be  paid  for  license, 
and  directing  that  it  be  paid  into 
the  city  treasury  for  the  use  of  the 
city,  confers  the  taxing  power  for 
revenue  purposes,  and  distinguishes 
this  case  irom  ^liihleubr inch  v.  Com- 
missioners, 13  Vroom  364.  Flanagan 
V.  Flainfield,  118 

3.  The  complaint  for  violating  the 
city  ordinance  must  state  to  whom 
the  liquor  was  sold,  or  allege  that 
it  was  sold  to  a  person  unknown. 

lb. 


4.  The  city  charter  provides  that  on 
conviction  for  violating  a  city  ordi- 
nance the  defendant  may  be  fined, 
and,  if  the  fine  is  not  paid,  be  im- 
prisoned for  twenty  days.  There 
is  not  error  in  entering  the  judg- 
ment in  the  language  of  the  statute. 
If,  after  being  committed,  the  de- 
fendant pays  the  fine  before  the 
expiration  of  the  twenty  days,  he 
may  raise,  on  habeas  corpus,  the 
question  whether  he  is  entitled  to 
be  at  once  discharged  from  cus- 
tody, lb, 

5.  The  provisions  of  the  act  entitled 
"  An  act  to  enable  cities  to  supply 
the  inhabitants  thereof  with  pure 
and  wholesome  water,"  approved 
April  21st,  1876,  is  not  operative 
in  Gloucester  city.  Morgan  v. 
Gloucester  City,  137 

6.  IVhere  a  common  council  is  author- 
ized to  do  an  act,  but  the  mode  of 
doing  it  is  not  prescribed,  it  may 
be  dcme  by  resolution  as  well  as  by 
ordinance.  Butler  v.  Passaic,      171 

7.  The  power  of  a  municipal  corpora- 
tion to  pass  a  by-law  or  an  ordi- 
nace  which  estabiishes  a  rule 
interfering  with  the  rights  of  indi- 
viduals or  the  public,  must  emanate 
from  the  creating  body,  and  clear 
authority  must  be  found  for  it  in 
the  legislative  enactment  under 
which  the  corporation  exercises  its 
functions  of  government.  Brenin- 
ger  v.  Belvidere,  350 

8.  A  provision  in  the  town  charter 
thai  the  common  council  may  jjass 
and  enforce  ordinances  and  by-laws 
for  the  suppression  of  gambling- 
houses,  and  such  other  by-laws  and 
ordinances  for  the  peace  and  good 
order  of  the  town  as  they  may  deem 
expedient,  not  repugnant  to  the 
constitution  or  laws  of  this  state  or 
of  the  United  States,  does  not  war- 
rant the  passage  of  an  ordinance 
forbidding  the  keeping  of  a  billiard 
table  for  hire.  lb. 

9.  The  general  words  of  the  statute 
are  used  in  their  ordinary  accepta- 
tion, and  authorize  any  such  local 
legislation  as  will  prevent  disorder 
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or  disturbance   or   breach   of  the 
peace.  lb. 

10.  It  having  been  decided  in  this 
court  that  the  practice  permitted 
by  the  keeper  uf  a  ten-pin  alley 
that  the  loser  should  pay  for  the 
use  of  the  alley,  did  not  subject  his 
liouse  to  indictment  as  a  common 
yaining-honse,  the  keeping  of  a 
billiard  table  in  the  same  manner 
must  be  regarded  as  a  lawful  busi- 
ness, which  cannot  be  outlawed  by 
the  common  council  under  the 
authority  given  tiiem  by  the  legis 
lature.  lb. 

11.  When  the  mode  of  corporate 
action  prescribed  in  the  charter  is 
not  intended  as  a  restriction  of  its 
authority,  it  can  ratify  an  act  done 
in  a  different  mode.  Cory  v.  Free- 
holders of  Somerset,  445 

12.  Authority  conferred  upon  a  town 
to  prohibit  all  traffic  in  or  sale  of  in- 
toxicating drinks,  with  authority 
to  license,  regulate  or  prohibit  inns 
and  taverns — Held,  not  to  embrace 
anthority  to  regidate  the  sale  of 
liquors  outside  of  inns  and  taverns. 
State  V.  Fay,  474 

13.  A  borough  having  by  its  charter 
the  exclusive  power  to  license  inns 
and  taverns,  and  dealers  in  spiritu- 
ous and  malt  liquors,  and  to  pass 
such  by-laws  and  ordinances  for 
the  peace  and  good  order  of  the 
borough  as  they  may  deem  expe- 
dient, not  repugnant  to  the  consti- 
tution and  laws  of  the  United 
States,  or  of  this  state,  may,  by  or- 
dinance, prohibit  the  sale  of  such 
liquors,  in  licensed  houses  after  the 
hour  of  ten  o'clock  in  the  evening. 
Staates  v.  Borough  of  Washinglov, 

605 

14.  Such  ordinance  affecting  the  law- 
ful business  of  the  prosecutors,  is 
reviewable  in  this  court.  lb. 

15.  Where  a  charter  requires  that  an 
ordinance  shall  not  be  passed  unless 
it  be  introduced  at  a  previous  ir\eet- 
ing  of  common  council,  it  cannot 
be  passed  at  an  adjourned  meeting. 
An  immaterial  change  in  the  title 


or  body  of  the  ordinance  will  not 
be  affected  by  this  provision,      lb. 

16.  Where  the  charter  authorizes  a 
penalty  of  fine  or  imprisonment  for 
breach  of  ordinances,  a  penalty  of 
a  fine  and  forfeiture  of  license  is 
illegal,  excessive  and  annuls  the 
ordinance.  lb. 

II.  Assessments. 

17.  Where  a  sidewalk  is  laid,  the 
street  being  unpaved,  and  a  gutter 
is  necessary  for  the  security  of  the 
sidewalk,  the  expense  of  laying  the 
gutter  is  part  of  tlie  expenses  oi 
constructing  the  sidewalk,  and  may 
be  included  in  the  assessment  oif 
the  cost  and  expense.s  of  the  side- 
walk.    Robins   v.    New  Brunswick, 

116 

18.  Declaration  of  sale  set  aside  be- 
cause, in  the  assessment  upon 
which  it  is  founded,  the  commis- 
sioners did  not  m:ike  a  written  re- 
port, as  required  dy  section  42  of 
the  city  charter.  Pamph.  L  ,  1855, 
p.  716.  McCarthy  v.  Jersey  City,  136 

19.  The  judgment  of  commissioners 
of  assessment  on  matters  of  fact 
within  their  lawful  cognizance  will 
not  be  reversed  except  upon  clear 
proof  that  it  is  erroneous.  Butler 
V.  Passaic,  171 

20.  Under  the  fifth  section  of  the  act 
of  1875,  p.  624,  the  justice  of  the 
Supreme  Court  to  whom  the  free- 
holders made  their  report,  had 
power  to  refer  the  matter  back  to 
them,  that  they  might  certify  as  to 
the  ba«is  upon  which  they  had 
made  their  assessment.  Green  v. 
Hotaling,  347 

21.  The  sewer,  as  originally  con- 
structed, deposited  the  flowage 
where  it  was  a  nuisance,  which 
rendered  it  necessary  to  continue 
it  to  the  Hudson  riTcr.  Lands 
which  had  been  assessed  for  the 
construction  of  the  original  sewer 
were,  therefore,  sulrject  to  further 
assessment  for  the  benefit  conferred 
by  tiie  continuation,  which  made 
the  original  sewer  available.      lb. 
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22.  The  assessment  was  niaile  in  tlue 
form,  the  freeholders  certifying 
that  the  lands  so  assessed  were 
benefited  to  the  extent  of  the  bur- 
den laid  bv  them,  over  and  above 
the  amount  of  the  prior  assess- 
ment, lb. 

23.  The  assessment  is  authorized  by 
an  act  passed  in  1878,  p.  344,  which 
is  a  general  law.  lb. 

24.  Property  owned  by  a  municipal 
corporation  and  used  for  public 
purposes,  is  not  subject  to  assess- 
ment for  benefits  for  such  improve- 
ments, in  the  absence  of  language 
in  the  statute  indicating  an  inten- 
tion to  tax  it.  In  this  case  there  is 
an  absence  of  such  language.      lb. 

25.  The  board  of  freeholders  of  the 
county  of  Essex  being  directed  to 
assess  the  interest  on  the  costs  of 
laying  certain  avenues,  in  the  ratio 
of  one-half  on  the  cities  and  town- 
ships benefited  by  such  avenues, 
and  the  other  half  on  the  county 
at  large,  laid  an  undue  portion  on 
the  county,  whereby  tlie  city  of 
Newark  was  injured.  Held,  such 
city  had  the  right  to  a  certiorari  to 
have  such  apportionment  reviewed. 
Further  held,  that  the  payment  of 
the  tax  under  such  illegal  appor- 
tionment by  the  individual  citizens, 
did  not  prevent  the  city  frona  set- 
ting a^ide  tlie  same. 

Held  furtlier,  that  althongh  such 
tax  had  been  collected,  the  court, 
in  the  exercise  of  its  discretion, 
would  not  aid  the  county  by  man- 
damus to  obtain  the  moneys  so  ille- 
gally exacted.  Pier  son  v.  Mayor, 
ct'c,  of  Newark,  424 

26.  A  portion  of  the  costs  and  ex- 
penses of  improving  the  Paterson 
avenue  and  Secaucus  road  was,  by 
authority  of  the  statute,  laid  upon 
the  county  of  Hudson,  but  no  au- 
thority is  given  by  the  legislation 
to  coikct  intereet  on  the  assess- 
ment. The  taxing  power  must  be 
strictly  exercised,  and  the  princi- 
pal sum,  only,  assessed.  Road 
Commissioners  v.  Freeholders  of 
Hudson,  570 


27.  Legislative  acts  providing  for  a 
review  and  re-assessment  of  d;im- 
Hges  and  benefits  to  land-owners  in 
public  improvements  will  be  liber- 
ally construed  to  favor  such  re-as- 
sessment. Bergen  County  Savings 
Bank  v.  Township  of  Union,      599 

28.  Every  legal  intendment  will  be 
made  against  prosecutors  who  have 
the  benefit  of  the  improvement, 
and  make  no  objection  until  after 
the  final  remedial  assessment  is 
made  and  confirmed.  lb. 

29.  An  act  providing  for  the  re-assesa- 
ment  of  damages  and  benefits  in 
laying,  opening  and  grading  two- 
roads  included  in  a  scheme  for 
improving  any  locality,  is  not  un- 
constitutional because  it  embraces 
more  than  one  object.  1  b. 

HI.  Charters  of  Particular  Cities. 

1.  Charter  of  Elizabeth. 

30.  The  time  fixed  by  the  charter  of 
the  city  of  Elizabeth  for  payment 
of  moneys  collected  for  taxes,  to 
the  collector  of  the  county  of 
Union,  on  or  before  October  22d 
in  each  and  every  year,  is  not 
changed  to  December  22d  by  the 
re-enactment  of  section  11  of  the 
general  tax  law  in  the  Revision  of 
1874.     Sheridan  v.  Stevenson,     371 

31.  A  general  statute  repealing  all 
acts  and  parts  of  acts  repugnant  to 
the  provisions  therein  contained, 
will  not  repeal  a  clause  in  a  mu- 
nicipal charter  upon  the  same  sub- 
ject matter,  lb. 

32.  Where  the  city  treasurer  has  the 
money  in  hand,  and  is  without 
legal  excuse  for  delay  in  payment 
of  state  and  county  taxes,  he  is 
chargeable  with  interest.  Slnte  v. 
Van  Winkle,  14  Vroom  125.       lb. 

33.  The  eighty-third  section  of  the 
city  charter  of  Elizabeth  empowers 
the  city  to  purchase  lands  at  tax 
sales,  for  a  period  not  exceeding 
fifty  years.  This  term  is  not  enlarged 
by  section  22  of  the  act  of  1873, 
page  778 ;   that  provision   applies 
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onlv  to  purchasers  other  than  theil  5.  Charier  of  Passaic. 

municipality.      Moryan  v.    Comp-  | 

trolla;  &c.,  '  57  ir39.  The  commissioners  appointed  by 

tliis  court  to  niaive  an   assessment 


54.  The  errors  in  the  assessment  may 
be  amended  under  the  act  of  1881, 
page  194.     Bev.,  p.  1172,   U  147,1 1 
148.  Ili-. 

2.  Charter  of  Hoboken. 

35.  A  newspaper  which  has  been: 
published  for  two  years  in  the  city 
of  Hoboken  is  entitled  to  a  place 
in  that  class  of  papers  from  whicli 
the  selection  must  be  made  for  the 
publication  of  the  proceedings  of 
common  council,  although  it  is  not 
authorized  to  publish  the  laws  of 
this  state.    Bayer  v.  Hoboken,     131 

S6.  The  office  of  the  "Hoboken  Ad- 
vertiser" is  in  Hoboken,  where 
those  who  own  and  conduct  it  re-^ 
side.  The  entire  matter  for  the, 
paper  is  composed,  set  up  and 
placed  in  forms  in  Hoboken,  after' 
which  the  forms  are  sent  over  to, 
New  York  city,  where  the  mere; 
press- work  is  done,  and  the  papers 
are  then  brought  back  to  the  office 
in  Hoboken,  from  wiience  they  are 
issued  to  subscribers.  Held,  that 
this  paper  is,  within  the  reason 
and  spirit  of  the  law,  "  printed  and 
published"  in  Hoboken.  lb. 

3.  Charier  of  Jersey  Cily. 

37.  Under  the  charter  of  Jersey  City, 
a  remonstrance  filed  against  a  street 
improvement  signed  by  the  requi- 
site number  of  property-owners, 
ousts  the  city  of  jurisdiction  to 
proceed,  and  such  jurisdiction  is 
not  restored  by  subsequent  with- 
drawal of  names  of  property-owners 
liable  to  assessment,  reducing  it 
below  tlie  one-half  representation 
Vanderbeck  v.  Jersey  City,  626 

4.  Charter  of  Newark. 

58.  Sale  for  taxes  in  the  city  of  New- 
ark set  aside  for  defective  notice 
under  the  charter  to  delinquents, 
affirmed.  Ciikens'  Gns  Light  Co. 
V.  Alden,  648 


for  grading  and  regulating  RLvef 
road,  in  the  city  of  Passaic,  can- 
not, by  virtue  of  the  charter  of  said 
city,  [Pamph.  L.  1881,  p.  ,  U 
19,'  20,)  impose  an  assessment  upon 
any  land-owner  whose  land  is  not 
included  in  the  existing  prelimi- 
nary report  and  assessment.  Ander- 
son  V.  City  of  Passaic,  580 

6.  Charter  of  Perth  Amboy. 

40.  Under  the  charter  of  the  city  of 
Perth  Amboy,  an  action  brought 
fcr  a  violation  of  the  ordinance  in 
relation  to  inns  and  taverns,  beer 
saloons,  &c.,  is  a  qui  tavi  action, 
and  therefore  a  civil  suit,  and  not 
a  criminal  proceeding.  Brophy  v. 
Pei-th  Amboy,  217 

41.  A  person  imprisoned  in  the 
county  jail  by  virtue  of  an  execu- 
tion against  the  body  for  such  vio- 
lation, is  entitled  to  the  benefit  of 
the  act  for  the  relief  of  persons 
imprisoned  on  civil  process.       lb. 

7.  Charter  of  Plainfield. 

42.  A  conviction  in  the  city  court  of 
Plainfield  is  reviewable  only  by 
appeal  to  the  Union  Common 
Pleas.     Flanagan  v.  Plainfield,  118 


NATIONAL  BANKS. 
^ee^CTioxs,  3. 

NEGLIGENCE. 
See  Damages,  2,  3,  4. 


NEW  TRIAL. 

1.  In  an  action  for  trespass  to  lands, 
where  the  damages  found  are 
alleged  to  be  excessive,  the  verdict 
will  not  be  .set  aside  on  a  mere 
preponderance  of  proof,  nor  unless 
it  is  so  evident  that  the  jury  have 
erred   as   to  convince  of  mistake. 
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prejudice  or  partiality.    Merritt  v. 
Harper,  73 

2.  The  Court  of  Common  Pleas  has 
the  power  to  grant  a  new  trial  after 
the  trial  of  an  appeal  from  the 
court  for  the  trial  of  small  causes. 
Pamph.  L.  1881,  p.  259.  Albert  v. 
Hart,  366 

3.  On  a  rule  to  show  cause  whv  a 
verdict  should  not  be  set  aside,  the 
court  will  not  sustain  a  verdict 
upon  a  view  of  the  law  contrary  to 
that  adopted  by  the  judge  at  the 
trial,  if  to  do  so  will  deprive  the 
party  against  whom  the  verdict 
was  rendered  of  the  opportunity 
of  reviewing  in  tlie  court  of  last 
resort  the  opinion  of  this  court. 
Marts  V.  Cumberland  Ins,  Co.,    478 


NOTICE. 
iSiee  Elections. 

OFFICE. 
See  Actions,  1. 


PENSIONS. 

Money  due  for  pensions,  while  it  re- 
mains in  the  hands  of  the  disburs- 
ing officer  or  agent  for  distribution, 
or  while  in  course  of  transmission 
to  the  pensioner,  is  not  liable  to  be 
seized  by  creditors  under  any  legal 
process.  After  it  has  come  to  his 
hands  it  is  so  liable,*  like  any  other 
funds  of  the  debtor.  Jardain  v. 
Fairion   Saving  Fund  Association, 

376 

PLEADING. 

1.  A  declaration  which  states  that 
the  defendants  dredged  through 
bed  of  oysters  of  the  |)laintiflrs 
lying  under  the  waters  of  Raritan 
bay,  upon  grounds  marked  so  that 
the  defendants  knew  that  they  were 
held  as  private  property,  and  con 
verted  and  disposed  of  the  said  oys- 
ters to  their  own  use,  on  demurrer— 
Held,  good.     Metzyer  v.  Post,       74 


2.  On  a  demurrer,  a  copy  of  the  in- 
strument sued  on  will  not  be 
noticed,  unless  it  is  made  part  of 
the  declaration,  by  being  referred- 
to  therein.     Brown  v.  Warden,  177 

An  averment  in  a  declaration  that 
the  defendant  built  its  canal  under 
its  charter,  sufficiently  alleges 
compliance  by  the  defendant  with 
the  conditions  on  which  its  right 
to  build  the  canal  was  made  by  the 
charter  to  depend.  McFarland  v. 
Morris  Canal  and  Banking  Co.,  471 

In  an  action  of  assumpsit,  a  plea  of 
the  statute  of  limitations  was  inter- 
posed. A  replication  setting  up  a 
fraudulent  concealment  of  the  cause 
of  action  until  a  time  within  the 
statutory  limit  of  six  years,  and. 
seeking  thus  to  avoid  the  bar  of 
the  statute — Held,  bad«on  demurrer.. 
Freeholders  of  Somerset   v.  Veghte, 

509- 

.  In  pleading  several  pleas  under 
the  statute  which  allows  double 
pleading,  {Bev.,  p.  867,  ^  118,)  the 
pleader  ought  to  state  that  the  ad- 
ditional pleas  are  pleaded  by  leave 
of  the  court.  Leave  is  never,  in  . 
fact,  asked,  but  the  court  will  strike 
out  all  such  pleas  as  it  would  not 
have  granted  leave  to  plead  if 
leave  had  been  applied  for.  Parks- 
V.  McClellan,  552. 

.  In  general,  a  defendant  will  be 
allowed  to  plead,  in  different  pleas,, 
as  many  substantially  difl'erent 
grounds  of  defence,  as  may  be 
thought  necessary,  although  they 
appear  to  be  contradictory  and  in- 
consistent. The  courts,  in  allowing 
or  disallowing  such  pleas,  are  con- 
trolled entirely  by  tlie  considera- 
tion whether  such  pleading  will 
hinder,  delay  or  embarrass  a  fair 
trial.  lb. 

.  The  rule  that  whatever  destroys 
the  plaintiff's  action  and  disables 
him  forever,  from  recovering,  must 
be  pleaded  in  bar,  is  not  universal. 
There  is  a  class  of  cases  in  which, 
matters  in  denial  of  the  plaintiff 's^ 
action,  and  a  compk'te  defence  to 
it,  scU  non  tenure,  or  alienism  of 
the  husband  in  dower  and  propertJ^ 
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in  the  defendant,  or  cepU  in  alieno 
loco  in  replevin,  may  be  pleaded 
in  abatement.  Such  pleas,  tlioiigh 
concluding  with  a  prayer  of  judg- 
ment of  the  writ  or  count,  are  not 
strict  pleas  in  abatement,  in  that 
the  matter  pleaded  goes  to  the  sub-; 
stance  of  the  writ,  and  avoids  thej 
whole  action.  lb.\ 

8.  With  respect  to  strict  pleas  in! 
abatement  which  are  dilatory  pleas,! 
and  tend  to  delay  a  trial  on  the 
merits,  the  court  will  not  grant^ 
leave  to  plead  several  pleas  of  this 
class,  or  to  plead  such  a  plea  with 
a  plea  in  bar.  lb. 

9.  In  dower,  a  plea  that  the  demand- 
ant died  before  suit  commenced,  is, 
in  substance,  a  plea  to  the  action, 
although  it  concludes  with  a  prayer 
of  judgment  of  the  writ,  and  th« 
court  will  not  strike  out  such  a 
plea  as  having  been  improperly 
pleaded  with  other  pleas  conclu- 
ding in  bar.  lb 

10.  The  statute  which  requires  dila- 
tory pleas  to  be  verified  by  afiSdavit, 
{Rev.,  p.  866,  ?  115,)  applies  only 
to  dilatory  pleas,  whether  pleaded 
in  abatement  or  in  bar.  It  does 
not  apply  to  pleas  which  are  not 
dilatory  pleas,  although  they  are, 
in  form,  pleas  in  abatement.       lb 

11.  A  plea  in  dower  that  the  demand- 
ant died  before  suit  commenced,  is 
not  a  dilatory  plea,  and  need  not  be 
verified  by  affidavit,  although  it 
concludes  with  a  prayer  of  judg- 
ment of  the  writ.  lb. 

See  Bills  and  Notes,  3. 


POLLUTION  OF  WATERS. 
See  Cbimes,  1,  2. 


POOR. 


2.  The  maiden  settlement  of  a  wife 
I  remains  and  is  imparted  to  licr 
I     children  when  the  husband  has  no 

settlement    in    this    state.      Liille 
Falls  V.  Bernards,  621 

3.  An  order  of  removal  of  a  pauper 
unappealed  from  or  affirmed  on 
appeal,  is  conclusive  upon  the 
township  charged  thereby,  and  nu 
other  removal  or  such  pauper  can 
be  made  except  to  eubsequently- 
acquired  settlement.  lb. 


PRACTICE. 

1.  An  affidavit  to  a  plea  or  demurrer 
put  in  by  a  corporation  is  insuHi- 
cient  if  made  by  an  attorney  or 
agent  in  the  suit,  unless  it  shows 
that  the  officers  of  the  companv 
are  absent.  Mc.Tague  v.  Feniunjl- 
vania  an4  -^ew  York  R.  R.  Co.,     ii'i 

2.  It  appearing  in  the  case  that  the 
defendant  was  entitled  to  be  heard 
on  the  merits,  the  proceedings 
were  opened  to  let  such  defence  in 
on  the  terms  of  letting  the  judg- 
ment and  execution  stand  as  secu- 
rity. Ih. 

3.  On  motion  of  a  codefendant  for 
control  of  a  judgment  paid  by  him 
whereon  he  was  secondarily  liable, 
under  section  36  of  the  Practice 
act,  ordered,  on  disputed  facts  of 
indebtedness,  that  the  applicant 
have  the  full  benefit  and  control 
of  the  judgment  and  execution 
thereon,  wiih  a  stay  of  the  same 
after  levy,  and  that  an  issue  be 
made  and  joined  to  try  the  ques- 
tion in  controversy  between  the 
defendants.      Durand   v.    Trusdell, 

597 
See  Ejectment. 
New  Trial. 
Recoupment. 


QUO  WARRANTO 


1.  The  judgment  of  the  Court  of 
Quarter  Sessions,  in  a  settlement, 
case,  will  not  be  reversed  on    thejJNotwithstanding  the  fact  that  in  pro- 


facts,  where  tiiere  is  any  legal  evi- 
dence to  sustain  it.  Tewksbury  v. I 
Branchbury,  595' 


ceedings  upon  information  in  liie 
matter  of  y«o  u«rran<o  the  usurpa- 
tion be  not  continued  to  the  trial, 
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there  should  be  judgment  of  ouster.l  3, 
Hammer  v.  Slate,  ex  rel.  Michards, 

667 
See  Courts. 


KAILROADS. 

A  railroad  company  is  bound  to  em- 
ploy the  most  approved  safeguards 
against  the  escage  of  fire  from 
locomotives.  Wiley  v.  West  Jersey 
B.  B.  Co.,  247 

(Sfee  Damages,  2,  3,  4. 
evidenoe,  4,  5. 
Limitation  of  Actions,  4. 


EECEIVER. 

If  a  receiver  loan  trust  funds  with 
out  legal  authority,  and  take  : 
promissory  note  for  security,  the 
want  of  such  legal  authority  is  not 
a  good  defence  in  an  action  on  the 
note,  brought  by  a  subsequently 
appointed  receiver,  who  holds  it  as 
part  of  the  assets  of  the  trust  estate. 
Cor  bin  v.  De  La  Vergne,  70 

See  Executions,  2-7. 


RECOUPMENT. 

Damages  of  a  defendant  cannot  be 
recouped  under  section  129,  (Prac-' 
tice,  Bev.  868,)  unless  tlie  notice 
required  has  been  filed  with  the 
plea  and  the  damages  arise  out  of 
the  very  contract  sued  upon.  £o- 
zarth  V.  Dudley,  304 


ROADS. 


1.  If  surveyors  appointed  to  lay  out 
a  public  road  fail  to  report  an  as- 
sessment of  damages  in  favor  of 
one  whose  land  is  taken  and  who  3 
is  not  an  applicant  for  tlie  road, 
tlicir  return  is  defective.  Kearsley 
v.  Oibbs,  169, 

2.  The  Court  of  Common  Pleas,' 
wiiich  appointed  the  surveyors, 
may  n)ake  the  orders  necessary  to 
provide  for  an  amendment  of  such 
defective  return.  IbJ 


The  jirosecutors  assisted  in  pro- 
curing a  settlement  between  ap[)li- 
cants  for  a  road  and  a  land-owner, 
by  which  the  applicants,  in  con- 
sideration of  the  withdrawal  of  op- 
position to  the  road,  paid  for  the 
land  and  fenced  the  lines  of  tiie 
road  at  their  own  expense.  After 
paying  fur  the  land  tliey  opened 
the  road  and  worked  the  same  be- 
fore the  prosecutor  applied  for  a 
certiorari.     Held — 

1.  Under  these  circumstances  the 
prosecutors  cannot  have  the  bene- 
fit of  the  writ  of  certiorari. 

2.  The  writ  must  be  dismissed  and 
the  proceedings  remitted  to  the 
Common  Pleas.  Binehart  v.  Cowell, 

360 

,  In  assessing  the  damages  for  lands 
taken  for  private  roads,  benefits  and 
advantages  to  the  owner  are  not,  as 
in  public  roads,  to  be  considered 
by  surveyors  under  the  Road  act. 
Crater  v.  Frilts,  374 


SALARIES. 
See  Constitution,  3,  4,  5. 


SALES. 

.  The  condition  of  prepayment  on  a 
sale  for  cash  may  be  waived  by  tlie 
vendor,  so  as  to  pass  the  title  in  the 
vendee.     Heller  v.  Elliott,  467 

.  On  a  sale  for  cash,  the  property 
being  delivered,  the  vendee  failed 
to  pay  on  demand ;  the  vendor 
thereupon  took  out  an  attacliment 
against  his  property  for  the  price 
of  the  article  so  sold.  Held,  an 
affirmance  of  the  sale  and  a  waiver 
of  the  Condition  of  payment  before 
the  vesting  of  the  title.  lb. 

.  On  certiorari  bringing  up  a  judg- 
ment in  the  Court  of  Common 
Pleas  from  a  justice's  court,  in  an 
action  for  damages  for  a  breach  of  a 
warianty  in  the  sale  of  a  horse — 
Held,  that  tliere  was  evidence  to 
support  the  finding  of  the  Court  of 
Conunon  Pleas  that  the  damages 
resulting  from  such  breach,  if  ex- 
isting, had    been   satisfied    by    the 
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terms  of  a  resale   of  the  horse  to 
the  warrantor.    Sloan  v.  Wills,  584 

SCHOOLS. 

1.  The  certificate  of  proceedings  ^S  a 
meeting  directing  special  '  ;\ool 
tax  to  be  raised  by  taxation  and 
applied  to  different  purposes,  is 
illegal,  if  it  doe?  no',  show  the  ap- 
portionment bv  the  meeting  of  a 
specific  amou.il  for  each  purpose. 
T)-ustees  v.  Padden,  151 

2.  The  oath  of  clerk  attached  to  cer- 
tificate should  verify  all  the  mate- 
rial facts  therein  stated.  lb 


SCIEE  FACIAS. 

In  scire  facias  upon  an  alleged  for- 
feiture of  a  recognizance,  entered 
into  before  a  justice  of  the  peace, 
for  the  appeal  ance  of  a  criminal  at 
the  Oyer,  it  must  be  averred  that 
the  so-called  recognizance  was  filed 
in  the  court  where  the  appearance 
•was   to   be   made.     Slape  v.  State, 

264 

SECRETARY  OF  STATE. 

1.  A  statute  giving  the  secretary  of 
state  a  certain  fee  for  every  copy 
of  a  paper  on  file  in  his  ofiice,  mjiU 
entitle  him  to  such  fee  from  the 
state  when  a  copy  of  such  file  has 
been  ordered  by  the  legislature, 
such  statute  having  been  acted  on 
in  that  sense  by  the  principal  offi- 
cers of  the  government  for  over 
fifty  years.     Slate  v.  Kehey,  1 

2.  There  is  no  law  that  authorizes  the 
secretary  of  state  to  ciiarge  the  state 
for  filing  tlie  relunis  of  marriages, 
births  and  deaths  required  to  he 
sent  to  his  office.  Ih 


SEARCHES. 
See  County  CLER.r:. 

SEDUCTION. 
I.  In  an  action  *^v       ^»»*her  for  the 


seduction  of  his  daughter,  the  gist 
of  the  action  is  the  loss  of  the  ser- 
vice of  the  child,  and  in  tlie  ab- 
sence of  proof  of  such  loss,  there 
can  be  no  recovery.  Ogbom  v.  . 
Francis,  441 

.  The  facts  of  the  parental  relation, 
that  the  child  was  a  minor,  and 
tiie  seduction,  will  not  alone  jus- 
tify an  action.  /6- 


SET-OFF. 

.  motion  to  set  off  a  judgment  ob- 
tained in  this  court  against  a  judg- 
ment in  the  Court  of  Common 
Pleas  must  be  made  in  that  court 
where  the  judgment  against  the 
mover  was  obtained.  Brookfidd  v. 
Hughson,  285 


SETTLEMENT. 
See  Poor. 

SHERIFFS. 

1.  When  a  sheriff  has  taken  an  ample 
bond  of  indemnity  from  the  ]>lain- 
tiff  in  execution  to  indemnify  him 
against  liability  for  selling  under 
the  execution  goods  not  the  prop- 
erty of  the  defendant  in  execution, 
he  must  look  to  the  bond  as  security 
against  the  claim  of  third  persons. 
In  such  a  case,  the  sherifl^  cannot, 
in  an  action  against  him  by  the 
plaintiff  in  execution  to  recover 
the  amount  realized  from  a  sale 
under  the  execution,  set  up  the 
title  of  a  third  person  to  the  prop- 
erly sold,  unless  he  has  been  sued 
bv  the  adverse  claimant,  and  a  re- 
covery has  been  had  against  him 
for  wrongfully  selling  the  pr^per'Tj 
Adams  v.  Disston,  66- 

2  A  sheriff  selling  gocls  under  an 

execution,  and  delivering  them  to 

1     purchasers  without  payment  of  the 

i     price,  is  answerable  for  the  amount 

of  the  sales  in  an  action  of  asruvip- 

sil  for  monev  had  and  received,  and 

'     niav  be  proceeded  against  by  a  rule 

I     to  'pav    over   the   amount   of    the 

!     sales  to  the  plaintitf  in  execution. 
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In  neither  proceeding,  whether  by 
rule  or  action,  will  an  officer  who 
has  sold  property  levied  on,  be 
allowed  to  defeat  the  right  of  the 
plaintiff  in  execution  to  receive 
the  proceeds  of  the  sale,  by  show- 
ing that  he  wrongfully  gave_  the 
purchasers  a  credit  or  permitted 
them  to  take  the  property  without 
paying  the  purchase  money.      lb. 

3.  Lomerson  v.  Huffman,  1  Dulcher 
625,  distinguished.  lb. 

See  Costs,  4,  5. 

SHIPPING. 

See  Lien,  4,  5. 

SIDEWALKS. 
-S^ee  Municipal  Corporations,  17. 

STATUTES. 

1.  A  statute  of  uncertain  meaning, 
which  has  been  enforced  in  a  cer- 
tain sense  for  a  long  series  of  years 
by  the  different  departments  of 
government,  will  be  judicially  con- 
strued in  that  sense.  Stale  v.  Kel- 
sey,  1 

2.  Such  a  course  of  practice  will 
amouht  to  a  practical  exposition, 
and  will  extend  the  law  so  as  to 
embrace  the  state,  although  in  the 
absence  of  such  usuage,  such  ex- 
tended construction  would  not  have 
obtained.  lb 

3.  "Where  a  statute  confers  upon  a 
local  body  power  to  prescribe  with- 
in certain  limits  the  penalty  which 
might  seem  to  it  commensurate 
with  the  offence,  and  this  is  estab- 
lished, it  circumscribes  .the  justice's 
jurisdiction  to  punish,  and  it  is  out 
of  his  power  to  go  beyond  it. 
BrOiVn  v.  Asbury  Park,  162 

4.  A  declaration  in  a  general  law 
that  all  acts  or  parts  of  acts, 
whether  local  or  special,  or  other- 
wise, inconsistent  with  its  pro- 
visions, are   repealed,   will   repeal 


inconsistent  provisions  in  prior 
special  acts.  New  Brunswick  v. 
Williamson,  165 

5.  A  special  law  authorized  the  town- 
ship of  North  Brunswick  to  convey 
to  the  city  of  New  Brunswick  a 
poor-farm  owned  by  the  former, 
and  situate  within  its  limits,  and 
declared  that  the  farm  should  be 
liable  to  taxation  by  the  township 
so  long  as  it  should  be  embraced 
within  it ;  and  under  this  law  th& 
conveyance  was  made.  Held,  that 
the  legislature  could,  constitution- 
ally, repeal  this  power  of  taxation. 

lb. 

6.  A  general  statute  repealing  all  acta 
and  parts  of  acts  repugnant  to  the 
provisions  therein  contained,  will 
not  repeal  a  clause  in  a  municipal 
charter  upon  the  same  subject 
matter.    Sheridan  v.  Stevenson,  371 

7.  Clear  and  unambiguous  expres- 
sions of  intention,  in  a  statute,  will 
control  a  literal  interpretation 
which  is  inconsistent  with  other 
and  overruling  provisions  in  the 
same  statute.  Wellman  v.  Berg- 
mann,  613- 


STATUTES  OF  NEW  JERSEY, 
(PUBLIC.) 

Assignments. 

Eev.,  p.  40,  §  21, 

6» 

Bonds  and  Warrants. 
Rev.,  p.  83,  ^  11, 

548 

Bridges. 

Bev.,  p.  85,  ?  2, 
Eev.,  p.  85,  g  3, 

451 

452 

Certiorari. 

Rev.,  p.  99,  §  8, 
Pamph.  L.  1881,  p.  34, 

324 

597 

Chosen  Freeholders. 
Rev.,  p.  127, 

45a 

Corporations. 

Rev.,  p.  183,  §  36, 
Rev.,  p.  184,  g  44, 

Courts. 

Rev.,  p.  215,  §  13, 


534 
53J 


678 
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Crimes.  { 

Reo.,  p.  244,  ?  99,  661 

PawipA.  i.  1880,p.  61,  89i 

Criminal  Procedure. 

Rev.,  p.  268,  ?  6,  369 

Eev.,  p.  284,  ^  89,  93 

Bev.,  p.  286,  ^  98,  632 

Bev.,  p.  290,  §  120,  265 

Disorderly  Persons. 

Nix.  Dig.,  p.  1008,  §  6,  597 

Pamph.  L.  1868,  p.  1124,  578 
J2e«.,  p.  305,  §  5,              576,  578 

Rev.,  p.  306,  ^§  13,  14, 15,  579 

District  Courts. 

Rev.,  pp.  1301,  1302,  215 

Rev.,  p.  1302,  §  6,  613 

Rev.,  p.  1302,  ?  14,  614 

Rev.,  p.  1331,  §  178,  614 

Pamph.  L.  1873,  p.  245,  357 

Pamp/j.  L.  1877,  p.  234,  357 

PampA.  L.  1878,  jp.  94,  215 
Pamph.  L.  1878,  p.  148,  215,  358 

Pamph.  L.  1878,  p.  162,  358 


Mandamus. 

PampA.  L.  1880,  p.  102, 

Marriages,  Births  and  Deaths. 
Pamph.  L.  1879,  p.  117, 

Married  Women. 

Nix.  Dig.  548,  J 

Pet).,  p.  637, 

Mortgages. 

Pamph.  L.  1863,  p.  267, 
Pamp/i.  i.  1876,  p.  139, 
PajnpA.  i.  1880,  p.  266, 

Municipal  Corporations. 

PampA.  L.  1876,  p.  366,  13^ 

Pamph.  L.  1878,  p.  145,  58 

Pamph.  L.  1878,  p.  329,  668 


Ejectment. 

Rev.,  p.  327,  §  9, 
Pev.,  p.  332,  §  43, 
Per.,  J).  333,  §  50, 

Executions. 

Pet;.,  p.  391,  I  9, 

Pey.,  p.  393, 

Pamph.  L.  1878,  p.  182, 

Fees  and  Costs. 
Pat.  L.,  p.  418, 
Rev.  Slat.,  p.  455, 
Rev.,  p.  405, 


565 
566 
566 


414 
326 
411 


41 

41 

633 


Inns  and  Taverns. 

Rev.,  p.  494,         115,  475 
Pamph.  L.  1879,  p.  179,    364 


Justices'  Courts. 

Rev.,  p.  543,  I  22, 
Rev.,  p.  559,  §  112, 
Pel).,  p.  562,  §  129, 
PampA.  L.  1880,  p.  14^ 
PampA.  L.  1881,  p.  259, 

Liens. 

Rev.,  p.  585, 

Limitation  of  Actions. 

Rev.,  p.  594,  233, 

Pel'.,  p.  596,  I  10, 


412 


37 


246 
96 

480 
356 
356 


Obligations. 

Nix.  Dig.  (1855,)  p.  542, 


4*oor. 


Pev.,  p.  844,  I  33, 


480 


59& 


Per.,  p.  850,  ?  19, 
Pey.,  p.  865,  §  105, 
Per.,  p.  866,  §  114, 
Pey.,p.  866,  §  115, 
Rev.,  p.  867,  ^  118, 
Rev.,  n.  868.  2  132. 


592 
156 
369 

380 
367 


209 


238 
515 


Rev.,  p.  867,  ^  118, 
Rev.,  p.  868,  I  132, 
Pev.,  p.  869,  ^  138, 
Per.,  p.  887,  ^  245, 

Railroads. 

Pew.,  p.  911,  §  16, 

Replevin. 

Rev.,  p.  972,  §  7, 

Roads. 

Pet).,  p.  990. 
Per.,  p.  1013,  I  98, 
Pet;.,  p.  1018,  I  24, 

Sale  of  Land. 

,         Rev.,  p.  1045,  §  15, 

Secretary  of  State. 

Pamph.  L.  1813,  p.  44, 
Rev.  L.  p  727, 

iVix.  Diq.  882, 
Pet;.,  p."l093. 

Statutes. 

1  Bloomfield,  p.  221, 
Pey.  iSlat.,  p.  710, 
.ft^ix.  Pjst.  p.  776, 


480 
565 
63 
557 
554 
179 
149,  295 
446 


249 


321 


170 

170 

170,  375 


323,  652 


41 

42 

53 

4-3,  53 


41 
51 
51 
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mx.  Dig.  p.  914, 
Rev.,  p.  1120,^  1, 
Eei).,p.,  1122, 
Rev.,  p.,  1128, 


52 

373 

51 

23,  36 


Rev.,  p.  1150,  §  5, 
Rev.,  p.  1159,  ^  83, 
Rev.,  p.  1159,  §  87, 
JSet;.,  p.  1103, 
iJey.,  p.  1166,  §  125, 
iiei'.,  p.  1172,  U  147,  148, 
i2et;.,  p.  1193,  g  109, 

"Townships. 

i2ei>.,  p.  1203,  §  54, 

Rev.,  p.  1236,  §  8, 


166 
588 
593 
593 
653 
575 
354 


260 

282 


SURETY. 

See  Evidence,  6. 

TAX  SALES. 

1.  Sales  of  land  for  taxes  in  the  town- 
ship of  Galloway,  in  the  county  of 
Atlantic,  made  under  a  special 
statute,  declared  legal.  Schmode  v. 
Galloway,  145 

2.  Advertisement  to  sell  tract,  or  so 
much  thereof  as  may  be  necessary 
to  pay  the  tax,  is  sufficient.         lb. 

3.  Sale  of  taxes  in  the  city  of  Newark 
set  aside  for  defective  notice  under 
the  charter  to  delinquents,  affirmed. 
OUizens'  Gas  Light  Co.  v.  Alden, 

648 

TAXES. 

1.  Where  deduction  from  tax  is 
claimed  by  the  owner  of  mortgaged 
premises,  on  account  of  mortgage 
debt,  it  is  not  necessary  tliat  sucl 
claim  be  in  writing  under  oath. 
Appleby  v.  East  Brunsfioick,         153 

2.  If  deduction  be  claimed  by  land- 
owner and  allowed  by  the  assessor, 
the  tax  upon  whole  amoimt  of 
mortgage  debt  should  be  assessed 
against  the  holder  of  mortgage.  lb 


3.  Owners  of  personal  property  at 
time  of  the  assessment  are  liable 
for  tiie  tax  thereon.  Broeck  v. 
Jersey  City,  156 

4.  Subsequent  change  of  duplicate 
not  legal.  lb. 

.  Unless  the  tax-payer  refuses  to  be 
sworn,  the  assessor  cannot  fix  the 
highest  valuation  he  has  reason  to 
believe  is  right.  Building  Associ- 
ation V.  Nunn,  354 

.  Where  the  city  treasurer  has  the 
money  in  hand,  and  is  without 
legal  excuse  for  delay  in  payment 
of  state  and  county  taxes,  he  is 
chargeable  with  interest.  State  v. 
Van  Winkle,  14  Vroom  125.  Sheri- 
dan V.  Stevenson,  371 

.  The  treasurer  of  the  city  of  Rahway 
received  in  payment  of  taxes,  cash 
and  bonds  and  warrants.  The  bonds 
were  received  by  virtue  of  an  act, 
[Pamph.  L.  1881,  p.  161,)  and  the 
warrants  by  virtue  of  a  resolution, 
of  the  common  council.  Upon  rule 
for  mandamus  to  compel  the  treas- 
urer and  mayor  and  common  coun- 
cil to  pay  over  the  amounts  so 
received  to  the  county  collector,  in 
payment  of  the  quota  of  state  and 
county  tax  due  to  the  county  col- 
lector— Held,  that  the  writ  should 
go,  commanding  the  treasurer  to 
pay  over  the  cash  received,  and  to 
the  mayor  and  common  council, 
commanding  them  to  pay  over  the 
amount  received  in  warrants,  but 
no  writ  would  go  for  the  payment 
of  the  amount  received  in  bonds. 
Shendan  v.  City  of  Rahway,        587 

1.  Supplement  to  act  concerning 
taxes  (April  9th,  1875,)  held  to  be 
prospective  only.  Citizens'  Gas 
Light  Co.  v.  Alden,  648 


TIMBER. 

See  Trespass. 

TRESPASS. 

1.  In  an  action  of  trespass  for  cutting 
timber  on  outlands,  it  is  incumbent 
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on  plaintiff  to  prove  tliat  the  deeds 
under  which  he  claims  title  cover 
the  locality  of  the  cutting.  Town- 
send  V.  Beeves,  525 

2.  Where  the  premises  on  which  the 
timber  is  cut  are  what  is  called 
wild  land — not  improved  on  any 
part  of  the  tract — repeated  cuttings 
by  a  party  not  having  the  paper 
title,  are  repeated  acts  of  trespass, 
and  will  not  give  title  by  posses 
sion,  against  the  party  having  the 
documentary  title.  Jb, 

3.  Every  presumption  is  in  favor  of 
the  possession,  in  subordination  to 
the  title  of  the  true  owner.         2  b. 

See  Actions,  6. 


WAIVER. 

Objections  to  the  sufficiency  of  the 
pioof  of  a  plea  of  privilege  must  be 
made  at  the  trial.  If  not  taken 
then,  they  will  be  regarded  as 
having  been  waived.  0}le  &  Tay- 
lor V.  Olive);  212 

See  Insurance,  4,  6. 


WASTE. 

An  action  will  lie  against  a  tenant 
from  year  to  year  for  permissive 
waste.    Brown  v.  Newbold,         26ft 
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